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DECISIONS 
RELATING TO | - 


THE PUBLIC LANDS. 


SETTLEMENT CLAIM—RESIDENCE. | 
ee PAULSEN v, BELLING WOOD. 


The good faith of a séttlement claim is not impeached by. absences from the ne a 
earn anne”. for oe Suppor of the family and the: Pues of the land. 


First Assistant eons, Sime t to the Commissioner of the General Land - 
| Office, Tuly 6, 1898. 7 - 


On asneaary 16, 1889, John N. Ellingwood fled his pre-emption | 


declaratory statement (2 (No. 13,575) for the E. 4 of the NE. 4, ‘See. 32, : > 


 T.24N,, BR. 5 E., at Seattle land office, Washington. 
_ On October 3, 1889, he gave notice of his intention to make. final: 


proof in support of his claim, before the local officers, on | December 20, - 


1889, when his final proof was. submitted. 
On November 19, 1889, Julius ©. ‘Paulsen filed a protest ag gainst the. fa, 
allowance of said final proof, alleging— 


That the said Elling wood i is & married man, and that feither ies nor hia wife have an 
lived continuously on said land for the space of six months last past; that said 


& Ellingwood has not made any valuable improvements on said land; thatsaid Elling- — 


wood has not cleared. any of said land so as to fit it for cultivation: that while there. 
is a house on said land, said Ellingwood did not put it there, but that it was on the 
land when he filed thereon; that affiant believes that said Ellingwood is at present. 
living i in said city of Seattle, 3 7 


A hearing was. ordered for ae 14, 1390, when. the panties appeared | 
and submitted testimony. | - 
On July 28, 1890, the local officers rendered their opinion. as follows: = 


It appears that Ellingwood improved the land inciuded’ in his pre- -emption by - 
erecting a good substantial log house of a value of $150.00, oa cleared five acres — 
— ‘ond built a rood ther Op all of a preneale value of about $500.00. 7. 

/ 1600—vor ees 4° © ee. ae : ee to 





aaanerany on 1 the place “that notwithstanding this: hee was on 1 the place improving . 
os lt nearly every: Saturday and. Sunday and’ often at. otha times. : ae : 
“We are therefore fully satisfied. of the. bona fides-of. the ‘claimant: ana ‘therefore oe 


: recominend that his proof be accepted and the protest be dismissed. 


On appeal, by letter of May 27, 1892, you. reversed the action of the’ 
local officers, rejected Elling wood’s final pr oof, and held his declaratory 
statement for cancellation. | oe : 

An appeal now brings the case to this Denastmant: a ee 

The evidencé i in this case is conflicting, and upon some points irrec- 


- oncilable. The trial was had before the local officers, before whom the 
: _ petimesses pertonally Bauer? S ‘The facts are © somewhat unusual, ae ane 





vai 2 “yl Emde eda iy 





ae ‘those upon the: round: haat “they o can ie here, 


“Tt appears, that the claimant left: his family i in ie ae i e 


and. went to: ‘Oalifornia, where he. lost. nearly. all of his means in unfor: 
- tunate investments. - He then went to Seattle, Washington, where he | 

arrived with about $250.00 in cash—the remnant of his. property. - With 

this he bought the possessory- right and improvements of one Lofttis to 


and upon the land in dispute, who: relinquished. his claim. thereto Feb- 
_. ruary 16, 1889. ‘These improvements : consisted ofa substantial log 


ies house sixteen by twenty feet, a well about ten feet deep, and about an ” 


: acre Surrounding the house partially cleared. of. timber. After the pur- | ; 


oe chase, on. February 17; 1889, he. moved | on the land with provisions suf © : 


: or to last. him several weeks, He. then “proceeded, with the. assist- — : 





DECISIONS RELATING TO. THE PUBLIC ‘LANDS. ee 


"Ellingwood ¥ was a » carpenter, and after aie pre ovisions were 5 scnoiiatal ae 


| he went to Seattle and obtained-work at his trade to earn means to sup- 


port himself and his family in Boston, Massachusetts, who consisted of 
a wife and two children He lived on his claim during all the leisure. eae 
ai time he could. spare from his work, averaging about two days in a week. |. = 
_. . He had in his house, bed, bedding, furniture, provisions, clothing, axe; > 


el cross-cut saw, and his tools, except what he used in his trade at Seattle. - 


He estimated the value of his. improvements as: follows—house, $150, ibe 


‘well, $10, five acres of clearing, $300, road, $100, total, $560. “He tes- 


me tified that he had no other home, that, he wanted the claim as a perma- - 


- . nént home for himself and family, and that.it was his intention to send. 7 


- for his family to occupy the premises as soon as he cent title to the land, 

~ and could earn money ‘enough to send for them. , 
. The claimant seems to be an honest, industrious man, and dies was 
no question made that he did: not wotlk at his trade as he testified, while | 


absent from his claim. The sole question, therefore, is whether these. 


absences, for. the purpose specified, in view of all the circumstances of 
- the case, impeach his good faith. | | 


7 In Logan v. Gunn. (138 L. D., 118, 115), it was held bie Sareaoraty ae 
- absences on business or on account of the poverty of the party do not: 


interrupt the continuity. of residence where the same has been actually - 
- acquired.” See also Richard L. Williams (13 L. D., 42); Montgomery - 
v Curl (9 L. D., 57). In the case of Lewis H. Pennell (8:L. D., 645), .- 
| which i is similar to the present one in its important parce the final : 


proof of the pre-emptor was accepted. - 


In the case of Israel Martel (6 L. D. , 566), the pen lee ‘qiidh oo : 
applicable to the present case, is ahinouneod as follows— ' 


- The rule. requiring actual residence of the claimant on the land for six months pre- 


; ceding entry, is for the purpose of testing the good faith of the claimant; but-where joke = 


‘the good faith of the settler is otherwise sufficiently established, temporary absences z. 


_ during any period of the settlement for the purpose of earning a living not inconsis- ner 


tent with an honest intention. to Econny with the eal will be accounted. a construc- 7 


tive residence. 





Lam of the opinion that, judged by this rule, the — faith of Elling. ee ee 
wood i is not impeached by his absence from the land to earn neue to o. 


support himself.and family, and to enable | him to pay for the land.” 
_ Your judgment i is rever sed, 






Se manors ene? ‘TO: THE: PUBLIC ae 


oe aS ; " PRACTICE-AFFIDAVIT OF CONTHST—EVIDENCE. 


- BUSHNELL v. EARL. 


tion: its: regularity. - 


mony in contest cases. 





out objedtion +o the affidavit of contest will not be subsequently heard t to ques. a aioe 


As Under rule 35 of prnokiee a notary public may be pr openly designated to take tosti- ie : - 


am The personal delivery by the officer of. testimony so taken, instead: of : adaltng: ae ce 


thereby... 


bleed want: of notice of 303 ourned pro eces 





Office, uly 6, 18938. es 





- mailing the same as required by the rules of practice, does not preclude. its.con- ae - oe 
_ sideration i in: . the absence of a showing that any Tights. have. been, prejudiced. eee 
S, 4 party that fails s appear o on the day fixed for hearing will not be permitted to Os 7 ay = 


nes Assistant Secretary Sinus to the Commissioner of ihe ; General Land ; _ 3 


Sarah Earl has opened from your decision of J aly 8 , 1892, holdine re a 


- we cancellation her homestead entry for lot Land the SE. 4 of the NE. vows 


: cisco, California, upon the contest of Edwin. D. Bushell, 





and the N.4 of the NEA, Sec. 19, T. 24 S.,B.10 B., M.D. M, , San Fran: oe 


The contest. was. initiated January 25, 1890,. by filing : in. “the Toba 


/oftea 3 an affidavit, made. before a notary public, of Monterey county, —. 
= California, charging: non-residence on the land, abandonment, lack of 





i “more than six months, . 





: g good faith, lack of cultivation, and claim of. residence elsewhere for 3 


- Notice was: duly: issued by. the reg ister, citing “the parties mn o ‘angie “thei 


Z : Pt offer. their testimony before F. J. Aléxander, notary. public, on ad 
‘March 18, 1890, hearing to be had. at the local office, to.consider the = 









hile officers. 


a testimony, on: the 25th of the same month. All-the parties.appeared = 
and sabmitted their testimony before said. notary, without objection 
from either side. This testimony, after being duly signed and certified, 
ah was. delivered * in. pergon DY, the o: nobary taking the. same ‘to the local oe zs 


ee att appears that's on March 25, 1890, tiie day set for t the inte at the : 
~ Tocal office, the office of repister was vacant, and for this. reason thes. 


hearing was postponed, but not to a day fixed, and’ it was not amntil: s : 





| Teooimmending the entry for cancellation. 
















- : December 12, 1890, that the local officers a their * decision a 


The defendant’s attorneys did not appear on. Mareh. 25th, ‘the oe Pe 
ok set. for the hearing, , and were never notified of. the deferred. hearing. . a 
. They: now complain that the proceedings were irregular. and. illegal ae 
from the. start, because: Ist, The affidavit of contest was sworn to 
before a notary publie, and. for. that reason: the contest should have eee t 


"This objection © can a not be sustained, because they appeared i in yobedi os 


DECISIONS ‘RELATING, TO THE PUBLIC LANDS. = ‘5 here 


ence che a suminons from the eee ed on. isaid aftidavit, cat enter ed 


' into the trial before the duly commissioned notary, without protest . 
or objection to the affidavit. Having so appeared and submitted - 
‘their testimony, this defendant. moust be considered as having waived 


any irregularity in the process or method ae which she was brought 


into court. 


2d, It is insisted that there is no authority in law for a notary public 
to fear the testimony. . 

The manner of conducting these investigations is not pointed out by 
statute, but left to the Commissioner of the General Land Office, with 
the aeatoe il of this Department, to make rules and regulations for the 


_ conduct of the same. 


‘Rule 35 of the Rules of Practice says that eereere in contest cases 


may be taken “in the discretion of registers and receivers” before 
- a United: States commissioner or other. officer authorized to admin- - 


ister oaths. 


By numerous decisions of this Depakinent & notary public 18 held 7 


tobe one of such “ other officers,” . and the history of these litigations 


. 3 


_ shows that notaries- public. are frequently designated. to také such 
_ testimony when the witnesses are not convenient to the local office. 


The third contention is that there was substantial error on the part. - 


of the local officers in hearing the case at a day different from that — ; 
specified in the summons, without notifying the claimant of the day 8 


subsequently fixed for such hearing. 


This objection can not be sustained. “The penal siGtibe infotned 7 a 


the claimant that the hearing would be had on the 25th of March, 1890, 


: and it appears from the record that the claimant did not appear on. that — 
day, either in person or by attorney. The nous was regular. and cited _ = 
her to appear upon that day. cor 
If. she desired to be heard at such hearing, it was ihe duty: to appear, oh ae 
- and, although the: hearing could not have been had at that time owing — 


to the vacancy in the office of reg gister, yet the receiver was authorized. 
to adjourn the hearing from -time to time until the vacancy could be | 
filled and the case considered. By thus appearing she could have been — 


-. informed as to the day of hearing. 


The original summons brought her into court, and in contemplation 
of law she was thenceforward properly in court for all purposes, and. . 
charged with notice of all proceemnes in connection with the case on ~ 


' trial. 


But, aside from this, there seems to be no real merit in the objection, E 
heteacs it is not on that the claimant has lost any right by her 


failure to.be present at the hearing. The evidence was all taken before 
the notary public, and it only remained for the register and receiver to ~ 


consider such evidence on the day set for the hearing and render their 
decision thereon. If it was shown here that claimant, had any substan- 


- tial reason for being present thereat, seh aus asking to be eee to | 2 








| oa The elaiia that: your jade miei sliould. be arrested: i siause the éuotity. at 
are delivered the testimony to the local ofan instead of seal: . 





cn to have: een acted “upon by your pr edlecessor. | Tt tis h hereby over: i = 


s ooo 
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"FLORIDA Cuntrar AND. ‘PENINSULAR R. R. 00. oo 


(ON Ruyiew. iE 










: The ‘right t o the cae ed be ike act. of May 17, 1856, lias’ ot Boon. forfeited os 
— by any: act of the Florida R. R: Co. or its suecessors, and the State: has: by no. act. 
| of its legislature denied to said company the benefits ‘of said. grant, and it is 
= “therefore: the duty. of the Department to adjust: said. -grant:b in: nD accordance e with 

— the prose of said act. | a a i. eee 








Beery Smith to the Commissioner or the General Land 1 Oe, Faly ly 7 5 


| “ha mote ‘has ‘beet: filed dby the Hon. Wilkinson Call, ‘poking ¢ that ae ee 
-action of the Department, on February 15, 1893, approving certain. 2 
lists of lands to the State of Florida on account of the grant made to. 
said State to aid in the construction of a railroad “from Amelia Island — 
‘on the Atlantic to the waters of Tampa Bay, with a branch to Cedar 
Keys c on the Gulf of ‘Mexico, by the act of f. May. 17, 1856, be © revoked: oe 
and set aside. ab ee 
ae ‘thorenpontg directed. that action upon aid: appiover lists be ce 

pended until I could examine into the matter complained of IT have 
since } heard oral argumentt in support of said motion, an fter. ss 



























DECISIONS RELATING To THE ‘PUBLIC LANDS. Bo a 


: “and careful: consideration of. the. whole question, i: see no reason, to oe 


- revoke the action of my predecessor. 


ae ae have also examined carefully: “every act ‘Sass a the Sinie’ of 7 ae 
- Florida to. which, attention was called in the ar gument on said motion, 


and, in my judgment, most of the acts referred to have no application 

_to the issues involved in this controver sy. Upouan examination of. the 
acts of the legislature of Florida that bear upon this question, I clo not 
find that any declaration has been. made by said State that the com- 
pany was not entitled to the benefits of the grant of May 17, 1856, nor 
that any action was. taken. by said State attempting in any manner to — : 
_ impair the rights of the road ther eunder, which became vested upon — - 
| the filing of its map of definite location in 1957, | : 
By reference to the several decisions made by this Depurment upon . 


* the j iSSUes TOW involved, it will be. seen that the right of this. road to” - 


_ the grant under ‘the act of May 17, 1856, has never been questioned, nk 


- ie Secretary Chandler, i in his decision. of pail: 29, 1876, refused. to allow 7 " | 


"Se the company to file a map of. definite ioeation: of. the road after the - 


expiration of the time within which, by the terms of the grant, the toad 
was required to be completed. But when the question came before _ 


= Secretary Schurz, it was upon the application of the company to flea = 


copy of the original map of definite location, made in 1857, and filed. | | ae 
_- with the Commissioner of the General Land Office, which was allowed _ ws 
on January 28,1881. His decision was affirmed by Secretary Tellerin — .- 


his decision of. January 30, 1884 (2 L. D. , 561); by Secretary Lamar on | oo 
August 30, 1886 (5 L. D. 107 ); and by Secretary Noble on March 2,1893 
= (16 L. D., 217)—all holding that the right to the grant conveyed. by 


the’ act of May. 17, 1856, has not been forfeited by any act of the 
Florida Railroad ‘Company: or its successors, and that the State of 


_. Florida has by no act of its legislature denied to said company the - 


i benefits of said grant, but has through its executive: recognized the 


a rights of said. company thereunder, and that it is therefore the duty of. 


3 . the Department to adjust the grant in accordance with the provisions - 
of said act. Every question presented by Senator Call in the argu- 


- ment upon this motion appears to have been fully considered and passed... 
upon by my predecessors; and the several acts which he. refers to 
and cites in support of his position that no location was ever made ; 
_ within the lifetime. of the grant, and that no grant of this land was 

ever made by the State to the Florida Railroad. Company, and that the 
State of Florida by continuous legislation since 1866 has repeatedly | 


-. denied to the Florida Railroad Company any of the benefits of this _ 


grant, were fully considered by my predecessors . iD their. ‘sever al cae oe 


_ gions, and a contrary conclusion reached. 


No additional fact has been. submitted, nor any law referred to, that : 


was not considered by the ‘Department in the decisions heretofore eat 
rendered; and, as I find no error in the conclusion reached, L must. 1 iad 
deny the. motion, and direct that the order of poe 10, 1898, suspend | 


ane, the ppproyel of said aia? be: revoked. | 








Motion i review rue F denavtniental a decision’ of Bebruaty 4, 1898, 16 6 i eh 


a D, 182, denied 1 by. Bpcratary 8 Smith, J ie 7, 1893. 


- RAILROAD GRANT—WITHDRAWAL ON GENERAL ROUTE. 
+, Cole v, NortuuRn Paciric BR. B. Co. 


| Section 6 of the grant.of J uly 2, 1864, to. the Northern Pacific arleoge company pro- 


vides for. but one legislative withdrawal.on the filing ofa map of general route, 


which becomes at once effective on the approval of said map, and exhausts the 


| legislative will with respect to such preliminary withdrawal, and precludes the - 
er subsequent exercise of executive authority to make a further wi ithdrawal for peut 


2 “purpose: on asecond or amended map of gener al: route. 


ent ri ights. 


| Office i is Ww without juniedigtion to make any disposition of the lands involved. 


Bo ? % Secretary y Smith to the Commissioner of the General I Land 0 Off, aay * as ES 


1893. 


oe oll on Tat 2, 1888, Hie Degaeiment peidered a a decision: in oe oni. Poona 
Lie of the Northern Pacific Railroad Company v. Guilford Miller (7L.D., 0 
100), affirming the decision of your office refusing to. cancel the home- 
stead entry of Miller, for the SE. $ of. Sec. 21, T. 15 NG! R. 42 E,, Walla bee. 
Bienk Washington. After said decision | was rendered, the case. _of : DS — 


- office: 


company, reversing the action of your, ‘office rejecting the respective 


ve applications, and. holding that all of said cases: are controlled by the 
ea decision in the case of Guilford Miller. =. > me 
ee No motion for review was, filed i in. the case ‘of. Miller, and the decision | Roe 
oe of the Department, so far as it affects his rights, as against the railroad. ee 
company, has. become final. But in the case of Cole and in the other 
-/. gases-above mentioned motions for. review were filed within the timer 4 
-” preseribed by. the rales which have since been pending i in 1 the a oe 





ment undetermined. Se ee eee re ee 


Similar decisions were. made j In eighty other. cases ae the same | 


eee he map approved. August. 13; 1870, designated the general route. of aatd “coud through aout oe < 
~:. the Territory of Washington, and authorized the only withdrawal therefor. The 9 >» 
~ later: withdrawal. ‘basedon . ‘the amended map of February. 21. 1872, was without- Suances: 
- authority. of law, and Ponertives as against the eoubsequents accquteition 9 of racttle: ie eo 





ee rejesting his ‘aplication o make: Tidwintead. entry: of ‘the SE. hot. ee Foo 
19, T. 16 N., R.44. E,, , Spokane Falls, Washington, | was -decided—the eas 
| Department holding that the facts are in all essential respects similar. 
‘to those in the case of Northern Pacific Railroad Compauly v. Guilford. 
| Miller, and for the reasons therein given reversed the decision of your 





DECISIONS RELATING TO THE PUBLIC LANDS a! a 


The grounds of error alleged in 1 said motion are as follows: 


- 1. That-the Secretary erred in holding that: said lands, at the date of Sei = 


| ‘the several applications, were public lands open to entry; and 


2. That the Secretary erred i in holding that the withdrawal of lands. _ | 
théretofore made a the. = operumene" was null and void and without .-— 


effect. = * 
AS all of these. cases are coutrolled by one or the other principles 


ruled in the case of Guilford Miller, counsel for the railroad company 

ask that said decision, so far as it controls the cases now pending on 
review, may be reconsidered and overruled. ; 

A. correct solution of the issues herein presented aepeude mainly 


upon a proper construction of the 6th section of the act mane the. | 


grant to said company. | | | 
_ The act- of July 2, 1864 (13 Stat., 363), dihogrporating the Northern 


Pacific Railroad Company, ree to said company, to aid in the con- = : 


struction of a line of road between certain points designated. in said — 


act, every alternate section of public land not mineral, designated by ea 


| odd numbers, to the amount of twenty alternate sections per mile, on 


each side of the road within the territories, and ten alternate sections — ‘ 
per mile within the states, that were free from certain conditionstherein. 
named atthe time the line of said road is definitely fixed, and a plat | 


thereof’ filed in’ the office of the Commissioner of the General Land 
 Office— 7 


" And whenever, oe foenia time, ane of said sections or parts of sedtione etal ‘ 


_ have been granted, sold, reserved, oceupied by homestead settlers, or pre-empted, 


Pra 1-9 


or otherwise disposed of, other lands shall be selected by said company in lieu there:. | 
of, under the direction of the Secretary of the Interior, in. alternate | sections, and) 


designated by odd numbers, not more than n ten miles beyond the limits of said alter- 
_ nate sections. — , : = | 


In the 6th section ity was, further aiwoted? 


That the President of the United States shall cause the lands to be surveyed for 
_ forty miles in widch on both sides of the entire line of said road, after the general —— 


route shall be fixed, and as fast as may be required by the construction of said rail- 7 


road; and the odd sections of land hereby granted shall not be liable to sale, or en-. . 


try, or pre-emption before or after they are surveyed, except by said company, as 


provided in this act; but the provisions of the act of September, eighteen hundred . 


and forty-one, granting pre-emption rights, and the acts amendatory thereof, and of 
the act entitled “Anact to secure homesteads to actual settlers upon the public do- 
main,” approved May twenty, eighteen hundred and sixty-two, shall be, and the 
same are hereby, extended to all other lands on the line of said road, when surveyed, 

excepting those granted to said company. And the reserved. alternate. sections 


shall not be sold by the government at a price tess than two dollars and fifty . cents = 


per acre, when offered for sale. 


In construing this section, the essential conclusions reached by the Sec. | 
retary are: (1). That said section provided for a legislative withdrawal _ 
_of lands within the. granted limits upon. the filing of a map of general. fea 


‘ronte, which became operative upon the approval of the map, without. 


‘any other act on. the part of the executive authorities, and that the — - 






DECISIONS: RELATING 70 THE PUBLIC: AND 


pecan within the granted Seaeak oe the Bling of an. Approved: map of = 





tions: within ‘the ‘pibsoribed “anite 4 ‘not: ‘affected: ‘byt thie: exceptions: con- 
ie tained in the act, and that. such withdr awal derives. no force or efficacy 
from. the order of ‘the. ereentive, b is so. 0 well: settled L by. the decisions of. 





“The corrédtness “a sila proposition: boing 2 fdietfoate the Loci not ae 






one having detinitely expressed t the tert ms open bias a 1 pr lim: “2 e fae 


7 he That’ Said section having: cuprosaly provided for: a: ~ Withdrawal: of ee 





ee aces! that a withdrawal nung a general route, having ng. been « once made oe 


oe -independant'2 of any abt of the: executive, there 1 was no arch ority in. the ” : oe 
| i Rectory | yo to Tevoke such withdrawal and to substitute: another there- | ae e08 


es owe . a eae Foe | 
Se Tig: unnecessary re > diacniag at f length 1 iis  prineiple, 





py t mmightd dig: ee : : ce 


. as — this branch of the subject: with a ene refer ence > to the reasons ie ae 













ment i in ‘aiteet: conflict with Zane ie . 


~ route designating the proposed location of the said road - thr ough that. 








The: case of Buttz 0. "Northern Pacific Railroad | Company, supra, i is eo 


bai a Febr ary 21, 1872, “This was sithe only. appiivedal map of: general a = - 





territory... The court, after obser ving that the a act not only | pontemplated ae 


dee Ma BES 


DECISIONS RELATING TO" THE PUBLIC. LANDS. ane 11 a 


oe ‘the filing oe ah. map by the company in the ities of the tea tae - a 


, showing the definite location, but. also contemplated. a preliminary des- i 


ignation of the general route of the road, and the exclusion from sale, 
entry, or pre- -emption of the odd sactone within the granted | limits on 


= each side thereof, until the definite location is made, says: 


When the general route of the road is thus fixed in good faith, and information — 
thereof given to the Land Department, by filing the map thereof with. the Commis- 
sioner of the General Land Office, or the Secretary of the Interior, ‘the law withdraws 
from sale or pre- -emption the odd sections to the extent of forty miles on each side.. 


If, by the filing of a map of gener al route by the company and approval. - 


by the Department, the lands are by force of the statute withdrawn 
from sale, entry, or pre-emption, until the filing of the map of definite 


location, it must follow that there is no- authority in the executive to — : tea 


oe revoke and annul such withdr awal, and to substitute another therefor. 


_ So far as it affects the rights, privileges, and powers that attach by 


a ore: of the statute itself, the fixing of the general route and the defi- | 
_. nite location of the road are controlled by the same governing principle.. 


When the map showing the definite location of the road is filed in the 


office of the Commissioner of the General Land Office, the route is then — ae 


Ss established, and from that time the right of the company to ‘all lands 


of the character contemplated by the grant within the prescribed limits _— 


(sees, attaches: absolutely by for ce. of the statute, independently of any other. : on : 


act on the part of the company or of the Sécretary’s order withdrawing 


the lands, or giving notice thereof to the local land-officers. Theroute . ; : : 
~ a§ then. definitely fixed ceases to be the subject of change, either at the 2°08: 


ae ; volition of the company, or.of the executive authorities of the govern- - eS 


ment, for the reason that Congress having prescribed the terms and. 
Ps ‘conditions upon which. the grant shall: attach, and. those terms having = 

. been complied with, they can be changed sale. with legislative consent. . _ 
- Van Wyck ». Knevals (106 U.S. pe: Walden - ve ‘Knevals oe U, 5, 


373). co. 
The same penile controls: In | the withdrawal and Reservation of 3 St 


lands by the filing of a map of general route, where such withdrawal 
is provided. for by. statute, independent of executive action. In-the 
grant to this road, Congress has definitely prescribed the terms and 
conditions upon which a preliminary withdratval shall be made, and 


the terms having been complied with, and a withdrawal made by.force. _ 


of the legislative will, it must, upon the principle above stated, require 
the consent. of the power that created it to authorize a change of route — 
that will operate to annul such withdrawal and er eate another i in Jieu 
of it. - 

This question was directly pr exenied and considered ee the court in 


the case of the Southern Pacific Railroad Company v. Orton (6 Sawyer, 


ABE. The 6th section of the act of July 27, 1866 (14 Stat., 292), grant- 


- | - ing: lands to aid in the construction of the. Southern Pacific Railroad, os Mg 
: aot is ‘identically the same as the 6th section, ot the act incorporating the Pi ee 





: La Pacific Railroad Geiaiany: After: renin os sai ‘ids se ton, Fudge 
| ihe, who delivered the opinion, says (pp. 178: and. 179) 5 ae 


a ~ Instantly wp on the. filing of the plat, the odd-sections within the prescribed ine a ee 
- oe each side of the line indicated became affected by these provisions; and the stat-. oo 
oo atte. itself, pr on io vi vigor e, withdrew them from sale, entry, or pre-emption, , except. DY 
Bet the. company Soi. orn There is no provision requiring the Secretary of the: est. 
coe Interior to issue e any order withdrawing them-—the act itself has that. Speretion, by eo 
ee _ its own. force, “saath cane a ee ne on =e ts 
Ne So there is no ‘eubhoriey anywhere in the act for the ‘Secretary 6 of the: ‘Tiiterior to <7 : oh: 
— revoke the withdrawal, or restore the lands to market, or subject them to. pre- emp- noe 
are tion. His various. orderé were nullities, as he had no autherity whatever torepeal 9. 
a or modify the.act of Con; gress, expressly. withdrawing these lands from. ‘pre ee aen, ate 
oe os other disposition. | ee ee eae 
ois Now, if the Secretary has. no power Fr revoke a withdrawal. made by ee, 
fore. of. the statute, or to “repeal or modity the act: of Congress ex: ae 
_» pressly withdrawing these lands,” it must follow that he has nopower 
_.. “to make any other withdrawal on general route, unless it be conceded . oe 
oe that two such. withdrawals of different lands could exist at the same aa 
= --time—the one made by statute, and the other by executive actions) 2: 
Se Ts: principle. was. also recognized by Secretary Teller in the case Of fe E 
“ aier Hayes: % Parker et al. (2 L.D., 554), which involved. the right: to'a tract. oe 
a ot. land in. Washington Territory, within he limits :o of. the pe iiidrevel ae 
ie os August 13, 1870, for he says: . a 


| Tt is well settled that the filing of the map of general rents: Tider ee six of coe ee 
ae ; =e the act in question. operates as a legislative withdrawal of the lands within its. lim- ‘ lee 
Rae n and if the general route as marked out upon the diagram of Aug ust 13, 1870, had Ee 
ee ‘bean regarded and treatgd by the company as the real, permanent, and. fixed general. 6. 
route of the road, it would probably not haye been within the power of this Depart-- 
we ment tu afford any, relief to parties making entries before. actual notice of: the ee Se 
esa ™ drawal. | : ata: . Bes 


BI Agata; he § says, « cs the act in the question provides for put one a line: ote a 
. a general and.one of definite location,” and, again: “And a further ques; 
tion is presented, whether lands withdrawn by. legtalitive'» will can aes aS 
ee restored to the public domain by executive action.” ee. 
_. If the act provides for but one map of general route and one of defi- toe 
Sais location, and if the executive has no authority to restore to the pub- i ae 
~~ lie domain lands withdrawn by legislative will, it must followasaneces- 
oe "sary conclusion that when. the. routes. are ‘once established, ‘either. of ee 
- a definite location or of general route, they have ceased to oe the 6 subjest : : oy 7 
zy of change, except by legislative consent. a 
_. This is the logical effect: of the principles laid down i in. wehe cases g above.» 
ey referred to, and I do not see that it is in conflict with the principle: : 
_ urged by counsel for the company, that the executive. department has 
_. . the power to withdraw lands for the benefit’ of the: grant within one cr 
oe granted limits, without any direction expressed 1 in the act. ote 
mele In discussing this question, counsel for the road gononted, for the. os 
ae “sake of ofa arg ument, that the legislative withdrawal attached. eren fling oa 





ey “DECISIONS RELATING. TO THE PUBLIC LANDS.. aa 13 


ae sppeoval of the map of general. route of August 13, i870, and that aa, 
no legislative withdrawal attached upon the filing of the map of amended: 
general route in February, 1872; but they contend that the withdrawal 


~ of 1872 does not depend for its validity upon statutory authority, but 
upon the authority of the Secretary, in the exercise of his supervisory 
_ power, to make withdrawals for the benefit of the grant. . 
In the case of Julius A. Barnes (6 L. D., 522), Secretary Vilas, in con- . 
sidering the question as to the right of the executive to.make with- . 
drawal of lands in the absence of express statutory author ity, said: 
From an examination of the cases in which this question has been either directly | 
or indirectly adjudicated, the rule may be fairly deduced that in all cases of.«grants — 
of land to aid in the construction of railroads, where there is no statutory denial of 
the right to.withdraw lands for the benefit of said roads, either by the grant itself 

or by other statutory enactments, the exercise of such right by the executive would _ 
have the effect to reserve the lands so-withdrawn for the purposes of the grant, ~ 
although such withdrawal might not have b een contemplated by the grant, . 


~The cases referred to were those of Wolcott». Des Moines Company, a - 


: — 8 Wall., 681; Riley v. ‘Wells, cited in Wolsey »v. Chapman, 101 U. S., 


755, and other kindred. CaSeS, all of which are relied upon by. neGneel: _ Seal 


In. enone of the validity of the executive withdrawal. made upon the~ | 


map of general route of February 21, 1872. But it will be observed 
that in all of those cases there was no statutory denial of. the right, aan 


‘nor any provision in the act for ‘a legislative withdrawal.. But the © 
grant to the Northern Pacific Railroad Company, having definitely. 
prescribed the terms and extent of a withdrawal on general route, by _ 
“necessary implication, denied the power ot the executive to. withdraw ee 
lands for the same purpose. ae 
_ They however deny the proposition that. but one map of ret | 


poute was authorized or could be located so as to carry with it the — 


-. franchise of a legislative withdrawal; and further insist that the map — 


of August 13, 1870, extending from the Montreal river in Wisconsin to. 


the Columbia river in the Territory of Washington, was never approved — 


_ as to that portion thereof lying in Dakota, Montana, Idaho, and Wash- — ~ | 


ington, and that no legislative withdrawal took effect until the map of 
February 21, 1872, was filed, which was the first map of general route 
of the entire peed filed by the company. Hence, ; the question.as to which 
_ was the map of the general route contemplated by the act.is a material 
issue in the case. In support of this proposition, the company contends 
that the resolution of its executive committee did not authorize the 
location. of a preliminary route and the filing of a map thereof west of 
the Rocky Mountains and east of the Columbia River; that before. 
action was taken on said maps by the Secr etary, the company withdrew 
the map for.that portion of the line, and requested the Department to | 


- take no action. thereon, and that this action on the part of the company) 
was assented to by the Secretary of the Interior. They also cite the 
decision of Secretary ‘Teller, in the case of Hayes. ce Parker et al, 2. 


ss L, D, 554, in, auppor of this. teeny: ree 





| Ri ust. 13, 18 370, as a they: were. ‘the fest maps: s filed by the. company that ay 
: Received the approval of the Department. - core 
» On July 30, 1870, the: company filed: with. ‘thie  Secrataty of the Titer ca 
aS ior: two maps of general route, one exhibiting that portion of the road 
beginning at a point on Lake Superior, at the mouth of the Montreal - 
River, and extending thence i 10 a westerly direction toa point on the right: 
bank of the Columbia River, opposite the mouth of Walla Walla river in 
Washington Territory; the other from the last named point extending nee 
along the course of the Columbia River to a point about the first range. oo 
es dines west of ‘Willamette principal meridian, and from thence to Engey. ee 










or the. company, and asked that v withdrawals of and be made in nace Se 
~ eordance: therewith. wa te 

2 On August 4, 1870, ‘the chief ¢ engineer Soft thes company y addressed tthe: ss 

sie followin g. letter to the Secretary. of the. Interior: fi a 








ie - From information. received. fre om my. ‘assistants i in Moiiteda, and Tdake. since my: r res a 
turn here from. Washin gton; itis ‘probable. the Northern Pacific Railroad Company © 
-- Iday wish: to vary the location of that’. portion of their line situated between Be 


thors: of Boulder creek on J efferson river in n Montana, and the Columbia navers: oe 









me “The uae of. our. r company is abcoat! for some. onape in 2 Minnesota, and I Vases 
“you not to take. any: action on the portion:o of the route. named until he returns or, ao ee 
can communicate with bim, ae ee 





a “To whi ch Seeretary | Cox, na Aug yust 5, 1870, replied a as s follows: 
gt 





| 4 t have received your. Jetters ot the 2a and 4th inst. —the first relatin ot to the ae 7 
ue as to. the: inain Tine ane branch. of the ‘Northern. Pacific: Railroad, and ‘the | 


eo oy ralley of the Salmon. river to alist of the Clearwater, and agkiiig suspension of faction : : oe 

oon that portion of the map: until you can advise with the President of the Company. 

as In teply, I state that 1 see no objection to a compliance ¥ with your. peauest and AGai 
tion will be accordin oly suspended. 


These are the only. letters, as shown by the files and records of fis ore 
Department, that passed between ‘the. Secretary and officials. of the ae 
railroad company relative to the suspension ofthe map of general route 
as to-the part of the road covering the lands in controversy. Cpe 
ets On. August: 13, 1870, Secretary Cox tr ansmitted t to the 6, Cotnmnlssioner Pets 
oe re maps, with the e following letter of that i date: poe, 


: re said Minnesota, to. withhold ‘om ‘sales p pre: -emption, homestead and ethos aispoanl; B a 
the: odd-numbered. ‘sections not. sold, reserved. and. to. which ‘prior ‘tights have not. © 


; attached, within 20 miles es on each side of the route, and in like manner. direct t those 
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oe officers in Washington Territory to withhold such odd-numbered soclione: as lie south ee 
«of the town of Steilacoom. The unsurveyed as well as surveyed lands will be included ~ 


“in the reservation, and you will direct the local officers to give notice accordingly, | 


: - and.as the township plats are received By them, they will nals the  DrOues mores of ne 
‘reservation thereon. . 


The withdrawal will take effect from the receipt of order at the local Cite: 


Tt will be thus seen that these maps were approved for so much of... aie 
a the road as passed through Wisconsin and Minnesota on the east, and. 
_ through Washington Territory on the west, and rejected for all that = 
part of the road extending through the Territoriés of Dakota, ontens ies 
and Tdaho. | oe ca 
But, on page 6 of their “ Supplemental brief’ ¢ on review,” counsel or Le 
the company state: “The Secretary, by mistake and without thecon- 
-. sent of the. Company, approved the @ Map as a preliminary line i in pee a ee 
a ington Territory.” — 2. a 
+ From an investigation of the records of the ‘Paparhnent Tam. inant ae ae 
"ee ~ t6 find any evidence to indicate that the withdrawals made in Wash: se ae 
| ington Territory upon the maps filed with the Commissioner, August | ee 
18, 1870, were the result of a mistake, but, on the contrary, the action 
‘of the Secretary, i in transmitting the maps to the Commissioner nine. = 
days afterwards, with instructions to make withdrawals thereunder in 


Wisconsin, Minnesota, and Washington, without exception or qualifi-. 


| Cation, and the acquiescence of the company. in such action, would rather - . a ne 
seem td indicate that the engineer had communicated with the presi- 


dent of the company, and that no reason was urged why action should 


~~ not be taken upon the maps. At all events, the Secretary, on August _ : a ts 
13, 1870, ordered the Commissioner to direct the local officers “in Wash- | 


. ington Territory to withhold such odd-numbered sections as Tie south 


of the town of Steilacoom. ee 
. . It is contended by counsel for the company that. this cere of the 
- Secretary had reference only to those lands that lie south of the town — 
-- of Steilacoom on the line running north and south from Portland to 
- . Puget: Sound. That this is not the proper construction of the Secre- 
or tary’s order is evident from the fact that, under this order, the Com? _- 
- Inissioner withdrew all the lands in Washington Territory along the 


line from Steilacoom to the mouth of the Walla Walla river, and his ac-* 


tion in making such withdrawal was fully warranted ee the | terms of ee 
_ .the order. “ve. fe es 
.  - The map of general route filed with the Secretary aed at the. eee 
-.. international boundary line, and, as the Secretary was in doubt as to ~~ 
‘the right of the company to bornininte its line further north of thefirst =. 
point where deep water is found, he determined for the time to make 
Steilacoom the extreme western limit of the grant. His direction to — 
_ withdraw such odd sections as lie south of the town of Steilacoom was 
_ equivalent to a declaration not to withdraw any lands along the desig- 
nated route further north than Steilacoom, and this is evident from the __- 
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‘letter adidréssed: by. Seer etary Cox to the chief engineer of. ‘the: on 
pany, on August 13,1870, the very day on which the maps. were trans- 5 


mitted, to the Commissioner, as shown by the following extract: 


~The line in said Territory skirts along the entire eastern shore oe the ‘waters of Oa 
aa Paget Sound. . ‘The line as thus run passes many places where. deep water. is. found, pe 
and no. necessity. for. terminating it on the boundary line can. be: perceived. ‘The ae we 
grant is ‘to some point on Puget Sound,” and does not, as I conceive, recoguizeany 
tight i in the company +0 cover and vontrol all. the waters connected | therewith. | ae 
have therefore, directed the Commissioner to. withdraw the odd-number ed sections Tee 
_ within 20 miles on each side of the route in Wisconsin and Minnesota, and in Wash-.. 


santos Territory only to withdraw such sections south of the town of Steilacoom. 


‘When the maps of J uly 30, 1870, were filed, they were accompanied ee 
a iy the affidavit of the chief engineer of the company, certifying that = 
thie: route was so far definitely fixed by resolution of the board of direc. me 

- tors as to. make it the duty of the executive to withdraw the. Jands. ns 
from sale or entry, and the maps defining with precision and certainty | 
a the: line of the road were stated by the engineer to'be the result of sur- 


ere “The. general. route may be considered as fixed when the general ¢ course ‘and direétion 7 of 
2 a “are. determined. after an actual éxamination of the country, or from a knowledge of ee 
dt, and is designated by a liue on a map showing the general feature es of the adjacent ee 


count y, and the places through or by which it will pass. 


While there is confusion as to what was the real claratter of ‘this is eel: 
a map, produced at this late day by a construction sought to be placed 
_ upon letters that naturally would have been brought. tothe attention 
of. the. Secretary to meet this- question. when it was. first raised, if. the 7 ea 
construction now sought to be-placed upon said letters was tne, yeti os: 
ae is: impossible to find, from a carefulexamination of them and of the | - | 
balance: of. the testimony, satisfactory evidence which overcomes the = 
entry: upon the map itself, and that map must be considered as it was’ ~ 
in the opinion of Secretary Vilas, as @ map filed to cover the general 
- poute intended to be used by the railroad: company. in | eastern, Wash- Pe 
ington.” ses, | Eel, 
oo My: attention has been called to the case of. St. Paul ‘ead Pacific a 
“i Railroad Company v. Northern Pacific Railroad Company, 139 U.S., 1. ae 
_ It is claimed that the question as to the validity of a withdrawal upon. a 
oh second or amended map of general route was directly involved in this oa 


aa case, and was decided contrary to the views herein expressed, 


~.. Thave carefully. examined said decision, and am unable. to. gather ae 
. ‘from the text of the opinion any expression. indicating that it was the ao 
~ intention of of ¢ the court to affirm the validity ofa second. withdrawal on D. 8 





 weys and explorations made for the purpose of determining the proper loca-~ 
. tion of the road. I can not conceive how words could be more aptly. ges 
framed to indicate with certainty that it was ‘the intention of the com. _- 
pany that the route designated by these maps should be the general core 
route contemplated by the act, or to bring it more clearly within the > 
rule Jaid down by the Siprcnis. Court in the case of Butta 2. The North. oe 
Ba ern. Pacific Railroad Company, where they say that: : a ee 
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ceneral route, or. that the attention of the court was called to this ques- 
tion. While it may appear from an examination of the record in that 
case, as to: the issues preseuted by the pleadings, and the decree of the 
court below, which was affirmed without qualification, that theright of 
the N prthera Pacific to several of the tracts awarded toit by the decree _ 
depended upon the validity of such withdrawal, yet it does not appear 
from the opinion that this question was decided by the court, as con- 
tended for, but, on the contrary, the only expression by the court as to 
the effect a purpose of the statutory withdrawal provided tor by the 
act upon the filing of map of general route rather indicates that it was 
the filing of the first map of general route that operated to withdraw — 
the lands, and preserve them for the benefit of the company until the 
road was definitely located, to the exclusion of any other withdrawal. 
The facts bearing mpoe this question. are stated bY the court as fol-. 
_ lows: - 

The ea ineation of the eeate a the Northern Pacitic salitoadras deiner 
in 1869, and a map of it, approved by the Secretary of the Interior, was filed in the 
- office of the commissioner of the general land office in August, 1870; and thereupon — 
the Secretary ordered the withdrawal. by the local land officers in Wisconsin and 
Minnesota, from sale, pre- emption, homestead and other disposal, of the odd-num- 
bered sectiong uot sold or reserved, and to which prior rights had not attached, 
within twenty miles: on each side of the said line, for the benefit of the company, | 


Subsequently, this general route in Minnesota was changed, and a map-corrected in 
accordance with the change, ap yproved by the Secretary of the Interior, was filed in 


the general land office, o the 8th of October, 1870, and on the 12th of that month 


the Secretary order ed the withdrawal of the lands in conformity with the new gen- 
eral route adopted. The company then proceeded: with the work of definitely locat- 
ing the line of the road through that State, and on the 2ist of November, 1871, filed 
_ in the office of the commissioner of the general land office a map or plat of the line 
thus definitely fixed, approved by the meoroealy of the Interior. 


Upon these facts the court says: 


' Besides, the withdrawal made by the Baereiany of the Interior of lands within 
the forty mile limits on the 13th of August, 1870, preserved the lands for the benefit 
of the Northern Pacific Railroud from the operation of any subsequent grants to 
other companies, Lot specifically declared to cover the premises. 


If the withdrawal of. August 13, 1870, preserved the lands within 
said limits for the benefit of the Notihorn Pacitic Railroad from the > 
operation of any subsequent grant to other companies, which with- 
drawal continued in force until the definite location of the road, as 
held in the case of Buttz v. Northern Pacific. Railroad Company (119 
U.S., 55), and that of the St. Paul and Pacific Railroad Company v. | 
Northern Pacific Railroad Company (supra), I can not see how the with- 
drawal upon the map of October 8, 1870, could have operated to with- 
draw and hold in reservation differ ent lands, or to authorize the See- 
retary to make a withdrawal thereunder, unless two withdrawals could 
exist at the same time, holding in reservation a greater area of lands 

than the for ty mile limit, designated by the act. 

” 1600—Vou 17 2 
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The corr ectness of the theory that the withdy seat pr ovided for upon . 


_ the filing of the map of general route could only be once exercised, and — : 


that the filing and acceptance | of an amended map of general route and . 
the executive withdrawal were without validity or sanction of law, seems 
to be so well established, both upon reason and authority, that Lshould 
hesitate to reverse such a riding, unless the qnestion had been decided 
by the supreme court to the contrary, which 1 do not find in the case 
of St. Paul and Pacific Railroad Company v. Northern Pacific Railroad 
Company, supra. —_ 

From a careful consider ation of this question, I am satisfied that the 
maps of August 13, 1870, designated. the general route. of the road 
through the aehtos of Washin gton, and that no other withdrawal on 
-geneval route was authorized. 

‘The land involved in this case is the Sh. 7 of Sec. 19, T. 16 N,, R. . 
44 K., W. M., Spokane Falls land district Washington: This land ae 
not sover ed by the withdrawal made upon the map of general route, 
filed August 13,1870. Suid tract was, however, included. in the with- | 
drawal made upon the filing of the map of amended general route, Feb- 


 puary 21, 1872, but, upon the definite location of the road, shown upon 
the map filed October 4, 1880, it fell within the. indemnity Bs and 


was selected as iricantiies) Mareh 20, 1884, | 

On J uly 23, 1883, Charles Cole tendered a homestead application for 
this Jand, anti in a homestead affidavit alleged settlement thereon on 
April 6, 1878, and continuous residence since October 20,1878. This 
“application was rejected, ou account of the withdr awal for the benefit 


of said company, and, upon appeal, said rejection was ued by your — 


office decision of eccune: 8, 1883. _ 
- Said decision was roveiaed by depar tmental seeision of N ovember — 


19, 1888, and the allowance of Cole’s application was directed, under a - -_ 


he: authority of the holding in the Guilford Miller case. | 

A motion was duly, filed for the review of said pene; which is still : 

pending and now under consideration. — 
_. Jt appears, however, from. the record now before me, that after the 
revocation of the indemnity withdrawals for this company—to wit: on 
October 27, 1887—Cole presented a second application. to enter this land, 
of which notice was given the company, as required by the circular of 
September 6, 1887 (6 L, D., 181), and its protest against the allowance 
of the same was filed on Deesnber 6, 1887. 

On said protest hearing was had, both parties being repr scented, 
resulting in the decision of the teat officers adverse to the company, 
from which the company appealed, but said appeal was, by your office 
decision of November 19, 1888, held tobe out of time, and said decision — 
directed the caucellation of the company’ S selection and. the allowance — 
of Cole’s application. ; 3 _ 
Acting under said | decision, Cole was ae mitted to make homestead 
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entry No. 4285, for this jana on ‘December 7 , 1888, which is still of 
record. 
It must be ee that, upon the filing of the igtion for the re- | 
view of departmental Hecision of November 19, 1888, upon Cole’s first 
application, you were without jurisdiction to make any disposition of © 


this land, until said motion had been disposed of. The proceedings = 


had upon the second application by Cole must therefore be held to be 
irregular, and the company is in nowise prejudiced by its failure to prop- | 
erly defend the case arising thereon, its interests—whatever they may 


be in the premises—being protected by the motion filed for review of 


the decision of November 19, 1888, to mune consideration of which I. 
shall now proceed. | 
It will be remembered that Cole alleges settlement on April 6, 1878, 
and continuous residence since October 20, same year. Having held 
that there was no anthority of law for the ice awal of lands on the 
map of amended general route, the lands in question were, in 1878, sub - 
ject to settlement as other public lands.. That he settled at the time 
alleged is not disputed. by the company, and the record made on the 
second application, at which the company was represented, clearly 
sustains his allegations in the matter. Being subject to his settlement — 
when made, no subsequent withdr awal or selection could defeat his 
rights, and, although the allowance of his-entry upon his second appli- 
cation was irregular, yet, as he is clearly shown to have the right to 
make entry of the land, the cancellation of the company’s selection will — 
stand, and said entry will be permitted to remain of record awaiting 
final proof. , 
. ‘Two other questions were. involved in the case of Guilford Miller, 
which were argued upon this motion for review, to wit: whether the. 
executive possessed the authority to withdraw lands within the indem- 


nity limits for the benefit of this grant upon the definite location of the  - 


road; and whether lands located within the limits of the Yakima 
indian reservation afford a basis for the selection of lieu lands under 
the provisions of section 3 of the grant to said road. | 

As the case of Cole is determined by the. first proposition herein | 
decided, and it being unuecessary to the decision of this case to make 
any further ruling therein, I shall not pass upon the remaining questions 
until a case shall be presented which van only be controlled thereby. 

For the reason herein given the motion is denied. 
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CONFIRMATION—SECTION 7, ACT OF MARCH 8, 1891. 
UNITED STATES ve GILBERT ET AL. 


In the application of the confirmatory provisions of et, , act of March 3, 1891, 
’ an intervening entry should not be canceled without Acie uotice to the entry- 
man, with full opportunity to be heard in defense of his claim. 


Hirst Assistant Secretary Sims to the Commissioner of the General Land 
Office, July 7, 1898. 


I am in receipt of your communication of May 17, 1893, transmitting 
al argument and accompanying papers filed by the attorney for the 
American Loan and Trust Company, mortgagee of R. L. Swinehart, ' 
involving pre-emption cash entry No. 5762 of the HE. 4 of the NE. 4, the 
—.SW.4 of the NE. 4, and the NW. 4 of the SE. 4, of Sec. 9, T.1 S., BR. 38 
_W., being the same land described in departmental decision of June 
16, 1992 (14 L. D., 651), wherein you were directed to call upon the 
tranarer ee, Henry B. Ketcham, or his representatives, to furnish testi- 
-mnony as required by letter of instructions to chiefs of divisions of May 
8, 1891 (12 L. D., 450). You state that said decision was duly promul- 
gated, and on November 26, 1892, the local officers transmitted the 
affidavit of ownership of the land in question by W. R. Hooker, admin- 
istrator of the estate of Henry B. Ketcham, deceased, with a reference | 
to; an abstract of title previously filed in your office; that on D ecember 
DA, 1892, said entry of Swinehart, made July 9, 1888, was. held for can- — 
i cellation, and the local officers were advised that: upon the showing 
made by the transferee of Gilbert, his entry would be entitled to con- | 
firmation under said act of March 3, 1891, if the adverse claimants 
| under Swinehart’s entry had been advised of the action in said cases: 
' that the. record failing to show that they had been so notified, fhe: | 
local officers were directed to notify Swinehart and his assignees of — 
_ the action had in the case, and that they would be allowed sixty days — 
to show cause why Swinehart’s entry should be sustained, and you 
‘state that— | 
In view of the fact that the rights of the intervening entryman, Swinehart, and : 
his mortgagees do notappear to have been considered in said departmental decision, 
and that charges of fraud and collusion on the part of Gilbert and his transferees 
are made in said argument and showing, you. transmit the same and ask for further 
instructions in the premises. 
In said departmental decision reference is made to the former pro- 
ceedings involving title to said land, the recommendation of the spe- 
cial agent that Gilbert’s cash entry be canceled because the entry was 
made in the interest of Messrs. “ Bird and Ketcham,” the cancellation 


of said entry on May 7, 1888, and the snbsequent pre-emption entry 


- thereof by said Swinehart, also to the reversal of said cancellation of — 
Gilbert’s entry upou his appeal to the Department on May 8, 1888, and 
the ordering of a hearing, with notice to the transferee, as required by _ 


1 
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the ruling of the Dspartnione in the case of Henry ©. Putnam (BL. 
Dz. 22; L. & BR. Press Copy, vol. 153, 286), and also to your action upon 


the testimony submitted at said hearing, holding said entry for cancel-_ 
lation. No mention whatever was made of Swinehart’s entry in said 
departmental decision ordering said - hearing, but it appears that he - 
was one of the witnesses who testified thereat. If the attention of 
the Department had been called to the entry of Swinehart when the 
decision of your office cancelling Gilbert’s entry was reversed, and a: 


hearing was ordered, the entry of Swinehart would, doubtless, have 
_ been suspended, and he would have been made a \ formal party. said 


hearing. 

The effect of said departmental decision holding Gilbert’s entry to’ 
be within the confirmatory provisions of said section was, at least, to 
suspend Swinehart’s entry, whose papers were before the Desartmont, 
and he would have been entitled to notice thereof. Besides, it appears 
that you held said entry of Gilbert for cancellation on June 5, 1890, 


affirming the action of the local officers, and said departmental Aeéinion 


quotes Rule of Practice 90 and states that on account of the informal- 


ity and inadequacy of this appeal, it might be dismissed, and would 


be, were it not that on March 3, 1891 (26 Stat. ree) Congress passed 
an act which confirms entries like this. . 

If it be true that the “failure to file a speniiastion of errors within 
the time required will be treated as a waiver of the right of appeal, and 
the case will be considered closed” it may well be questioned whether 
the expiration of the time within which the appellant is required to file 


_ his specifications of errors, without a compliance on his part with said | 


requirements, does not cause your decision to become final, so far as 
the appellant’s rights are concerned, especially in the ‘presence of an. 


adverse claim of record. 


The affidavits submitted with said argument ieee that said entry 


. was made in the interest of the Northwestern Cattle Company, of 
which said transferee, H. B. Ketcham, was a member; that the affidavit 


executed by said Gilbert, to show the good faith of said H. B. Ketcham, 
to which reference is made in said departmental decision, was not under- 


stood by him, and was obtained from him while in a state of intoxica- 


tion; that he never received the amount stated iu the deed to Ketcham; 


that he never complied with the requirements of the pre-emption law; 
and that the agent of said H. B. Ketcham, to whom he sold said land, 


knew that he had not complied with the requirements of the law. 
It appears that the notice of said showing and affidavits was duly 


served upon the attorney of the administrator of said H. B, Ketcham, 
and io response appears to have been made thereto. 


In wy judgment a hearing should be ordered, at which all parties in 
interest may appear, and submit testimony as to. the good faith of the © 
entrymen and transferees. The decision of the Department in the case 


_ of United States v. Gilbert et al. (supra) is modified accordingly. 
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COAL LAND—PRIVATE CASH ENTRY. _ 
4 CHARLES 8. LUDLAM. 


AY private suai coal siclity may not be sliowed to embrace one tract, faker’ in aie | 
capacity of an assignee, and another under the individual right of the purchaser. | 


Hirst Ass istant. Secretar y Sems to the Commissioner of the General Land 
| Office, July 7, 1893. 


I have considered the appeal of Charles 8S. Indlam fr om your decision 
of November 14, 1890, holding for cancellation his private cash coal 
eutry No. 137 (Ute series), of the E. 4 of the NE. fof Sec. 23, T.58., 
R. 92 W., made July 12, 1890, now in the Glenwood Springs land dis- 

trict, Colorado, so far as the same covered the SK. $ of the NE. 4 of 

said. section, because “the same was entered in claimant’s individual 
capacity, while the other tract was entered by vir tue of a preference 
right acquired previously.” 7 
Afterwards claimant filed a motion for review of said decision, claim- — 


~ ing that he never intended to base his application upen any preference 


right of entry, and that he acquired the same only for “the express | 
_ purpose of extinguishing the declarant’s title to the land.” On Octo- 
ber 14, 1892, you denied said motion, ume as aoneys 10 L. D. » 5395 : 
111. D., 301; 14 L. D., 636. | 


With his motion ce review was filed. the affidavit of the atiae ney of 
- said claimant, in which he swears that on March 30, 1890, he procured 


_ the assignment of the coal declaratory statement ae by one D. J. 


Hutchinson for the N. 4 of the NE. 4 and the N. 4 of the NW. of said. 

section, because said Hutchinson a unwilling to relinquish a part 

thereof; that on July 7, same year, the claimant relinquished to the | 
~. United Siete all his ane title and claim in and to the NW. 4 Ot the 


of ME 4 and the N. tof the NW. +4 of said section. | 


The attorney also swears “that said Ludlam never intended + to, and— 
did not, aud does not now base his application of entry upon any pref- 
erence right aequired from said Hutchinsou;” that said assignment 
was made for the sole purpose of enabling TT Ludlam to make the 
required oath “that uo portion of said tract isin the possession of any 
other party ;” that his attention was not called to paragraph 9 of the 
regulations under the coal land law, or he would have induced said 
Hutchinson to have made a relinquishment instead of an assignment 
_of his preference right, and he offers tq procure the relinquishment of 
said Hutchinson and file the same nune es 0 es if that will cure the — 
defect. | | ‘ 
I have carefully examined the entire. record, aa. find no reason for 
disturbing the conclusion arrived at by your otlice oe ete appealed 


"from. 


As stated a you, this entry as made is, in effect, er eit of entry | 
— exercised by the same person—appellant holding oue forty of the tract — 
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entered: Us Ae assignee of Hutchin son, ane the other forty.a as an origi-- 
nal entry made by him individually. You properly state that, under 
the law and regulations and decisions, this can not be allowed. The 
tact that an assignment was made in March, 1890, and that the relin- 
quishment and entry were not made until in July of the same year, 

strongly indicate that the claim as now presented was the result of an 
afterthought, and, if so, the equities which are pleaded havé little force. 

However ae may be, the Department must be controlled by the law 
_ In the case, and your ‘decision is. affirmed. 


—— 


PRACLICE—RULE FOR . ADVANCEMENT OF ‘CASES. 


| MARQUETTE, Houeuron AND ONTONAGON R. ‘R. Co,. ET AL. Ve 
ERICKSON, | | 


A case eneatd: be panes fot consideration unless a. “etal of such. neHiON ae 
result in a public j injury or injustice. - . | 


Secretary Smith to the Commissioner of the General Land ee J wy a 
1893. | 


— Under date of January 26, 1893, Messrs. Gene and Luckett, nee 
neys for Erickson, made nip plGation to have the case of the } Maradiotte, | 
’ Houghton and Ontonag on Railroad Company and the Michigan Land — 
and Iron Company v. Daniel itrickson, involving land i in the Marquette, 
_ Michigan, land district, advanced for immediate consideration, This — 
: application was denied by departmental letter, dated February 2, 1893. 
- Tam now in receipt of your letter of March 15, 1893, transmittisig & Sec 


ond application by Messrs. Copp and Luckett, ‘to the same erect as the 


one denied February 2, 1893. 

This application is a aepancl by an | affidavit made by Rush Cul-_ 
ver, in which he states that he has been the attorney for a large number. 
_of scHileise on that part of the lands formerly granted to the State of 
Michigan, for the benefit of the predecessors, of said Marquette, Hough- 


‘ton and Ontonagon Railroad Company, and forfeited by the act of | 


March 2, 1889, which lies immediately west of the line established March . 
13, 1889, separating forfeited, from unforfeited lan ds, and involved in | 
: a Secretary's s decision of March 2, 1891, (12 L. D., 214), in the case of — 
said Michigan Land and Iron Company. ‘He further states that settlers 
to the number of fifty or seventy-five settled upon said land in good 
. faith, and that they have maintained their settlements at great incon- — 
— venience, and through many hardships, because of the uncertainty in. 
reg ard to title, their applications to make entry having been suspended: _ 
on avconnt of the various claims of iui macle to said lands by 
| the Michigan Land and Iron Company. 7 , | 
_ He then proceeds as follows: 


* And. affiaut states that the Attorney General of the United States, upon the recom— 
mendation of the Secretary of the Interior, caused suit to be instituted on behalf 
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of the seven mont: ae ainst veaid Michigan Land and Iron Gonna pad its erantees, 
to recover damages for the alleged unlawful cutting of timber on said lands, and. to 


restrain the farther commission of waste thereon, which suit is now pending in the — 


ie district court for the western district, in the State of Michigan; and affiant states 
that a large proportion of said lands have been burned over by forest fires, and the 
pine timber standing thereon has been very seriously damaged thereby, so much so 
that said district court has permitted the defendants in said suit, upon the giving of 
bonds to account for the valne of the same, to cut said timber, and said (defendants 
have, to this affiant’s personal knowledge, cut green timber on various claims, not: 
contemplated by the order of said court, to the irreparable damage of said settlers, 
because he says that, although he has faithfully endeavored to be permitted to inter- 
plead in said suit, on behalf of the settlers, he has not been permitted to do so, on | 
the ground that they have no ckaims of record, disclosing any interest in the subject | 
matter of said suit, but if this case is decided, and the Commnissioner’s decision 
affirmed, then the applications of the settlers will be allowed to go of record, and © 
they will be entitled to recognition before said court, in said action, for the pur- 
‘pose of protecting their rights; and affiant says it has been to the interest of the 
appellants in this present case to delay action, as long as possible, on. the claims of 
said settlers, in the Interior Department, in order to pr event them from being in & 


-- position to interplead in said action. . 


- And affiant further states, that the sole question inv eived in the case at bar is a 


question of law, viz: The question as to whether the land involved was restored to | 


the public domain by operation of law, by virtue of said forfeiture act of March 2, 


- 1889, or whether it will be necessary first to institute suit in a court of equity ion | 


vacate the certification of said lands to the State in 1860; and he says that said. 
‘question was fully argued, both orally and by briéf, Harore the Secretary of the 
Interior, when the case involving the location of said dividing line between for- 


| - feited and unforfeited lands was submitted, but the Secretary expressly reserved — 


_ said question for further consideration, as. is shown by his opinion in Michigan 
- Land and Iron Conrpany, in 12 L. D., p. 218, but the same has not yet been consid- 
ered and passed upon, although more than two years have elapsed. The same ques- 
tion of law, however, was presented to the Department. in the later case of the | 
New Orleans Pacific Railroad Company, (14 L, D., 321), and was decided in accord-_ 


ance with the decision of the Commissioner in the case at bar, aud the said New 


Orleans Pacific Railroad Compauiy, as affiant is informed, has already been allowed’ 
to enter into the enjoyment of the benefit of said decision: and he says that his 
clients being plain, ordinary citizens, are unable to understand why this New OT, . 
Jeans Railroad Company, whose claim was presented to the Department after theirs — 
was, should have had. this question of law settled and determined, while they have 
- waited nearly a year longer, and have not yet had an authoritative decision on th® 
same question which is raised in their cases. _ 
While it is true that the first application was unaccompanied by any 
affidavit assigning reasons why the case should be made special, it 1s | 
also true that the affidavit now before me does not state any material 
‘facts which were unknown to the Department when the first. applica- 
tion to advance the case was denied. The case will probably be reached, 
in regular order, within a few weeks. 
In my opinion, the practice of advancing | cases is one which should. 
mot be encouraged. 
It must be assumed that all oats: appear r before the e Department | 
in good faith, and each one is entitled to have his case cousidered in 
-. the regular order in which it is reached in. the transaction of business 
be ofore the Department. oa case can be made epecall without, in a 
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greater or less degree, working a hardship to other litigants, and as a 
rule, cases Should not be advanced, unless a denial to take sich action 
wowd result in a public injury or fence. | 
No sufficient reason is shown why this application sould be granted, 
it is therefore denied, and you will notify the parties accordingly. 


PATENT-—SECTION 2447 Rt. SABERNETHY ISLAND. 
PORTLAND GENERAL ELECTRIC Co. 


When a patent has been issued by fraud, accident or mistake, a reconveyance to the 


government of the land so patented, may be made, and a new patent i issue to the 


- proper owner. , 
Section 2447 R. 8., authorizes the issuance of a patent to the assignee of a confirmed | 
claim, where the copa ral abory statute makes no provision for the issue of patent. 


Secretary y Sinith to the Commissioner of the General Land Office, Tula y 
| Fy LOGO , , 


With your letter OD ”\ of April 22, 1893, you transmit oT eution 
of the Portland General Electric Company, a corporation, existing 
under the laws of the State of Oregon, praying that a patent be issued 
to said company for certain islands situated in the Willamette River, 
near Oregon City, and described in the plats of the official survey on — 
- file in your office as lot 5, Sec. 36, T.28., R. 1 E., W. M., and lots 8 
and 11, Sec. 31, T. 28., BR. 2 E., Ww. M,, Oreron: 
‘Tt is alleged j in the peter: Se is duly sworn to— | 

lst: That the lands above described constitute what has been known | 
for more than forty-two years last past as ‘‘ Abernethy Island.” : 
- 2d: That the company petitioning “is the legal assigns of the com- 
| panies” described in section 11 of the act of poe approved Sep- 
tember 27, 1850 (9 Stat., 499). | 

3d: That said island is located in the Willamette River, immediately 
above what is known as “The Falls of the Willamette,” near Oregon. 
. City, and 18 wholly surrounded by navig able water during the whole 


~- year. 


4th: That at the date of the passage of the act of | 1850 (supra), the 
Sai Abernethy Island was public land of the United States. 
doth: That petitioner and its assignors have been in the uninter- 
rupted possession of said Abernethy Island and the whole thereof for 
more than forty-two years last past, and are now in possession, and 
petitioner has erected thereon large and expensive works connected 
with the business of electric lighting at a cost of more than $150, ner 
Section 11 of the act of 1850 provides as follows: 
And be it further enacted: That what is known as the “ Oregon City Claim,” ‘eXx- 


cepting the Abernethy Island, which is hereby confirmed to the leg al assigns of the 
Willamette Milling and Trading Companies, shall be set apart, aap be at the dis- 
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sich of the legislative assembly, the pr oceeds thereof to be anpliea: by said legisla- 
tive assembly to the establishment and endowment of a university, ete. 


_ In your office letter (* E”) of December 15, 1892 , addressed to Hon. 
J ohn H. Mitchell, U. 8.. Senate, you say: 


The following table copied from the official plat, approved September 9, 1865, gives 
the meanders of the ‘‘ rocky island” (referred to by you) in the Willamette River, 
immediately above Oregon City, and situated in Sec. 36, of township 2 south, range — 
least, and section 31, township 2 sonth, range 2 east... . .... The said island . 
was surveyed by David P. Thompson, U. 8. Deputy ere under special instruc- 
tions isued to him, bearing date J uly 15, 1865, and he was authorized and. instruc- 
ted to make returns of said sur vey under his contract No. 109, dated January 30, 


1865. The plat of the island was transmitted with the slirveyor-g¢ -general’s letter, 


dated September 27, 1865, and received at the General Land Office November 4, 1865. . 
That portion of the island situated in Sec. 36, T.2 S.,R.1E., is designated as lot 5, 
containing 7.63 acres, and that portion in See. 31, township ) south, range 2 east, is 
designated as lot 11, containing 16.27 acres. | 
Nothing is found of record in this office dictenstaw said island as ‘Abernethy — 
Island.” . . -. , The island referred to in your letter of 12th instant as lot 8 
lying north of “Rocky Island,” deseribed above, appears to been oe at the 
time of the original subdivisional survey of township 2 south, range 2 east. The re 
island is designated as lot 8 of Section ol, a 2 south, range 2 east, W. M.., 
containg 1.36 acres. | 


While the plats of survey on file i in. your office clo not designate the 
island in question as. “Abernethy Island,” it is contended that lot 5, 


in See, 36; T. 2'8., B. 1 B., containing 7 1.63 acres, and lot 11, in Sec. 31, 


Te 2 Dg Ee 2: ‘cotitaining 16.27 acres, and lot 8, in last named section, — 
containing 1 36 acres, constitute the “Abernethy Island,” which Was 
eranted by the act of 1850 (supra). | 

- In your letter transmitting the petition you say: 


~ No claim appears to have ever been filed for these lands on account of the eran | 


and this office seems to have entirely disregarded the same, for the lines of the pub- - | 


lic survey were extended over them iu 1851 and 1852, and on November 21, 1865, 
Allen M. Thompson was permitted to file pre-emption D. S. No. 298 for lot 11, before 
described, upon which patent was issued June 1, 1866. 


_ This petitioner has purchased any right Thompson may have acquired under said 


pre-emption claim, and offers to reconvey the land to the United States, to the end 

that its request for patent under the erant may be favorably acted on; 

. Conceding that lot 11 is a part of the Abernethy Island eranted to— 

_ the company by the act of 1850, it is manifest that it was error to 
patent the same to Thompson. | 7 ; 


When patents have been issued. by fraud, accident, or mistake a re-. 
conveyance of the land so patented to the government may be made, — 
and the land awarded to its proper. ower, evidenced by a new ‘pat- 
ent. Juniata Lode, te be DTS, -., | 7 . 
While the act of 1550 (swpra) contains no provision for the issue , of 
a patent for “Abernethy | Island,” section 2447 of the Revised Statutes | 
provides: 
In case of any claim to land i in any State or Pestiowy, which has heretofore been 


confirmed by law, and in which no provision is made by the confirmatory statute 
for the issue of a patent, it may be lawful, where surveys for the land have been or | 
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-. may hereafter be made, to issue patents for the claims so confirmed, upon the pres- aoe 


entation to the Commissioner of the General Land Office of plats of survey thereof, 
duly approved by the surveyor-general of any State or Territory, if the same be. 
found correct by the Commissioner. But such patents shall only operate asa relin- 
quishment of title on the part of the United States, and shall in no manner interfere - 
with any valid adverse right to the same land, nor be construed to preclude a legal | 
-. jnvestigation and decision by the proper judicial tribunal. between ee claims 
to the same land. | 


Tn your letter transmitting the petition you say’: 


It would seem that under this section a survey of the claim must first be. made and. 
approved, and that: the duties of this office thereunder are merely ministerial and — 
does not contemplate extended investigation to determine the rights of parties: 
thereunder or the identity of the land involved in said claim. 

Under the peculiar circumstances, having doubt as to my authority in the prem- 
ises, and not desiring to cast a cloud on the company’s claim, by denying its appli-. 
-eation and forcing it to appeal, I have thonght it advisable to submit the entire 
matter for your consideration, with this statement: of facts, to the end that I may ~ 
_ be instructed as to the powers of this office under. section 2447, R. S., and the fur-’ 
ther course to be pursued, if any, to secure a proper survey of this claim as the basis. 
of patent, should you determine that author ity is given by said section to issue pat-. 
ent at this time on said elaim. 


If it be true that the aforesaid Lots, viz: lot 5, containing 7.63 UCTS, | 
lot 8 containing 1.36 acres, aud lot 11 containing 16.27 acres, consti- 
tute a tract of land which is identical with the Abernethy Island, 
granted by the act of. 1850 (supra), it is manifest that said lots belong’ 
to the legal assigns of the Willamette Milling and Trading Companies. 
In such case the patent applied for would Pe ony, the evidence of atitle 
already granted. : 

The Department will not assume jutisdiction as to the lies of par- 
ties under the grant. Since the lots above described have already been 


surveyed, and their areas correctly determined, the only question, as. 7 


it seems to me, to be determined is the identity of these lots with the 
Abernethy Island, named in the grant. That being shown, authority 


is given in section 2447 of the Revised Statutes (above quoted) to issue 


a patent to the legal assigns of the Willamette 1 Milling and - rue 7 
' Company. 7 
Two questions of fact are therefore uecessarily favalged. namely : | 
1. Is petitioner as a company the legal assignee of the company - ; 
named in the grant of 1850 (supra)? 

2, Are the lots for which patent is asked identical with the pe 
nethy Island named in the grant? 3 : 
As to lot No..8, above deser ibed, it was practically held, in the case 
of “State of Oregon,” decided Febranry 16, 1893 (L. & R. press copy- 
book, No. 262, p. 174), that the same was identical with the “Abernethy © 
7 island ” named in the grant of 1850. 
‘The company in its petition proffers “to make rook in such time. | 
| aud place as the Commissioner or Department may indicate of all the 
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a ee facts set ane in this petition. » You will, ‘therefore, call on the _ 
company to furnish such farther proof as may be necessary to clearly 
and fully establish the facts above indicated, and then take such fur- 


; ther steps in the premises as the facts shown may warrant, in the light | 
of the matters herein set. forth. 7 


McINNIS ET AL. v. CorrEer. | 


On motion for hoes the ‘iepartmental decision of. Dacember 19,. 
— ~-1892,15 L. D., 583, was vacated by Seay Smith, J wy 7 7, 1893, and a 
farther hearing ordered. pS 


CONFIRMATION—TRANSPEREE—ATTORNEY.. | 
GURLEY Vv, MARTIN Er AL. 


A transferee who employs another to procure title to a tract ef land, and leaves the 
- method thereof to such agent, does not occupy the status of a purchaser or 
incumbrancer in good faith, if said agent secures the title to said land through an | 
entry made.in the interest of said transteree, even though the prenereree had no 
knowledge of such fraudulent action. | 
| An attorney who procures a fraudulent entry to be made. should be disbarred from. | 
_ practicing before the local office. ; = 


| Seoretar, y Smith to the Commissioner of the General Land ofice, Fuly ys 
1893. | 


On August 30, 1881, H. A. Yonge made timber- ears iy No. 2430, - 
for the W..4 of the NW. 4 1, the W. 4 of the SW. 4 ts Sec. 30, T. 9 5 R.. 6 
W. (Concordia series), Salina, Kansas. - 

On April 15, 1884, he relinquished the entry, ney on the same day 
_ Mary J. Martin filed her pre-emption declaratory statement for the same 

land, alleging settlement thereon April 1, of that year. She submitted 

her final proof for the land November 1, 1884 (six months and sixteen 
~ days after filing), and on December 1, 1884, final certificate, No. 2643, 
was issued. 


On December 19, 1889, James MC. Guniey filed his contest affidavit i 


against the entry, pretie among other things, that the same was _ 
“made in fraud and in violation of the spirit and letter of ..... the > 
law; ? that she made the entry uuder a contract, for a consideration 
then agreed ou by and with one Jacob Markley that said tract should 
- be deeded to Jarvis, Conklin and Co., or to some one in their interest, 
as soon as title should be obtained from the United States; that said 
Jarvis, Conklin and Co. furnished the money under said agreement to. 
obtain title from the United States, and procured a deed. of conveyance | 
of said land to one Robert C. Wear, for and in the interest of said com- | 
pany; that said company enclosed the same in a tract of more than 
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three thousand acres with a barbed wire fence, and has held the land 
ever since; that the said Mary J. Martin never established a residence 
on the. land in good faith; that no house was built thereoz; that no 
part of the land was cultivated; that she lived with her father anc 
never at any time lived on the land, either before or after entry, etc. 

Hearing was had, and the register and receiver recommended the 
cancellation of the entry, and, on appeal, your office, by decision dated 
May 31,1892, affirmed that action. H.M. Beardsley and H. ©. Gilbert, 
claiming to be transferees, have appealed to this Department. _ 

It is admitted that the land in question was deeded by Mary J. Mar- 
tin to R. ©. Wear on November 27, 1884, and that Wear subsequently 
conveyed the same to H. M. Beardsley and H: C. Gilbert. , 

A duly certified abstract from the register of deeds of Mitchell 
County, Kansas, dated July 1, 1891, shows that the receiver’s receipt 
was dated December 1, 1884 (same date as final certificate above noted) ; 
that Mary J. Martin e widow) conveyed the land by warranty deed 

to Robert C. es for the consideration of $1,600, November —, 1884; 
that on January 7, 1885, Wear mortgaged the land in tons with | 
_ other lands, to Jeers: Conklin and Co: for the consideration of $25,000; 
that on May 7, 1885, Robert C. Wear conveyed the land in controversy,, 
— with other ieee by warranty deed to H. M. Bear aye and A. C, Gil- ; 
bert, for the consideration of $65,000. | | 

“The abstract shows no release of the mortgage given by Wear to- 
Je arvis, Conklin and Co. | 

_I think the testimony sufficiently shows tial neithe the residence 
nor the improvements were such as to indicate good faith. In fact, it 
would appear that no habitable house was ever built on the land; there 
was no cultivation, and but a small amount of breaking, whiol soon 
went back to buffalo eorass, : 

No motion is filed asking for confirmation under the 7th section of 
the. act of March 3, 1891 (26 Stat., 1095), but it is insisted that your 
office erred “in not holdin fab esc acl as H. M. Beardsley and H. 
CO. Gregory (Gilbert) purchased this land on May 7, 1885, it came within: 
the confirmatory provisions of the act of March 3, 1891.” 

Nearly all the testimony relating to the charge that Mrs. Martin en- 
tered the land in pursuance of a contract. to convey the same to some 
one in the interest of Jarvis, Conklin and Co., is given by H. A. =one® | 
of Beloit, Kansas, who was the contestant’s attorney. - 

Yonge testifies that in 1884 Jarvis, Conklin and Co. desired to obtain 
a large tract of land for stock purposes, and employed him to obtain 
title to the several tracts wanted; that prior to his employment as such - 
agent, Samuel M. Jarvis, of the firm of Jarvis, Conklin and Co., came 
and looked over the county, and coneluded he could buy enough to 
make a body of between two and three thousand acres, at reasonable 
_ prices; that he examined a map in his (Youge’s) office to determine 
7 what quar ter sections to buy, also to on une nc as compact as Pos- 


f 
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sible; that the Jand in controversy Was taken into. consideration; that: = 
he aa Jarvis talked over the question of probable prices, but moeniag 

was agreed upon as to what prices were to be paid, or how the title : 
was to be acquired. He further. Says: | | 
 Tmade-a plat of the ranch. and the lands which were wanted, mn saw the eareies 
who were the owners of the lands; ascertained the prices they could be had for, 
and mailed a plat, together with a statement of the prices, to the company - ‘ 
- and when directed, closed the trade. Some time after, Mr. Jarvis was ene. 
aad after Mr. Markley had made the arrang ements with Mary J. Martin for this 
tract of land, I executed a relinquishment: of timber entry (land in controversy) and 
mailed it to the land office ab.Concordia, with the application for the pre-emption 
entry of Mary J. Martin, and cane Conklin and Co. p aid. me $160. for ss 
ing that timber entry. 

Yonge also testified that he made out the norte sintotient for 
Mrs. Martin, advanced the money to pay for the same, and charged it 
to the account of the company; that this money was paid ont on an - 
agreement made by Jacob Markley, for the purpose of acquiring title 
‘to the land for Jarvis. Conklin and ©o.; ‘The application to make final 


proof was made by me and sent to the land office, and on proof day 


— she and her witnesses came into my office in Beloit; I wrote the proof 


and same was afterwards sworn to;” that he wrote he deed. (executed 
by Mrs. Martin to Wear), and drew on Jarvis, Conklin and O©o., for the 
money to pay the government for the land, together with all nae and 
expenses, including jay for his own services, and one hundred dollars 
to pay Mrs. Martin the contract price for the land as made between her 
--and Markley; that he advanced these costs for the company, including — 
the $100 paid Mrs. Martin; the final receipt was returned to him, and 


either the deed or final receipt afterwards sent to the company; the ns 


deed was mace to the party (Wear) ave ecording to instructions given by — 
the company; that after the contest was initiated, Mrs. Martin came 
to his office, and seemed worried, being afraid she would be implicated — 
— ina criminal prosecution; that the mode of acquiring the lands desired 
for the ranch “ under certain limitations was left to me;” that he talked 
with Mr. Markley, who had mace the contract with Mrs. Martin, be- 
fore the latter had entered upon the land ; that he acquainted Mr. Gur. 
ley (contestant) with ‘‘part of the ficte ” upon which contest was 
brought, and he may have approached. a dozen persons to get them to 
contest the eutry; that there were several subdivisions of ovement 
land held by different parties, and “we” (Jarvis and himself) talked 
~ over.the question of probable prices; that the one hundred and-twenty 
acre tract of land, proved up and patented by Silvia Belding and 
deeded to Robert C. Wear, was done by an agreement “ made by me 
_with Silvia Belding, through Jacob Markley ;” that he was employed — 
(as stated) by the Pannen to obtain title to these lands, and there 
were three travts of government land 1 inside the ranch, in addition to 
isolated forties ; ° 4 3 7 - 


the only way the title could be procured to these tracts of government lands was by 
procuring some one to put entries on them and make improvements, and establish a 
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residence and comply with the public land laws ; + + + + I was enabled to co 
down to the ranch to get persons to settle on these lands, and infact I did not know 

who to get to make the entries, and I talked the matter over with J acob Markley— - 
told him what was wanted; he afterwards stated to me that Silvia Belding and 

Mary J. Martin would each meie amentry; . . . . J also paid Silvia poe 

the contract price for the land agreed on between ie and Markley. 

At the time these lands were sought after, an agreement had been 
made for the purchase price of ‘the land and the price submitted to the 
- company; that/he drew a sight draft on the company at Kansas City, 
_ for the purchase price. : | 

It appears that a body of about three thousand acres of land was 
secured for the company, and the whole enclosed with a barbed wire 
fence.. Just how much of this body of land belonged to the government 
wheu the ranch-was located does not clearly appear. 

Jacob Markley, who it is alleged made the aforesaid contract with 
Mrs. Martin, positively denies making any such contract, either for 
himself or any one else. He swears, however, that attorney Yonge’ 


tried to get him (Markley) to induce some one to file on the land; that 


he (Youge) wanted the land. , 
Yonge tried to get Markley, on cross-examination, to admit that he 
(M arkley) induced Silvia Belding to settle upon and make final proof 
for one of the tracts of land included in the ranch at his (Yonge’s) sug- 
gestion. Markley refused. It appears, however, that Markley was in | 
some way interested in securing the ranch for the company. | 
The only evidence tending to corroborate attorney Yonge’s state-. 
ments, above given, is that elven by coupestayy Gurley and witness 
W. H. Simmons. | , 
Those witnesses testify that Mrs. Martin dinates to them, when she 
was served with the notice of contest, that the charges in the contest. 
affidavit, which were read to her, were true. Defendant's witness W. 
_ W. Abercrombie, however, swears that Mrs. Martin told him that the 
contest affidavit was not true; that she made no contract, prior to — 
filing, to convey the land to any one. Neither Samuel M. Jarvis, nor 


Richard BR. Conklin, of the firm of Jarvis, Conklin and Co., testified in | 


the case; nor did H. M. Beardsley or H. ©. Gilbert, who appear to be 
joint owners of the equity of redemption, testify. 

Jarvis, Conklin and Co., as shown in the abstract, have an uncaun- 
celed mortgage on the ia which in that condition was conveyed by 
Wear to Beardsley and Gilbert, as above shown. 

Neither the transferees nor the mortgagees have file1 any motion for 
confirmation under the act of 1891, supra. It is shown that the land 
was sold and encumbered after final entry; that there was no adverse 
claim prior to entry, and the land was so sold and encumbered. prior to 
March 1, 1883. | 

It is Hot shown, however, that tie purchase or encumbrance of the 
land was made in good faith, aud without any knowledge or participa- _ 
tion in the alleged fraud; and, if attorney Yonge’s testimony be true, 
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that: can never be shown, for, although Messrs. Jarvis, Conklin and | 
Company may have been in ignorance of the disreputable methods em- 


_ ployed by Yonge to obtain the lands, yet if Yonge was their agent, and | 


the method of obtaining the lands was. left to him, as he avers, the 
- company, without any knowledge of these methods, could not claim 
_ immunity from the consequences of the fraud. | | 
It is alleged in the appeal that your office “ erred in attaching any 
weight to the testimony of H. A. Yonge, who according to his own tes- 


timony was perpetrating a fraud on the government. and. then peceme,: - 


the attorney for the contestant.” : 
T think there is much force in this specification. It is apparent that 
Yonge, if his testimony be true, sought illegal methods to acquire the 


_land for the company. From his testimony, it.manifestly appears that 


he not only knew that Mrs. Martin settled ou the land in the interests 
of the company, but it was through his efforts that she was induced to 
do so. Not only that, but he wrote her final proc? in which she was. 
niade to say: - 


Nor have I settled upon and improved said land to sell the same on sicculaon Di 
in good faith to appropriate it to my own exclusive use or benefit; and that I have 


not directly or indirectly. made any agreement or contract in aly Way or manner - 


with any person or persons whomsoever by which the title, which I may acquire 


 -. from the government of the United States, should Lee, in whole or in part, to the 7 


benefit of any person except myself. 


Having been instrumental in inducing the widow, Mrs. Martin, to 

‘settle upon and make final proof for the land in the interest of another, | 
and having written for her the final proof, in which the above state- - 
~ ment appears, it is difficult to see how he can escape the imputation of 
the crime:of subornation of perjury. If his statements are true, it is 

manifest that the entry should be canceled; but I hesitate to take such 
steps upon Yonge’s testimony alone. 
I think however a hearing should be ordered, of which all parties 
in interest should be duly notified, including 1] Mrs. Martin and the con- 
—testant. 7 —_ 
__ Evidence should be taken touching the statements above given _ 
Mr. Yonuge—his alleged agency for Jarvis, Conklin and Co.—and the 
bona fides or otherwise of the purchasers s anc. encumbrances of the land 
jn controversy. 

You will also detail & special agent in the field, who may be present 
at the hearing. He should be directed to investioate: the charges as to- 
other government lands being included in the ranch of Jarvis, Conklin | 
and Co., and whether such government lands, if any, have been entered - 
~ since 1884, by whom, when, etc., the good-faith, or want of good faith, 
as the case may be, and have the report of isuob agent submitted to _ 
your office as soon as practicable, with a view to the suspension of any 


entries that may have been unlawfully made. | a 
H. A. Yonge’s name is not borne on the rolls as one nen ied to 


practice before this Department. You will direct him however to be 
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notified to show cause within thirty days from receipt of notice, why 
he should not be disbarred from practicing before the local land offices., 
by reason of his self-confessed participation in the alleg ed fraud Telat- 
ing to the entry.of Mrs. Martin and Silvia Belding. | 

‘The decision appealed from is accordingly modified. 


RAILROAD GRAD NT-WITHDRAWAL- ‘ACT OF APRIL 21, 1876. 
Brown v. NORTHERN Pacrric BR. B. Co. 


A priyate cash entry is not within the scope of the act of April 21, 1876, and such are 
‘entry allowed after withdrawal on general route, and prior to the receipt of 
notice. thereof at the local office, does not operate to Be the land so entered . 
from the effect of said withdrawal, 


Seerctar) y Smith to the Commissioner of the Gane ab Land. Office, Far OT s.. 
— 1893, | 


I have cousidered the appeal of William H. Brown from your deci- 
Sion of March 28, 1892, rejecting his application tendered February 10, 
1892, at Vancouver land ae Washington, to make homestead entry 
for Lot 3, Sec. 27, T. 11 N., R. 2 W. | 3 

Said ian is rien the withdiawal of ean 13, 1870, on general 


route, for the Northern Pacific Railroad Company, and within the pri- 


mary limits of the grant to said company, as shown. by its a) of 
definite location, filed September 13, 1873, | 
On October 18, 1870, J. O. H. Spinney mace private cash entry (No. 
— O172) of said rack: ind land having been previously offered for sale, 
which entry was canceled February 3, 1875, and the purchase money 
refunded, because the entry was illegal for the reason that it was made 
_ subsequent to the filing of the map of general route on August 13, 1870. 
| The sixth section of the act of J uly 2, 1864 re Stat., 361 eee); making 
the grant to said company, srogidese 
That the President of the United States shall cause the lands to be sievered for 
forty miles in width on both sides of the entire line of said road, after the general 
route shall be fixed, and as fast as may be required by the construction of said rail- 
road; and the odd sections of land hereby granted. shall not be liable to sale, or entry, 
or pre-emption before or after they are surveyed, except by s said company, as pre 
Vv ided i in this act. _ 
This provision of the act was construed in the case of Buttz v. North- 
ern Pacific Railroad (119 U. 8., 55, 72), as follows— 


When the general route of the road is thus fixed in good faith, and information — 


thereof given to the Land Department by filing the map thereof with the Commis- 
sioner of the General Land Office, or the Secretary of the Interior, the law withdraws 
from sale or pre-emption the odd sections to the extent of forty miles on each side. 


~The land in question was so withdrawn before Spinney made his 
private cash entry, and the same was therefore Pee and did not ex- 
| 1600—voL 17——3 
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" cept the land from the grant to the company, which had already 4 at- 

tached. : 

It is contended on behalf of Brown that ert as the notice of 
the withdrawal of August 13, 1870, was not received in the local office. 

until after Spinney made his cash entry, therefore the land in question | 

was not altected by said withdrawal. This contention cannot be sus- 

‘tained. oo | 

_. A private cash entry does not come within the: scope of the act of | 
: Apat 21, 1876 (19 Stat., 35), which was passed “for the purpose of con- — 
— firming entries made in good faith by actual settlers, after the date of 

filing the map and prior to the receipt ot notiee of said filing by the 


va . local officers.” — 


Itis not claimed that Brown was an “ acta settler ” on this inal: 
and his entry was not therefore confirmed by this act. 
‘Your queer is affirmed. | : 


_ 


RAILROAD GRANT-INDEMNITY SELECTIONS. 
ALABAMA AND CHATTANOOGA say R. Co. v. MORRISON ET AL. 


A selection of indemnity lands in which the lost lands are , not specified is no bar to 
a Subsequent selection of the same lands by the ay with a proper desig- 

| nation of losses. 

No rights are acquired as against an indemnity selection by settlement on lands pre- 

oy withdrawn for the benefit of the gr ant 


Secretary. Smith to the Commissioner of' the General Land 1 Ofte July 7, 
| 1898. 


~ [have again. considered the case of the Alabama and Chattanooga 
Railroad Company v. Malcolm Morrison ét al., involving lands in T. 22 
 N,,B.6E., St. Stephens meridian , Montgomery land district, Alabama, 
on aa by the company from your decision of October 2, 1891, hold- 
— ing for confirmation, as against the protest by the company, entries 
made by Morrison and five others for lands in said township. 


These lands are within the indemnity limits of the grant for said ._ 


company and opposite that portion originally conferred upon the North- 
east and Southwestern Railroad Company. | | 
In December, 187 9, the company selected. a part of tiie isnd now in 

question, but failed to specify'the lands lost” to the Bram in. lieu of 
which such selection was made. : 
In March, 1884, it again applied to select all the lands i in canation. 
said list containing a designation of losses and being otherwise in form. 


e - . This list was rejected by the local officers, on account of the conflict i In 
_ part with the previous selection of 1879, from which action the company 


appealed. 
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By letter of April 22, 1885, your office returned the lists of 1879 and 
1884 to the local officers, with the following sug gestion: 


Both of these lists are herewith returned that they may be properly filed in your. 
office, with the suggestion to Mr. Anderson that all the lands covered by the selec- | 
tions of Mr, Hertz, so far as they may be found free from conflict, shall be included 
in one list, upon which, when regularly filed in your office, you can certify to the 
payment of the required fees by reference to the list filed by Mr. Hertz. 

If Mr. Anderson files one complete list as suggested, you will: then cancel upon 
your records the duplicate selection nade by Mr. Hertz, record the new selection of 
the same tract, making reference to the letter. 


Your decision states that pursuant to the said letter, a new list of 
selections was filed, which omitted the lands in question. f 

The list referred to is a list filed May 4, 1885, for four hundred and 
forty acres, and does not contain any of the lands in the list of 1884. 

The company urged that the selection of May 4,1885, was in no wise 
a waiver of its selection of 1884, which was in all respects regular. _ 

In the previous consideration of this matter, in departmental com- 
munication of February 21, 1891, it is stated: : 


The selection of 1879 was incomplete, iu that it failed to designate a basis for the 
selections made therein, but, even had it been regular, such selection wonld have 
_ been no bar to a subseqnent selection by the company; hence, if the selection of 
1884 was regnlar, as alleged, it should have been allowed, and the appeal taken fr ‘om 
the rejection of said list would seem to have protected the company in any rights it 
may have gained by such selection. 

There does not seem to be any authority for the action taken by letter of April 22, 
1885, in returning both lists to the local office, and the &s suggestion” made Feria 
isnot very plain, when it is remembered that the only “ sotto ”’ yeferred to in the 
rejection of the list of 1884 was a conflict with a previous selection made by the com- 
pany. This letter did not dispose of the company’s appeal from the rejection of ita | 
— list of 1884, and the subsequent selection referred to can not be construed as an aban- 


_ donument of such selection. | 
The lands directly in question in this case are all in raeeaeie 22 north,range 6 


east. The list of 1884 contained about 1,700 acres in this township. Thera i is noth- 
ing to show that there were any conflicting claims with the selections in said town- 
ship in 1885, and it would be unreasonable to presume that by the selection of May 
4. 1885, for only four hundred and forty acres, all of which were without said town- 
ship, the company intended to abandon the selections made in 1884, and especially 
when the selecting agent swears that the selection of 1885 was made on his own 
motion, without reference to the suggestion contained in the letter of April 22, 1885, 
and was in no wise intended as an abandonment of the selection made in 1884. | 
To a proper adjustment of the rights of all parties in the premises, it therefore 
becomes necessary to determine the rights of the company to the lands in question . 
under the selection made in 1884. 
* Neither the list nor the papers relative thereto are before me, aud I therefore, here- 
with, return the record forwarded with your letter (“F”) of February 24, 1892, and 
direct that the list of 1884 be called for, and upon its receipt thatthe complete record 
be again transmitted for my further consideration. 


The list of 1884 is now with the record before me, and. as it appears 
to be regular and in form, it is herewith returned for allowance, unless, 
for some reason, other than the previous selection of 1879, the lands 
embraced therein were not subject to the selection when applied for, or 
the basis assig ned i is faulty.» 





a o ‘: "DECISIONS RELATING ‘TO THE PUBLIC. ‘LANDS. 
The entries here involved were ade in » March, 1891, and ae two of | 
the entrymen, viz: Morri ison and poor sileae settlement: prior to 
the selection. of 1884. 

As the lands had been ithana qh: on. account of the grant since 1856, 
and being embraced in a pending selection were not restored by the 
order of August 15, 1887 (Dinwiddie v. Florida Railway and Naviga- | 
tion Company, 9 L. D., 74), no rights were acquired as against. the grant 
by the settlements of Morrison and Hendrix, and all the entries must 
be held subject to the rights of the company under its selection. Shire 
et al, v, Chicago, St. Paul, 1 Minneapolis and Omaha eee Company, 
10 L. D., 85. 
ai, all nae therefore to direct the re-examination of said list, anc, if 
e app oved, said entries will be canceled. 


Heirs oF Ricuarp K. Lex. 


On review the departmental decision of July 95, 1892, 15 L. D., 107, 


was set aside by Secretary Smith, July 7, , 1893, and the case remanded. 


- forthe consideration of final Bn not before the Department at the 
. | time HOE its former action. 7 | | 


DESERT LAND CONTEST—EQUITABLE ACTION. 
SouTH ve, JOHNSON, 


~~ A desert land contest on the eround of non- sinplinnes with law must fail where it 
| appears that the claimant prior to the expiration of the statutory period had 
effectually reclaimed the land, and that his failure to maintain the requisite 
. water supply was due to the wrongful act of the contestant. Nor will the inter- 
vention of such a contest defeat equitable action on the claimant’s final proof, 
submitted out of time. - 


a First Assistant Seer etary y Sie to the Comms isstoner of the General Land 
| «Office, July 7 , 1893. | 


I have considered the case of John M. South v. Elizabeth A. Johnson, 
on appeal by the latter from your decision of March 25, 1892, holding 
for cancellation so much of her desert land entry as is embraced in the 
homestead application of the former, to wit: lot 1, and SE. 4 NE. 4, 
Sec. 1'T. 20 N., BR. 23 E., and lot 4, and SW. 4 NW. 4, Sec. 6, T. 20 N,, 
R, 24 E., Hailey, Idaho land district. | | 

The record shows that on January 19, 1886, Elizabeth A. Jobuson 
= made desert land entry for the above described land, together with the 
 W.4NE. £ and E. 4 of NW. 4 of See, 1, T. 20. N, , R. 23 E., same land 


‘daiiniee On March 25, 1889, the plaintiff filed an affidavit of contest 


against said entry, and notice being served upon defendant, a hearing — 


ts was duly , had, and ee the record and evidence before them, the local 
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officers found in favor of the plaintiff, and recommended the cancella- 
tion of the entry, from which action defendant appealed, and on Sep- 
tember 29, 1891, you passed upon the case, and sustained their judgment. 
Thereupon the defendant filed.a motion for a review of the case, and | 
sundry affidavits and the decree of the district court of Lemhi county, 
Idaho, were presented in support of the motion and on March 25, 1892, 
you again considered the case, upon review, and found ‘the facts to be 
that the land had been reclaimed, and that the entrywoman had suffi- 
cient water upon the land to thoroughly irrigate the same, but that she - 
had failed to make proof within three years, and.that the adverse claim 
of South, the contestant, for the tracts for which he applied to make. 
homestead entry, would prevent her from submitting her case to the 
board of equitable adjudication, aud you so modified the former decision. 
as to cancel that portion of the entry applied for by South, and referred, . 
the final proof as to the balance of the entry, with certain papers, to 
the board of equitable eae for its consideration, from which 
decision the entryman appealed. . 

‘The affidavit states: “That J ohnson has not reclaimed the land, as 
required by law, and made proof of the ENS, and this thesaid contest- 
ant is ready to prove,” ete. 

This case is somewhat similat to that of Meads vo. Geiger (16 L. D., 
366), in which it was found that Geiger had from the first been untiring: 
in his efforts to effect reclamation, but owing to a mistake of his engi-. 
-neer, the water in his ditch came only. within half a mile of the land at 
the: end of three years, and while he was laboring to overcome. this con-. | 
dition, a contest was initiated. It was said: : 


Tt will be observed at the outset that the statute makes no specific provision for 
forfeiting the rights of the entrynian in the event that reclamation is not effected, 
nor final proof submitted within the period designated. 


The case was distinguished from that of Lee v. Alderson (11 L. D., : 
58), in which ease the entryman had not shown good faith nor “ail 
gence. | 
Tu the case at bar, after making the entry, to wit, on June 1 1886, a 
“notice” of a water claim for 1000 inches of water from Pratt creek, 
for irrigating purposes, was duly filed for record in the recorder’s office 
of Lemhi County, Idaho, by I. 8. Johnson, Elizabeth A. Johnson and 
John M. South, that they caused to be cut a ditch from said Pratt 
creek, which said ditch entered séction 6 of T. 20 N., RB. 24 H., near the 
north-east corner and runs in a south-west direction across the SW. 4 
of NW. 4 of said section, and turning west, it ran entirely across the 
S. $ of the N. 4 of section 1 of T. 20 R. 23 E.; that at a point in the NE. 
4 1 of the NW. 4 of section 6, T.20 BR. 24, a lateral was cut carrying water: 
north-west to about the ochine of the N W. tof NW. 4 of section 6 of Ty 
20 Rt, 24 E., then turning west it ran across the N. 4 of NH. 4 of section — 
1, T. 20 RB. 33 and to about the centre of the NE. 4 of NW. 4 + of said sec-: 
| tion 1, where it turned north and passed out of the section. Mrs. John- 
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~ gon had caused to be cleared and cultivated to wheat, oats, clover and 4 


Nee timothy about eighty acres of said Jand, and had water for irrigation : 


~ purposes upon each subdivision of the entry. | 
It appears that I. 8. Johnson sold his one-third interest in aid ditch = 


and water right to one, William I. Wilson, on February 25, 1888, and : 


made a quit claim deed therefor on that day... Wilson thus beens a: 


i ‘tenant in common with Mrs. Johnson, defendant, and with South. 


This deed recites the fact that this undivded one-third interest is in ‘ | 
“that certain water right to one thousand inches of water taken out of | 


Pratt creek, and which right was claimed or taken by Isaac 8. John- 


‘son, Elizabeth A. Johnson and John M. South.” Italso transfers “the 
“undivided one- third of a ditch now made and constructed and used in 
~ connection with said water right for the purpose of conveying the water 
so claimed to the lands of said locators,” ete. 

It appears that said South and Wilson cut off the water from the 
lateral ditch of Mrs. Johnson, and deprived her Jand of water, and she 
was compelled to bring an agtion in the territorial court to maintain 
her rights, and while the land was so deprived of water, by the wrong- 
fal act of her co- tenants, as was determined by the district court of 
‘Lemhi county, Idaho, the plaintiff herein brought this ac¢tion, and 
asked to have her entry canceled. And while the suit was so pending, 
and before her right to one-third of the water in the ditch had been 
decreed to her, as was afterwards done, the local officers decided this 
case against her, and you; we said decision, held a oy for 
cancellation. | 7 

The testimony shows that the affidavit j is not inte; as it stands, nor 
is the main branch of it true, for she has substantially complied with 
the law in the matter of reclaiming the land. The contestant, in his 
testimony, says the claimant, Mrs. Johnson, does not own any water 
— right or right in the ditch, but she and her husband both say that she 
owns one-third interest, and the court so found and so decreed, show- 
ing that South and Wilson were denying the rights of their co-tenant 
when they cut off the water, thus the real ground of his coe was 
_ founded on his own wrong. | : 

_ . Testimony was taken showing that the Stora had not er ected 
_ buildings and fences on the land. The law does not require such im- 
provements; she has conducted water upon each “forty-acre tract”, 


-. and has cleared a large part of the land of. sage brash, 2 and broken and 


cultivated portions of six of the subdivisions. | | 
- JTtis quite apparent that the contestant has very malicious feelin gS 
_. toward the husband of the entrywoman; he says he would not con- 


sider itany more harm to kill him than it would be to kill arattlesnake, 


and acting in this kind of spirit, he cut off the water from the entry- 


Ba  woman’s ditch, and then sweats she has no water to irrigate the land, 


and having compelled her to go into court to maintain her rights, be 
_» seeks to have her entry canceled before she can obtain the relief she | 


= asked, 
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The sven —General Circular, 1889, page 38 —say, 


In a number of cases persons who have initiated titles to public lands under the | 


desert land act of March 3, 1887, have allowed the limitation provided by statute, to | 


expire without making final proof of reclamation of the land, and final payment 


In all such cases as now exist, or may hereafter exist, the register or 


receiver will notify the parties of their non-compliance with the law, and ninety 
days from date of service of notice will be allowed to each of them to show cause — 
why their claims should not be declared forfeited, and their entries canceled. | 

In the case at bar no notice was given the eutrywoman, but in April, - 
1889, she gave notice by publication, and made final proof and tendered 
payment of the balance of the purchase money. The proof was rejected | 
because the contest was pending. If it be claimed that the notice of 
contest took the place of the notice required by the regulations, it is. 
shown that she has responded as required, 7 

She has filed affidavits, and shown by testimony taken at the tients 
that she had lost the receiver’s receipt at the time her house burned, 
and she claims that she did not know that the three years expired in 
January. She shows that she was taken sick early in January, and 
was not able to attend to anything until in March. You say her sick- 
ness might have furnished an excuse for the neglect to make proof, but 
that it cannot be considered in the face of an adverse claim. In Law- 
rence v. Phillips (6 L. D., 140) Miss Phillips had made homestead entry 
aud substantially complied with the law during five years, but before 
making proof she was married and went to live with her husband. 
Lawrence filed affidavit of contest, alleging abandonment, etc. It 
was held that, having complied with the law for five years she could 
make proof notwithstanding her marriage aud living away from. the 
land. The contest was dismissed, and the entrywoman allowed to 
make proof. 

In the case at bar the entry woman had substantially complied with 
the law prior to the expiration of the three years, and had water on 
the land, and on each subdivision thereof, except when, by the unlaw- 
ful act of the plaintiff, it was cut off, and it will not do for the plaintiff 
to testify that she did not own any water right, for the decree of the 
court gives her & title to a one-third interest therein, and in the ditch, _ 
anc the testimony of expert witnesses shows that this supply is ample | 
to irrigate the three hundred and twenty acres. | 

The allegation of the contest affidavit has not been proven, and the 
contest is dismissed. Her entry segregates the land, and the appli- 
cation to homestead a part of it will be rejected. This leaves the mat- . 
ter of proof between the entrywoman and the government. Her proof 
.. will be returned and approved, as it is amply sufficient. The money 
will be accepted, and the final proof, with the papers relating to her — 
delay, and the copy of the decree of the court, will be submitted to the | 
board of equitable adjudication for consideration. Your decision is 
modified accordingly. ae 
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STATE OF aaa ET AL. : HERBERY. 
| Motion for review of depanididntal decision of December 3, 1893, 1 
‘L, D., O19, denied by eee Smith, J uly 7 , 1893. | 


RAILROAD GRANT—SETTLEMENT CLAIM. 


‘Fhe possession and oceupancy of a tract by a qualified settler except the land cov- 
ered thereby from the operation of this grant on the definite location of the 
road; and the subsequent failure of the claim ultimately asserted by such set- 
tler bares the land open to the first legal app oan 


NorruEry PACIFIC R. R, Co, v, Kr ANICH ET AL, 


| Secretary Smith to the Commissioner of the General Land once, J uly A 
| 1898. 


ak have considered the case of the Northern Pacific Railroad Com- 


pany v. Ernest Kranich and William Hogan, on. appeal by said com- 


pany, and by said Kranich, from your decision of February 1, 1892, 


involving the SE. 4 of the NH. fof See. 28,7. 102 Ny R. 4 W., in the . 


Helena land district, Montana. 
Said land lies within the primary or forty mile fits of the ee to. 
the Northern Pacific Railroad Company made e byt the act or J uly 2, 


1864 (13 Stat., 365). 


By the third section of said act there was granted to. said company 


every alternate section of public land, not mineral, designated by odd numbers, to 
ithe ¢ amount of twenty alternate sections per mile, on each side of said railroad line, 
=~ «. +. « whenever on the line thereof, the United States have full title, not 


reserved, sold, granted or other wise appropriated, ‘and free from pre-emption, or 
other claims or rights, at the time the line of said road is definitely fixed, and a plat. 


thereof filed in the office of the commissioner of the general land office. 

The line of road opposite the land in dispute was definitely located 
July 6, 1882. Ernest Kranich filed his declaratory statement (No. 
7189) for the land July 24, 1885, alleging settlement thereon in April, 
1879. 

On April 14, 1886, William Hogan filed declaratory statement (No. 
4659) for the land, alleging settlement the same date. 

On April 6, 1886, Kranich gave notice of his intention to make final 
proof on May 14, 1886, at which time Hogan appeared and contested the 
claim of Kranich. | | : 

The case was tried and determined before the local officers, and came 
ain regular course to this Department, and was decided April 22, 1891 — 

(12 L. D., 384), 7 . 

A hearing was directed to be padoneds to aie Kr anich to show that 


he was in the actual possession and occupancy of the land atthe date 


__ of definite location of the road,” and you were directed, after an exam- 
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ination of the evidence, to pass upon the conflicting claims of the sev-_ 
eral parties “so that all matters in ou may be determined by one 
judgment.” ; 

Under these instructions a hearing was had at the local office J une 


| 23, 1891, when all parties appeared and testimony was submitted. she 


JS ue: 1891, the local officers found that on ~ 


July 6, 1882, Ernest Kranich, a qualified pre-emption or homestead claimant, was 
in possession of, occupying and cultivating the ground in controversy, though not 
residing thereon, with an intent to afterwards acquire title thereto under the settle-. 
ment laws ofthe U. S., which intent he did, and is attempting to execute....... 
Occupancy, possession, and cultivation on the date when the right of the road would 
otherwise attach, by one qualified to make entry under the settlement laws, coupled 


with an intent thereto, even though such person did not reside on the land is suffi- | 


cient to except the land from the operation of the grant. Northern Pac. Ry. Co. v. 
Sales (11 L. D., 583), 


On appeal, by letter of February 1, 1892, you rejected the application 
of Kranich to make final proof, becadce he had in October, 1885, removed 
from land of his own to reside on the land in question, which disquali- © 


fied him as a pre-emptor under section 2260 of the Revised Statutes, 


although you affirmed the decision of the local officers that on July 6, 
1882, he had such a claim to the land by settlement, possession and 
improvement, as excepted it from the operation of. the grant to said 
railroad company. You therefore directed that Hogan should be per- 
mitted to. perfect his claim to the land. | 


The first questiou presented by this record is whether or not Kranich 
had on July 6, 1882, such a ‘‘ claim” to the land in dispute by possession © 
and occupancy, aS excepted it from the operation of the grant to said 
company, within the meaning of the third section of the eranuns: act, 


above cited. 


It appears from the evidence that ienaniah had declared his intention 
to become a citizen in 1876, and becaine a full citizen in 1886. It fur- 


ther appears that he was qualified and had the right “to assert a 


claim” to the land in question on July 6, 1882, and that he did then — 
assert a claim to said land by possession aid occupation thereof, as 


‘found by the local officers and by yourself. It appears that he had 
- never exhausted his rights under the homestead or pre-emption laws. | 


His case comes therefore within the rulings of this Department, in 
Northern Pacific BR. R. Co. v. Potter (11 hh, D., 531) and Northern Pa- 
cific RK. R. Co. v. Sales (Idem, 583), : 

It follows that Kranich’s “claim” had the effect oe this land 
from the operation of the grant to said company ou Jwy 6, 1882.. K, 
P. Ry. Co. v. Dunmeyer (113 U. §8., 629); Northern Pacific R. R. Co. 2. 
Patterson (16 L. D., 348). 

It appears further from the evidence that in October, 1885, he r emoved 
from land of his own to reside upon the land in question, which dis-. 
qualified him then and there from acquiring “any right of pre- a on” 


to said land under section 2260 of the Revised Statutes. 
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The land therefore became subject to settlement afd entry by the 

first legal applicant thereafter. Inasmuch as William Hogan made > 

pre- -emption filing on April 14, 1886, he may be permitted, if duly 

qualified, upon showing complianee with the ane to perfect his Claim | 
therefor. | 

Your judgment is affirmed. 


You have also transmitted the papers in the appeal of Everett E. 


Slocum from the decision of the local officers rejecting his application 
to make homestead entry of said tract, tendered August 16, 1892; 3 also 
his application to contest the right of aad Hog an to said nas 
Inasmuch as you have not passed upon the questions involved in | 
said appeal, the papers relating thereto are herewith returned for your | 
action thereon. | 7 | 


PRIVATE CLAIM-SURVEY—PATENT. 
ANTOINE MARECHAL. 


The Department i is without jurisdiction to order a surv ey of a private claim where . 
the land involved is embraced in a Beer outstanding ‘patent issued on the claim 
of another. | | | 


Secretary Smith to the Commissioner of the General Land Ofte, J ul y 7 
+ | 1693. 


“With your letter of March 19, 1892, y you transmit ‘ine ston in the 
appeal of the representatives of Antoine Marechal from your decision 
of September 4,.1890, rejecting their application for the survey of lands 


- in the city of St, Tous, Missouri, which they allege were confirmed to 


Antoine Marechal’s eal representatives in 1825, by Recorder Hunt, 
under the acts of Congress of June 13, 1812 (2 Stat., pace and. May 
26, 1824. (4 Stat., 65). | 
The location of the land. ‘aninied to have been. confirmed as spore 7 
stated is described as a tract containing one arpen front by for ty arpens — 
in depth, situated in the Cul de Sac of the.Grand Prairie of the city of 
St. Louis, Missouri, and bounded, north by the field lot claimed by 
Jacques Marechal’s legal representatives, south by a lot not possessed — 
at that time, east by vacant land, and west by the claim of Gratiot. 
You declined to survey any lands at the point. peneraiee by aoD 


.  cants, for the reasons: 


1st. Because I am unable by the evidence to locate the land whiely dt ie alleged 
_ that Jacques Marechal occupied, there being no land immediately upon the north of 


where its location is now claimed which was held or cultivated by Calve. 


24. Because all the title which the government had to lands within survey 2498, 
go far as said lands were public lands, was granted to Mary Mckee by patent: in 1862, | 

3d, Because this office has no jurisdiction in the premises, either to survey or oth- - 
‘erwise adjudicate eens of title or location of my, lands eran within said sur- 
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vey 2 2498, having been fully deprived thereof, by the act of 1874, if the same had nob 
been exhaqeted by the issuance of said patent to Mary McRee in 1862. 

4th. Because the parties now applying for a survey have slept too long on their _ 
rights, without protesting or objecting to the survey and a ti of the lands in 
_ question by the government to other parties. 


Conceding that the land designated in the confirmation to Antoine 
Marechal’s representatives is capable of being located, I can not see by 
_ what authority the government can make an official survey of the. 
alleged claim, for the reason that the claim as located by the applicants 
is covered by the official survey of the New Madrid location, made in 
1818, in the name of James Y. O’Carroll, and for which patertt was 
issued by the United States under date of June 10, 1862, to Mary McRee, | 
as assignee of James Y. O’Carroll. | 

It can not be successfully contended that the government has not 
passed by the patent all title that 1t had to the land in controversy, and 
that so long as that patent remains outstanding, there is no authority — 
in the government to dispose of the land covered by said patent. The 
applicants, however, ask that the claim may be located and established 
by the government survey, so that they may have the necessary status — 
to entitle them to adjudicate their rights in the courts. When the gov- 
ernment made the official survey of the New Madrid location in the 
name of James Y. O’Carroll, and issued patent therefor to his assignees, 
it was an adjudication that the land covered thereby was a part of the 
public domain. Having no jurisdiction over the land for any purpose, 
J can see no authority to make an official survey of any part thereof, 
and I therefore affirm your decision rejecting the application. 


RAILROAD GRANT—SCHOOL INDEMN ITY SELECTION. 
UNION PACIFIC Ry. Co. v. UnitEep STATES. 


A school indemnity selection, made prior to oe authority ficient does not 
reserve the land so selected from the. POpPrau oe oF a railroad grant on definite 
location of the road. 
The case of Fitch v. Sioux City and Pacific R. R. Co. overruled, 


Secretarg y Smith to the Commissioner of the General Land Office, July y 5 
a S93. 


I have eousidensa the case of The Union Pacific By. Co. v. The 
United States, on appeal by the former, from your decision of March 
12, 1892, rejecting its application for patent for, and cancelling its 
Re selection ” of the SEH. 4 of the SE. 4, Sec. 3, T. 12 N., R, 11 E., Ne- 
ligh, Nebraska, land district. _ 

It appears of record that this land is within the limits of the grant, 
_ by act of July 2, 1864, (13 Stat., 356) for the Union Pacific Railway | 
Company: that its right attached, if at all, on filing map of definite 
location October 24, 1864, 
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This tract ¥ was listed June 12, 1881, per list No. 4, but was oid 
from the patent issued to the company June 15, 1882, which included. — 
other tracts embraced in said list. It further appears that the territo- | 


- rial officers selected for school purposes a tract of land embracing this 
In controversy, in lieu of a deficiency in sections 16 and 36 of T. 12 N,, 


R. 11 E., and 16 and 36,T.17N., R.12 BE. This selection was made 


a J uly 1, 1858, and was eaneatied J uly 2 2,1880. You say: 


The facts in this case appear to be identical with those of the case of Wim. R. Fitch | 
v. Sioux City and Pacific R. R., decided by the Department March 21, 1891, (not re-' 
ported) wherein it.was held, on the authority of the cases therein cited, that the 
school indemnity selection, subsisting at the date said grant attached, excayree the 
tract in question from the operation of the same. : | 

_ You rejected the application for patent, and canceled the a ‘selection, ue 
from which action the company appealed. 

In the case at bar there is no adverseclaimant. The ea ti the 
territorial officers having been canceled, and no appeal having been. 
- taken, so far as appears, any claim it may have had is, as to it, closed. 

Tn the Fitch case cited: (L. and R. Press Copy 216, p. 184) it was said. 
that: : | | — 

“it appears from the records of your office that on July 3, 1857, one, Duncan Me- | 
Lachilen filed a declaratory statement for the entire SW. 4 of said section 29, alleging. 
settlement June 3, 1857. This filing is still intact on fie records. As thisfling was 
subsisting and Pane facie valid at the date the company’s rights attached, it served 


to except the W. 4 of said SW. £ from the operation of the grant to the railroad | 
company. a . | | 


It is well. settled that a prima facie valid filing, or entry of record ab | 
the time a grant becomes operative, excepts the tract so filed upon or . 
- entered, from the operation of the grant, but such is not the ne of 

facts in the case at bar. | 

It is true, in the Fitch case your office held that the tract was ex- 
cepted by the school selection which was made July 1, 1858, but it 


appears that the departmental decision was on the other Sind which _ 


was tenable. : 

It is also true that in the latter part of the jedi decision it 
was said that the school selection excepted it from the grant, and sev- 
eral cases are cited in support of the decision.. I have examined them 
carefully, and do not find either of them in support of the latter braneh 
of the decision. In Call v. Southern Pacific R. R. Co. (11 L. D., 49), 
the selection was made in 1870, under the act of February 26, 1859, (11 
— Stat., 385). In Southern Pacific R. R. Co. v. State of California 4 1s: 
» DD 57 9), 1t is stated that the tract was in a prima facie valid selection. » 
This pre-supposes that it was made when the law authorized it, although. 
the date is not given, and seems to have been considered of no import- 
ance in that case. In the case of Southern Pacific R. RB. Co. v. State 
of California (3 L. D., 88), the selection was made in 1867, and therefore ~ 
authorized. In case of the Northern Pacific R. R. Co. v. Bowman (7 

LL. D., 238), it was found that the tract was occupied, and was being 
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cultivated and improved by a joalined entryman at the time the orant 
took effect, and it was held that such settlement, occupancy, cultiva- 
tion and improvement excepted the tract: from the grant. 

In Southern Pacific RB. BR. Co. v. Bryant (on review) (3° L. D. , 501), 
the tract was selected in lieu of school lands lost in place, in 1879, SO 
it may be safely said that neither of the authorities cited tends in the 
least to support the second. branch of the decision in the Fitch case, 
nor your decision in the case at bar. | ; 

There never was but one attempted selection of this land in contro- 
versy, that was at a time when there was no authority of law for any 
selection. 

The 16th section of the act of Cougress, organizing the Territory of 
Nebr aska, (approved May 30, 1854, 10 Stat., 277) reserved from sale 
‘sections sixteen and thirty-six, in each fo@nehip for school purposes, - 
- but it made no provision for the selection of land in lieu of any such © 
sections being wanting in fractional townships, or being pre-empted, 
or in any way disposed of. To meet this, and make good the school 
lands to the several townships, the act of February 26, 1859, (11 Stat., 
385) was passed, authorizing, generally, State and Territorial Seon. 
ties to select other lands, where section sixteen or thirty-six has been | 
pre-empted, or is wanting in fractional townships, or from any natural 
cause. 

Prior to this act there was no authority for any solestioil: ae ae 
Territorial or State officers’ selection was as invalid and void as would 
- have been a list of lands made by any other person having no authority. | 

In Hahn v. Union Pacific R. R. Co. (Copps Public Land Laws, Vol. 
2, 961) the case arose in Nebraska. The State selected a tract of land 
on July 1, 1858, as indemnity for a deficiency in the lands reserved for 
school purposes. Secretary Schurz said, if this selection was valid it 
excepted the tract from the operation of the grant, by reason of sub- 
sisting thereon at the date of the grant, and after fully considering the 


case, he held that the act of May 20, 1826, (4 Stat., 179) “Conferred _ 


upon the Territory neither authority to make such sélection nor right, . 
to indemnity for such deficiency.” He says that if the Territory or 
State, after its admission into tae 0 nion, had ratified, the selection, it. 

“might have been held. valid from and adter the act: of 1859; this was not — 
done, anc he concludes: , 4 

The selection of 1858 cannot, therefore, be held as valid, and it did notreserve the | 
tract so-as to take it out of the operation of the grant to said company. 

Un July 2,1880, Acting Commissioner Holcomb, in pursuance of this 
decision of June 25, 1880, wrote to the register and receiver at Norfolk, 
Nebraska, land office, dir ected the cancellation of certain selections, 
and stated that the lands inured to the company, and directed that | 

Davis, land commissioner of the company, be notified. 
I find no decision reversing or modifying that. cited above, and 
believe that it-was founded on correct principles. The unauthorized 
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selection: was invalid, not ‘voidable, but absolutely void ab. initio, and , 
could not except the land from the grant. | | 

Your decision is ‘therefore: reversed, and in so far as s the decision i in 
Sioux City and Pacific BR. RB. Co. 2. Win. R. Fitch, are, is in conflict 
with the decision, the same is overruled. 

As. there is no adverse claim to the land, the claim of the State 
having been cancelled in 1880, patent will i issue in accordance with the 
_ law and regulations in such Cases made and provided. a 


OKLAHOMA LANDS—-SECOND HOMESTEAD. 


JAMES M. OLARK, 


The provisions in section 7, act of February 13, 1891, allowing : an. entry of lands 7 : 
ceded by the Sac and Fox Nation and Iowa tribe of Indians, to be made by. per- 


sons who had previously commuted a homestead entry, apply only to entries — 
perfected under section 2301 R. &., and have no reference to entries commuted 
under the special pe ovisions of secliéa 21, act of May 2, 1890. - ye 


| First Assistant Secretary y Sims to the Commissioner of the Ceres Land ~ 
Office, Tuly 7 1893. | 


I have considered the appeal of James M. Olark involving igs appli- 
cation to enter the NW. fof See, 24, T. 17 N., R.5 &., Guthrie land 
district, Oklahoma. | 

It. appears from the record i in this | case that Clark made a ion 
entry for the SW. 4 of section 17, T.17 N., R. 2. W., August 6, 1889, 
and perfected the Bie Scntomber 10, 1890, = Hanchase under eon : 


21, act of May 2, 1890 (26 Stat., 81-91). On October 2, 1891, Clark filed i. 


_in ‘the local office application to make another homestead entry for the 
tract first above described under the act of February 13, 1891.(26 Stat., 
749-759), which. was rejected by the local officers, practically on: the 
ground that the applicant. had exhausted bis right and was not entitled 
‘to make a second entry, whereupon he appealed and under date of June 
22, 1892, you sustained the action of the register and receiver, and 
Clark again appealed. Section 21, act of May 2, 1890, supra, pr svidies | 
that any person who is entitled to males a homestead anery in the Ter- 


-ritory of Oklahoma, and who has complied with all the laws relating to — - 


such homestead settlement, may receive a patent for the land so entered 
at the expiration of twelve months from date of locating upon said 


~ homestead upon payment to the United States of $1.25 per acre forthe © : 


land embraced i in such homestead. 


Section 7, act of February 15, 1891, supra, upon. which Clark relies - 


as anthor ity for allowing him to male another entry, provides, in | 
relation to the lands ceded by the Sac and Fox Nation and lowa tribe 
of Indians, 3 : : 3 


that they shall be disposed of to actual settlers only under. the provisions of the | 
homestead laws, except section. 2301, which shall not apply: Pr ovided, BOM EVE | 
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That each settler, under and in accordance with the provisions of the homestead laws, | 
shall before receiving a patent for his homestead, pay to the United States for the 
land so taken by him, in addition to the fees provided by law, the sum of $1.25 for 
each acre thereof -,. . . and any person otherwise qualified who has attempted 
to but for any cause failed to secure title in fee to a homestead under existing law, 
or who mace entry under whatis known as:the commuted provision of the home-- 
stead law, shall be qualified to make a homestead entry upon any of said lands, | 


Section 2301 Revised Statutes, provides: Thatif a homestead settler 
does not wish from any cause to remain five years on his homestead 
entry he may pay for it at the legal price per acre. Such commuta- 
tion payment takes the place of the residence and cultivation of the 
land that would otherwise be required of the settler. In cases under 
said act of May 2, 1890, however, the conditions and requirements are 
different; the settler being required to make proof of residence and 
cultivation of the tract for one year and to make payment of a sum per’ 
acre, equal to the amount paid for the relinquishment of the Indian 
title but in no case shall such payment be less than $1.25 per acre. 

Under this last mentioned act, Clark perfected his former entry 

which can not be considered a commutation similar to that prescribed 
under section 2301 Revised Statutes, and therefore covered by the pro- 
vision in the act of 1891, allowing a second entry. 

~The clause in said act of 1891, allowing an-entry of those lands to be 
made by any person who had formerly commuted an entry, is held to 
relate entirely to entries perfected under section 2301 Revised Statutes, 
as above quoted and can have no refereuce whatever to entries per- 
fected under the special provisions of said act of 1890. 

Your decision is accordingly affirmed. — 

It appears that since the appeal of Clark was filed in this Depart- 
iment, one Riley A. Grindstatff applied to enter the tract in dispute, but 
the local officers, on account of the pending appeal of Clark, rejécted | 
the. application, whereanen the applicant appealed, and you trans- 
mitted the same to this Department without action. The case of Clark 
having been disposed of, the appeal of Grindstaff, as also the motion of — 
Clark to dismiss Grindstafi’s appeal from the local officers, are returned 
for appropriate action and the papers in the Clark case transmitted 
with your letter dated October 3, 1892, are also herewith returned. 
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 TRANSFEREE-CONFIRMATION—SECTION 7, ACT OF MARCH 8, 1891. 
RADABAUGH v, Horton. 


When the attention of the Department is called to the fact that the interest of a 
mortgagee is involved in a pending contest, notice should be given said mort- 
-gagee of the departmental decision therein, and, in the absence of such notice, 

an order of cancellation does not defeat the right of the mortgagee to be heard. 


The Department is without jurisdiction to try and determine a contest. initiated 
after a tr ansfer of the land, in the case of an entry that is within the confirma- 
Soe provisions of section 7, act of Mar ch 3, 1891. | 


Secretar y Simith to the ee of the General Land | Office, ar re 
| 1693. 


In the consideration of the motion for review of aan entitled 
cause, filed by counsel for W. M. Shaver, receiver, etc., and Sarah A. 


Hawards, mortgagees, I find the following facts: 


On October 5, 1878, Raughley ee made timber-culture snes of 


the W.4 of NW. 4 4, Seo. 30, T. 22 S., RB. 2 E., Wichita, Kansas, land 


district, “aid on October 16, 1886, he offered Anal proof, and final cer- 
tificate iasned the same day. On June 13, 1887, Carlton C. Radabaugh 
filed an affidavit of contest alleging non compliance: with the law in the: 

production of the required number of trees, A hearing was ordered, at 
which both parties appeared and on November 30, 1887, the local 
- officers held that the entry should be canceled. On appeal you affirmed 
their decision September 27,1889. The defendan t ag gain appealed and. 
by departmental decision of June il, 1891 Soa eported), your decision 
was affirmed. | ms | 
On October 5, 1892, W. M. Siiver: sebeiver of the International Bank 
of Newton, Kansas, and Sarah A. Edwards, filed a motion for review. 

This motion is “supported by their affidavits showing that Raughley 
Horton on June 1, 1887, and after final entry of said tract, made, exe- 
cuted and delivered to said International Bank two mortgages on said. 
land to secure the payment of two promissory notes, one of $1200, 

and the other for $60; that on June 14, following, the $1200 note and 
mortgage were transferred to said Sarah A. Edwards who still owns 

the same, and that the $60 note and mortgage is in the possession of 
said receiver as part of the assets of said bank; that said notes are 

unpaid and the mortgages have not been released. Certified copies of 
the mortgages are filed with the motion by which it is shown that they 


7 were executed J une 9, 1887, and filed for record June 10, following. 


Tt is stated in the monor that ‘the attention of the land depart: 
ment” was brought to the fact that the said International bank bad 
-an interest in the subject matter of the controversy, and 


Your petitioners further show that afterward on, to wit, J une 11, 1891, without 
. bringing the said mortgagee, whose interest was thus spread upon the record, before 
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you, and affording him an opportunity to be heard in behalf of his said interest, and 
without any notice whatever to such party in interest, of any of the proceedings in 
the cause, you rendered a tinai decisionin the premises, sustaining the Commissioner 
of the General Land Office, and directing the cancellation of the said entry. 

That the mortgagee, the International Bank of Newton, Kansas, was never pomied 
of such departmental decision. . 

That on September 9, 1891, the said entry was canceled. 

That notice of the cancellation was never served upon the International Bank of 
Newton, Kansas. 

‘That your petitioner, the receiver of tiie said bank, did aoe learn of the depart- - 
mental decision until after the cancellation as aforesaid, and long after the time 
limited for filing a motion for review had expired. 


Errors in said departmental decision are assigned as follows: 


1. Error was committed in taking any action in case, adverse to the entr y, after 
the interest of the mortg agee was spreacl yon the repre, in the. Bibseuce of notice 
to oe interested party. ; 

. Error was committed in reudering a final decision and closing case without . 
es to the mortgagee, whose interest was disclosed upon the record. 

3. Error was coinmitted in the failure to serve the International Bank of Newton, 
Kansas, with notice of the final decision cancelling the entry when the fact of the 
mortgage interest of said bank was a part of the record in the case. 

4, Error was. committed in the failure to serve the mortgagee with notice ‘of the 
cancellation of the entry, when the fies of such mortg ace. mmgerest was 4 part of the 
record ; in the case. . 

. Error was cominitted in rendering a final decision in the cause without regard 
is oe fact that the record presented : a case which prima facie fell withi in the provi- 
sions of section seven of the act of March 3, 1891. 

G. Error was committed i in not suspending | final action in the case and directing 
that an opportunity be given the mortgagee, to show himself entitled to have the 
entry confirmed under the provisions of section seven of the act of March 3, 1891. 


Counsel for Radabaugh has filed a motion to ene the motion for 
review on the grounds. 


. That said W. M. Shaver and Sarah A. Kdwards are a ote or jointly iu- 
oe in the notes and mortgages they claim to hold, neither have uaey any, inter- : 


est in.common in the result of their said application and motion. 


2, A trausferee who fails to file with the local office a statement of his interest in 
the land is not entitled to plead want of notice : 

3, A purchaser after entry and before patent tales ouie an gegen is ears " ed 
_ with notice of all defects in the title ae ae 


It is important to bear in mind the prominent dates detailed above, 
that is, that final entry of the land was made October. 16, 1886; the 
mortgage was recorded June 10, 1887; and the contest was filed J une 
13, 1887. Jt is not shown by the Poeord that the mortgagee had any 
notice of any of the proceedings under the contest. In fact the record 
does not disclose that the existence of the mortgagees was known to 
either the land officers or yourself. After Horton, however, had taken 
his appeal from your decision to this department, the attorney for con- 


- testant, filed here a motion to dismiss the said appeal for the reason 


‘that the said defendant had no right to or interest in and to the — 
Jands and appurtenances involved in this suit,” and in support of the — 
motion filed a certified copy of a warrenty deed from Horton and wife 

~  1600—VvoL Li | 
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: - 7 | | to one Giorsetand, for the land, excented on October 19, 1888, on said a 
deed is the following recital: | 


This. conv eyance 1s mate siibject 40. ie niortgages eouaai by parties of the first 


“part to the International bank..of } Newton, Kansas, dated. June. Ist, 1886 (1887) Pex 
 yecorded in office of the register of deeds of Harvey. county, Kansas, in book 10, of: 
- - mortgages at page 240, and book 7 of mortgage es at page 482, ‘in the. amounts of $1200, Be 
es | and $60, with accrued and accruing interest, 


‘And the grantors warrant the title | “a boca dander’ said mortgages | 


, ‘ above described to which this conveyance, is made subject. a 


Itis insisted by counsel. that profert, of this deed thus made was suffi- 


cient in itself to cause the Department to serve notice ou the mortga- | 

gee of its action in cancelling Horton’s entry thereby permitting Tb tO. ee 2 ax 
show its right to ask for a confirmation of the. same under the. act of an 

: March 3, 1891 (26 Stat., 1095). —— 


JT am disposed to ‘ine that. ‘this aoatieit of counsel Is ‘cortedt, and 


that the ‘Department when its attention was called to the fact of the. ©. 
existence. of the mortgage should have. directed notice to be given to- 
eed, the mortg gagee, of its decision. In. ne. case of United States v New- 
man etal. (15 L. D., , 1224), it was said: es 


oA transferee, wae his. interest i: is: made lenownt has always aan allowed to show 


| E that the entryman has complied with the law, and in a case like this, I think that .. 
the mortgagee may pr operly be deemed the party i in interest and should be siren all ase 
3 he rig hts of a transferee. = a? - ee 


In that case the attention of yourself and. hie ioeal officers had been 
sailed: to the interest. of the. cransferee simply by the introduction i 1m. 


evidence of abstracts of title to the land. It was further held that not = 
- having received notice of any of the proceedings or the judgments pro; 
a nounced it can not be held. bound by the judg ment canceling these — 
entries” and the judgment canceling the same did not dispose of the 
company’s rights.” In view of the facts therefore, Iam disposed to 
as believe that this. motion should be. considered as having been oe 


ee . within time. 


I am also eae with the fact that it: was error ro cancel the en- 


| try of Horton until an opportunity was given the mortagees to show 
their interest in the land. As the record stood when under considera-_ 
tion in this: Department, it was insufficent. to. order a confir mation. me cet oe 
under the act of March 3, 1891, but sufficient was:shown to reqnite a =~ 
further investigation ‘as to the transfer. | ‘Section tof said act provides 2 
4 among other things, = . rh a, see 


And all entries made wuder the pre- eaten homestead: acai land or ‘timber- ane 
ture law, in which final proof and payment may have been made and certificates i ig- 
‘sued: and to which there are no adverse claims originating prior-to final entry anid 7224: 
a. which have been sold or incumbered prior to the first day of March, eighteenhundred 

and eighty-eig ht, and after final entry, to bona fide purchasers, or. incumbrances for 
-a valuable consideration, shall} unless upon, an. investigation by a government agent, 0 
fraud ou the part of the ‘purchaser has been found, be confirmed and patented upon ae 
= prescunamen of satisfactory Proof t to. the land department us such sale 0 or incumbr ance. 
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Under this law I take it that where there has been. a compliance with _ 
it, the Department has no jurisdiction to try and determine a contest 
initiated after the transfer of the land. Congress, by this act,.con- 
firmed those entries that came within its provisions, and all we can do 
in a given case, 1s to determine whether or not the entry under con- 
‘sideration falls within the purview of the statute. It matters not 
-whether our attention is called to the matter by counsel, if there is 
sufficient in the record to charge us with notice that the entry is one 
that should be confirmed, it should be done. Nawrath v. Lyons et al. 
(16 L. D., 46). 
| Sufficient evidence is now before me, on this motion for review, to 
satisfy me that the entry of Horton. should be confirmed, The land 
was encumbered prior to March 1, 1888, and before the contest was 
initiated and the mortgages remain unsatisfied; there were no adverse 
claims which originated prior to final entry; it is alleged that the 
encumbrance is bona fide and no fraud has been found | by a govern- 
‘ment agent. 

The fact that the pita did not ‘fully comply with -the law in the 
plantig of trees will not defeat the confirmation of his entry, where it. 
is shown that there is a bone fide encumbrance. (Wonder ». Brun, 15 
Li. D., 507). 

For the reasons given, I am of the opinion that the motion to dis- 
miss filed by counsel for the contestant should be denied, and the 


- _ motion for review should prevail; that the said depar paca decision — 


‘of June 11, 1891, ordering the cancellation of Horton’s entry, should 


be feyoked. the said entry should be reinstated, and, if any subse- 


quent entry has been made of the tract in controversy, the entryman 
should be notified and given an opportunity to show cause why his 
entry should not be canceled. 


OKLAHOMA LANDS~—~SALE OF CEDED LANDS. 


CIRCULAR. 


Seeretar y Smith to the Coimiiesioner of the Kel Land Office, July 7, 
: * 1893. : 


By letter of June 8, 1893, you submitted the circular of instructions 
as to payments required of settlers upon the lands in Oklahoma, ceded 
-by the Pottawatomie, the Absentee Shawnee and the Cheyenne and 
Arapahoe Indians, modified in accordance with the suggestions made 
- im departmental letter of June 2,.and the same is herewith returned 

with my approval. | 7 | 

You state that sie provision ws to notice to the eure yman, tn caseof - 
default, was not incorporated in the original draught because it had 

been represented to you that owing to failure of crops, many of these 
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3 = “settlers 1 will not be i in 1 position to moet, ‘the payments, ‘end that re Is pro- 
posed to make an effort to obtain through Congress an extension of 


time for said payments. This is a proper requirement, but if Congress 


7 2s | shall take action, a change of. regulations may. become necessary, or if : 


conditions shall develop that show the necessity for such action, this a 


ei: req uirement may perhaps: be modified or suspe nded. 


"DEPARTMENT ¢ oF THE InTE ‘RIOR, 
: oe An ee oe GENERAL LAND OFFICE, 
| ) ee oh ee | ae, D. 0., Sune 8, 1398. 
‘REGISTERS AND RECEIVERS, : | a2, | oa 
Kingfisher and Oklahoma, Oklahoma Terr ony y: 


‘Gasp: Your attention is called to the provision’: of. seetioa 16, of the act of : 


“March 8, 1891 (26 Stat., p. 1026) relating to the disposal of the lands ceded by the | -_ 


“Citizen Band of Pottamatomie, the Absentee Shawnee, and the Cheyenne and Arap-. ~ 


. ahoe. Indians, “That each settler on said. lands. shall, before making a final proof and ae 


receiving a certificate of entry, pay to the United States for the Jands so taken by. . 
| him, i in addition to the fees: provided by law, and within five years from the date of 


et oe the first original entry, the s sum of ce 50 per. ure one- “half of which shall be. can ae 


within two years.” 


Cash receipts will be issued for the sane money ‘paid indie? said provision, es 


according to form attached (4-140a. 5 and when final proof. and payment are made a — 


-final homestead certificate (form 4-196), and a final homestead receipt for. the final - _ . 


= ~ commissions (form 4-140) will be issued i in addition to a cash eRe (form az eas! a 7 


_ for the final payment . 

The cash receipts will bear the regular cash, series: ‘of iacibens’ Sand the money will 
be reported om the regular abstract of cash sales with a marginal reference to the 
ss homestead entry by number upon which the payment. is made. ‘Said receipts will 
be issued in duplicate and the duplicate given to the party as in ordinary cash sales. 
_. Incase of default in making o any payment when due, you will notify 1 the entryman 
“a! of that fact, and that if the payment shall not be made within sixty days thereafter, — 
steps will be taken looking to the cancellation. of the entry. Upon the expiration _ 
of the time allowed by such notice, Fou will, sod the status of the aay to this ae 
office for appropri iate action, a4 
Should any party tender the money ed to be aoa for said lands after the _ 
time it is due and before final cancellation of the entry, you: will receive the same 
and make report thereof by special. letter to ~~ office. See a Uhlig, ae Li. - 


aise hee 


The mere fact that a party has not paid the purchiase money mitten the presetibed : 
time should not be regarded as suffi cient: ground upon which to base a contest where 
_ there is no allegation of failure: to comply with the settlement and cultivation 


_ requirements of the law. 


ae ereeet 


_ Very respectfully, 7 a 
| | “Ew. A. Bowls: 
© doting Commissioner. . 


Hoxe Smrru,. 
Secretary. 


Qo 
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SECOND CONTESTANT—TIMBER CULTURE APPLICA TION—PRACTICE. 
CHARLES §S. PHILLIPS.» 


The right of a second contestant to proceed with his suit, on the dismissal: of the 
prior contest, can not. be defeated by the intervening contest and entry of 
another, allowed without notice to the second contestant that the first contest 
had been dismissed. 

A timber culture application filed with an affidavit of contest prior to the ‘encal of 
the timber culture law saves the right of the applicant to perfect his entry ¢ after 
said repeal, if the entry under contest is finally canceled. 

.Affidavits filed for the purpose of supplying an omission in the records of the Seal 
office, may be accepted on sufficient enews as the basis of a further hearing in 
the case. 


Secretary Smith to the Bonmunnne of the Gonsnus Land Office, July y 7, 
1893. 


I have considered the motion for review of departmental decision of 
October 17, 1892, (unreported), in the case of Charles 8S. ‘Phillips, ex 
parte, aye ae the NE. of Sec. 13, T. 7 8., RB. 49 W., ae ans 
sas. 

The facts necessary to a determination of the “apeon are as foilowat 

October + 23, 1888, John Dunean made timber- culture sae for this 
land. 

October 25, 1389, one H. H. Smith filed a contest against the entry, 
upon which a hearing was finally ordered for June 27, 1890. 

_. Prior to the last date, to wit, April 17, 1890, ‘Charles 8. Phillips, 
complainant in the motion Aone also filed al ponte affidavit against 
said entry, which was held to await the result of Smith’s prior contest. 
October 24, 1890, after two continuances, Smith’s contest was dismissed _ 
for want of prosecution. Smith failed to appeal, but Phillips was not 
notified of the dismissal of the prior contest of Smith,.and, on Novem- 
ber 3, 1890, ten days after Smith’s coutest was dismissed, one Robert. 
B, Srith filed au affidavit of contest against the same entry, and was 
erroneously allowed to prosecute the same in disregard of the contest 
of Phillips, then pending. | 

On this contest of Robert B. Smith, the entry was canceled, July 13, 
1891, and on the 31st of the same month, one Willard Sinith was 
allowed to make homestead entry for the same. 

August 18, 1891, Phillips applied to make timber-culture entry for 
the same ini, He accompanied his application with his own affidavit, 
corroborated by G. M. Phillips and M. Brown, stating the fact of his 
application to contest and tender of one dollar contest fee, which was 

refused because of then pending contest of H. H. Smith, but that his 
“ contest was received at the office and placed on file to await the result 
of the prior contest .of Smith; that he was ‘told that if Smith’s con- 
test should be dismissed, he (Phillips) would be duly notified of it; 
that he was never notified, etc. He also states in said affidavit that at _ 
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oe the time he filed ae application to ented he eo filed an “application a - 


to enter the land under the timber- culture @ law, 1 which | pep icenons was a 
properly verified, etc. — 7 _— 
This application was ienied. be fie tsar officers: ae for ‘the reason — 
that said tract is segregated by H. E. No. 14, 248 indie July 31, 1891 . 
. . ‘and for the further reason that the T..C. law was re 
nealed by the act of March 3, 1891.” - 
Phillips appealed, and by letter of October 99, 1891, you sustained 
the action of the local office, and by decision of this Department, 
heretofore noted, your judgment was affirmed, on the ground that 


: prior to his aplieatiGn to enter, the timber ealcare iaw had been re- 


-pealed: by the act of March 3, 1891 (26 Stat., 1095), and’ the case of 
August W. Hendrickson (13 L. D., 169) cited as anthority therefor. 


7 Tn that case it is held that, if a ADEE culture claim had been law- - 
acre filly initiated before the. passage of the act of March 3, 1891, the claim | 
could be perfected, notwithstanding the repeal of the he: ‘culture: 

. law. Insaid case it is further held that a claim is lawfully initiated 
when “one who is qualified to enter makes written. application, accom- 


panied with the requisite amount of fees, to enter land that is subject. — 


St te entry,” citing R. A. Trustle, 2 L. D., 25, and Whitmore. We oo 8 


oe id., 278 (see bottom. page L71, et seq.) 


_ The record before me contains the corroborated affidavit of Phillips, 
| cae before mentioned, to the effect that his contest. affidavit was accom: 


ang panied by: an application to enter. This Was before your predecessor 


when his decision was rendered, in which this. corroborated affidavit = 


was designated as an ‘ in conronor ated statement,” which could not be: 
accepted as evidence against the records of the local office. 


The record of the local. office, it-is. true, failed to show that Phillips 7 ae 


: Ae filed an application to enter with his contest affidavit, but this failare = 
to make a record of the same is, it seems to me; very satisfactorily) 


explained by the affidavit of C. C. Perdieu, filed in the local office Janu- 
ary 26, 1892, and now before me. He states therein that he is, and has 
been ioe years, @ practicing attor ney before the United States land office 
at Oberlin: has had many contest cases, Some with applications to enter, 
and has seen the clerk detach the applications and throw them into the 
waste basket, “stating to the applicant that it was not necessary to 
file applications to enter the land with the contest;” and that at other 
times, when he. filed. contests with applications - enter, the officer 
‘marked the application ‘filed’ on the back of the application, but 
‘‘made no record on the docket or elsewhere of the filing of the same.” | 
He further states in his said affidavit, positively, and. of his own knowl:. 


iar edge, that Phillips, ou or about the 17th day of April, 1890, made anc cee 


filed an application i in the Oberlin office to enter said. tract of land. | = Ge. 
. These affidavits were all. before this Department when the dlecigionse — 

ao ‘apienine the judgment. of your office was rendered, but. they seem to — 

ee have | been overlooked aby | the writer of the oe Bae doubtless, tely= 
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; ing upon the record made by your predecessor, in which it is ‘stated, 
. that the “ wncorroborated statement” of the claimant was alone relied” 


upon to impeach the record of the local office. | 
These affidavits are not filed for the purpose of contradicting the rec. 


ord of the local office, but for supplying au omission therein. The reg- 
‘ister and receiver, in their report of the proceedings in this case, state — 


that: 


' Having examined the records of this office, we fail to find any dean of an appli- 
cation filed by the said Phillips to make T. C. E. | 


It is not-stated by the local officers that it was their practice to make 
a record of applications to enter which were filed with contest affida- 


vits; and, when it is remembered that at the date of these proceedings 


it was aot necessary to file an application to enter with a contest in 
order to make a timber-culture entry, in the event of the contest being . 
successful, 1t is not improbable that Phillips’s application was treated 
after the manner of others, as described in the affidavit of Perdienu. — 
‘Under the rule of practice. as laid down in the case of Mallet v. 


Johnston eé al, 14L. D. , 658 (see page 661), a prima-facte case is clearly = 


made out by (hose sever al affidavits, and a hearing should have been 
ordered to more clearly determine the rights of the claimants herein. 
_ The contest of Robert B. Smith, upon which the entry was canceled, 
was improperly allowed as against the prior right of Phillips; the 


‘homestead entry of Willard Smith was also in contravention of the | - 


rights of Phillips; and both the said contest of Robert Smith and the | 
said entry of Willard Smith were made with notice of ae S puee 


rights. (See Carlson v. Bradlee, 12 L. D., 525.) 


The decision of this Department, heretofore rendered, is therefore | 
set aside, and held for naught. 

Inasmuch as Duncan had not appealed Goin the action of the local 
officers in canceling his timber-culture entry, it will be taken for granted 
that the proof offered by Robert H. Smith was. sufficient to warrant 
such action, and it-will therefore not be disturbed. 

You will direct that notice be served upon Willard Smith, the home- 
stead entryman, calling upon him, with notice to Phillips, to show cause 
within a reasonable time why. his entry should not be canceled, and - 


| Phillips allowed to make entry of the land in the exercise a his pref- 
—. erence right. 


Upon report to you _ the local officers of the esasen 2s had upon 
such action, you will take appropriate action- according to the views 
herein expressed. If Smith should upon proper notice fail or refuse to 
take such action within the time by you designated, you will direct 
that his homestead entry be canceled, and Phillips allowed to make. — 


entry thereof under the homestead or timber. culture aol if he has the — 


necessary qualifications. 
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| ‘PRIVATE CLAIM—SCRIP—SUCCESSION SALE. 


SYLVESTER. - Bossrar. 


If (is necessary euridaictioual: facts appear on the face of succession proceedings, a 
‘purchaser, at a sale thereunder, is not bound to inquire into the truth of the — 
allegations on which the court agsumed jur isdiction; uor is the validity of such . 
‘proceedings subject to collateral attack on the application of such a purchaser 


for the issue of serip under a private claim. so purchased. 


Olan: y Smith to the Commissioner of the General Land Office, July 


Zs ahd 


Thave consider ed the appeal filed on behalf of the heirs of Sylvester | 
Bossie, from your decision of. April 13, 1892 , holding that. the scrip in. 
this case, when approved under the aoe of J une 2, 1858, inures to the. 

benefit of the party. who purchased the claim at a “ succession ad a 


~. in Louisiana, and not-to the heirs of Bossie. 


_. The private land claim made the basis of the scrip in Metin in 
the name of Sylvester Bossier (or Bossie), is entered as No.11 “Bin 
: ther ‘eport of the Commissioners for the western district of Louisiana, — 

a dated May 4, 1815, for eight hundred arpens of land in the county of 

* Re Natchitoches, under an order of survey, bearing date of April 18,1789. 


This claim conflieted with that of one Louis. Metoya, under an order 


7 aa : | of survey made-in 1794, upon: which certificate No. 1953 “ B” was | 
. issued by the board of | eae and. this land was. ave an early 7 


day patented to Metoya. 


~Bossie’s claim was, however, angualittedly aga by the ae of 


7 - Connie: approved April 29, 1816 (3 Stat., , 328), and scrip was. prepared: 
et -. by the surveyor- general’ ne Louisiana, fades the act of June 2, 1858, 
and forwar ded to your office, with Surveyor- General Br owster’s report _ 


i a of October abs 1877 i, being as follows: 


oe a have the honor to transmit herewith for your official action thereon ie follow- | 
_. ing described certificates of location issued by me this day under the provisions of 


the third section of the act of Congress approved June 2d, 1858, to wit: | 
Certificate Nos. 388 “A” and 388 “B” for one hundred and sixty acres éach, and 


Certificate No. 388 ‘*C” for three hundred and. sixty -ffy acres, three certificates 


agoregatiug six hundred and eighty (46; acres. 
I have issued said certificates in full satisfaction of the confirmed but unlocated 
private land claim of Sylvester Bossier or Bossie entered in the report of. the Com- 


missioners on claims to land in the county of Natchitoches, dated May 4, 1815, and ee 


nwnbered 11 of class ‘*B” in said report. | 


_ I have to state that I have made a careful and complete examination of the report _ 
- onsaid claim published in the American State Papers, Vol. 3, pages 73 & 75, as well as 
_ . other documents relating to the said Bossier, and his claim, and have examined the 

. act of Congress approved April. 29th, 1816, in connection therewith, and r am satis- 
fied. that the said claim is confirmed. . = ee : aris 
- [have also examined the field: notes of the public s sur reys, sisteacte: of private 
. land claims, township maps, ete., and Iam convinced that said claim has never been 
ye nes or OblioEyaze satisfied 1 im whole or in pares 7 


ae eee 


oor 


web cae earner 
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The land embraced in the claim of Ae estes Pee was also claimed by Louis 
Metoya, The former under an order of survey and settlement of 1789, the latter _ 
some kind of title of 1794. : ; 

Metoyer seems to have pushed his claim to a sonamaation before the board cf com-- 
~ Missioners as certificate of confirmation No. B” 1853, was issued to him on the 13th 
of April, 1812, and the following year the land was surveyéd and the claim located. 


Bossier appears to have postponed until a later date his application for confirma-  ™* 


tion, and the commissioners, after consideration, concluded not to issue a second 
certificate covering the same laud, but to report the claim of Sylvester Bossier with 
their recommendation. I hesitated some time-to issue certificates for this claim as_ 
- the recommendation of the commissioners seemed to limit the claimant’ to a question 
of right to-be determined by law. | | | 
_ It, however, appears that Bossier’s claim was never located and never shown on. 
the maps of public surveys, and that he was never able to test that. ee of right 
to the land by any legal process. 

On the 19th day of October, 1872, William H. Robiuson, the leg al representative of | 
the contirmee to this claim, filed his application, accompanied with evidence of | 
his authority to do so, in this office, asking for certificates of location in satisfaction 
thereof, and my attention haviug been recently called thereto, I have in justice to 
him and i in conformity with the law issued suid certificates and recommend their 
- authentication by you. : 

June 6, 1879, you submitted the case to this Department for instruc- 
tions, the matter being considered in departmental communication of 
July 24, 1879, which, after stating the facts, concluded as follows: 

You decline to approve the certificate on the ground that the confirmation was 
qualified by the recommendation of the commissioners that the enevaet be left under 


it to adj udicate or contest with the opposing claimant. 
Much as I might desire to prevent what appears on its face.to be a double satis-— 


faction of settlement claims, to the same land, I can not avoid the force of the direct 


confirmation of this claim by Congress, with the same record in its possession or 
accessible to it, that is now before me. 

It a mistake was made, the language of the act of 1858 seems expressly directed to 
assnine the entire responsibility, and provides for the issue of scrip if the claim, in © 
whole or in part, has not been located or satisfied “for any reason, whatever, other . 
than in discovery of fraud in such claim subsequent tb such confirmation.” | 

I an, therefore, of the opinion that the certificates may be authenticated upon a- 
full affirmative showing that vo successful proceedings were ever had for the recovery 
_. from Metoya of the land, or any portion thereof, patented to the latter, and com- 
prising the original claim confirmed to each, . (G. L. O. Rep’t, 1879, p. 218.) 


— On April 29, 1891, W. A. Coulter, as attorney for D. J. Wedge, made 
application for the approval of the scrip, and filed certain certificates of 
the clerk of the court of the 11th judicial district, parish of Natchi- 
toches, acting in the capacity of recorder of deeds ex officio in and for - 
said parish, from a consideration of which you state that: 


This evidence, I am of opinion, is conclusive of the case un der the Hon. Sacctary! S 
instructions; and necessitates the approval and delivery of she ser re in satisfaction 
of the confirmed, but unsatisfied claim of Bossie. © 

His succession was opened in the court of Catahoula wanieh: La..; aad the inchoate . 

claim No. 11 “B” was purchased by Win. H. Robinson, October 4, 1872. | | 
In the year 1833 Mrs. Hattie H. Morse, of this city, claiming to bea pana daueliier 

of Sylvester 'Bossier, filed a protest in this office against the delivery of the scrip to 
Win. H. Robinson, or his vende whose title was derived under said succession 
‘Sale. 
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| A February 26, 1891, Messrs. Rob't B. ae Geo. Tine “of New ‘Orleans, Te A ocean | 
appearance for the heirs of: Bossier, protesting against the delivery of the serip to — 
~. Robinson or his. sticcessors in interest; ‘filing: powers. of attorney from numerous | 

alleged heirs of the said confir mee, and aller papers in. connection with the case. 
After a careful consideration of the questions involved,.in: connection with the | 
. departmental decision iv the case of ‘ Lettrieus Alrio” (5 L. D., 158), and the case 

of “Simmons v. Saul” and cases therein cited (reported in 138 U.8.), I am of 


opinion, and so decide, that it. is the duty of this office to deliver. the approved 
certificates to the present claimant under the aforesaid succession sale. 


The protestants (alleged collateral or direct heirs of Sylvester Bossie) van not, 


under existing decisions, attack said proceedings, here, collaterally; but only in a 
direct proceeding in the court where jurisdiction of the estate of Bussie was assuimed,, 
and the property sold. 

These protestants cau, if they so donite: pursue the scrip after it is. authenticated, 


: _and delivered; but the duty of approving and delivering the scrip as indicated 
above, cau ae be evaded by this office, on account of protests. of parties whose 7 
~ alleged interests in the original claim have been passed. upon § and adj udicated under’ a 
- the laws of the State of Louisiana. . ” a vs 

If those laws have been impr operly administered i iu: the present case, the remedy : a 

must be sought in the courts, and, cal not properly a enpliod. a the executive is 

2 “branch of the government. : 7 ? 


— Itis from this decision that the appeal is taren 
Said appeal was not served upon W. A. Coulter, who as s before eneed: 


ae filed papers necessary to complete the record and requested the approval ais 
of the scrip, watil long after the time allowed by the rules of practice, 
— within which the appeal must be served and. filed, and for this: reason © . 
-inotion is filed by said Coulter to dismiss the same. 3 
Coulter’s first appearance in this case was as attorney for D. J.W re | 
: but Wedge’s interest in the ‘matter is not disclosed. by the record before 
me. In the motion to dismiss. he signs as “ attorney for Wn. ‘A Rob- 
 inson, legal representative of Sylvester Bossier.” _ : ie 
‘The records of your office show that Robinson died many years ago, | 
and that his succession was opened i In 1891, but his. ae to this one 
foam : is not mentioned in that proceeding. - | -— wt | 
If Coulter had authority to ea Robinson, the same , ceased with 


his death, and, as the records fail to show any interest in Wedge, whom 
he also claims to represent, I must refuse to entertain the motion to 


“dismiss. , | 
The appeal having been filed out. of time, might be dismissed suc - 


sponte, but, as it is represented that the case involves some important 


principles of adininistrative law relative to rights of claimauts to s scrip: 
under “ succession sales,” and, as the case has been orally presented at 


some length, I have decided to consider the questions presented. 
In the present case, the succession of Bossier was opened ui Cata- 


~houla parish in 1872 by the district attorney pro tem, aud under the | 
aa sale Robinson purchased the right to the serip in question, the petition | 
sie alleging as follows: 66 Sylvester Bossie departed this life i in this Parish, 
“many years since, leaving some property consisting of an old defined, — 

DEW Atey unlocated land claim ; : nae said estate being zoe than $500 | 
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in value ..... wherefore he prays that he be ordered to take charge 7 


of said estate;” that a commission issue to make an inventory; that the 
property fenton be sold according to law to pay debts, etc. 


It is alleged, however, and the affidavits tend to show, ‘that Bossie 
was domiciled and died in. N atchitoches Derishs: and not 1 in Vatahoula 


parish. 


It is therefore urged that the cout in which the succession Was: 
opened was without jurisdiction, and, consequently, that the proceed- 


ings can be attacked collaterally, and. the decision of the supreme court. 
_in the case of Simmons v. Saul is quoted as- authority. ‘ 


In that case it is stated, page 448 of the opinion, that: 


It is the settled doctrine of this court that the constitutional provision that full 
faith and credit shall be given in each State to the judicial proceedings of other 
States, does not preclude inquiry into the jurisdiction of the court in which a judg- 
ment is rendered over the subject matter or the parties affected by it, nor into the. 


facts necessary to give such jurisdiction. Thompson v. Whitman, 18 Wall. 457; 


Cole v, Cunningham, 133 U. 8. 107. 
The court also finds that “under tie averments of the pill, the 


parish court of Washington parish had jurisdiction of the succession 


of Robert M. Simmons,” but in that case the facts recited in the peti- 


tion on which the court assumed jurisdiction are identical with those 


recited in the petition in the proceedings under consideration, with the 


exception of the name of parties and description of property, and the - 


court, in referring: to said petition, holds that it 


set forth the necessary jurisdictional facts to warrant the conrt in proceeding to 
administer the estate. The conrt, therefore, had before it in the petition the death 
of Simmons within the parish, his intestacy, the possession of property, aud the 
smallness of the estate. The order granting letters of administration. was a judicial 
determination of the existence of all those facts. 


The court further held that: , 

It has long been a fundamental principle of law in that State that ‘ ‘the purchaser 
at a sale uuder the order of a probate court, which is a judicial sale, is not bound to 
look. beyond the decree recognizing its necessity. He must look to the jurisdiction 
of the court; but the truth of the record concerning matters within its jnrisdiction 
cannot be disputed. 2. Hen. Dig. 1494, par. 5, citing a long list of authorities. 

Thus it will be‘seen that the jurisdictional facts must-appear upon 
the face of the proceedings, but where such facts are recited therein, 
the purchaser at a sale under the order of a probate court is not bound 
to inquire into the truth of such allegations of facts, the order granting _ 
the letters of administration being a judicial determination of me 


existenée of such facts. 


That Bossie died in Catahoula par ‘shi was deter mined by the grant: . 
ing of the letters of administration by the parish court of that parish, 
and such fact was, in the casé of Simmons v. Saul (supra), considered — 
as establishing the domicile of the deceased, and thus giving jurisdic. | 


‘tion to the parish court of that parish. See also case of Duson v. 


Dupre, 32 La. Ann. 896, referred to in the decision of the supreme 
court in the said case of Simmons »% Saul. | 
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Poe must therefore. ote your deéision. joining that the one 
ander which Robinson purchased the right to the scrip in question — 
can not be collaterally attacked in a proceeding before this Depart- 
“ment, but only in a direct proceeding where jurisdiction of the estate - 
of Bossie was assumed. 

The scrip should therefore be authenticated, and forwarded to the 
Surveyor-general for delivery to the proper party. 

In this connection, I must call attention to the fact, before <efenea 
to, that there in nothing in the record before me showing any right to 
‘this serip in baDy. one claiming through Robinson. 


| PRACTICE-REVIEW—CONTEST—SOLDIERS’ ‘ADDITIONAL ENTRY. | 


“GREGG EL AL. 0. ‘TaKRY. 


Ce On motion ‘for re-review pagestion. can aot be pained ontsida of the issues inv olved | ae, 


in the case when formerly before the Department. . 

- Where a pending coutest is attacked on the ground of fraud, hy one who makes 
application to contest the entry iu question, notice should. not issue on such 
application, but-the case should be per for the final disposition of the 2 rior con- 

_ test.” nes oe s 

| ne right of purchase cer ing act of March 3, 1893, can not be exercised i in sai . 

absence of proof that: the soldier’ 8 additional entry was based Ou a certificate of” 
Tight that has been found erroneous or invalid, : : bye 


‘Seoretar y Smith to the Commissioner of the General Land d Ofiee, 3 Fulg ye 7, a 7 
| : | — 1893. | . 


= On the 4th of May, | 1889, a soldier's aaditonal Wome ae entry was 
-.inade, in the name of Simon Lakey, for the N. 4 of the SE. 4 of Sec. — 

(81, T. 2L.N., R.4 E., Helena land district, Montana. | - 
| On the 19th of Noveuber: 1890, Amy Gregg filed ‘ an onan to 
_ contest said entry, and also the additional homestead of one, Harlan 
- Cole, for land situated in the same section: Her application was re- 
jected as tothe entr y ‘of Cole, for the reason that his right to make addi- 
tional entry was certified by your office prior to the instructions of 
February 13,1883, and as to the entry of. MAIOY because the affidavit 
was not. sufficiently corroborated. 

The application was amended and properly ara: It was — 
then rejected by you, on the 26th of March, 1891, for the reason that it 
joined in one application a contest against two distinct entries, mace 
by different parties, and for different land. From your decision an. 
_ appeal was taken, aud with it was, filed ‘a dismissal of said contest as 

to the entry of Cole. This appeal was dismissed by the ‘Department, 
on the 11th of May, 1892, for the reason that “no service or the same 


~ had been made wpon Lakey or his counsel. 


OA motion for review of. that decision was iene by ee Department 


ee c on the 10th of Tanaary, 1803 as L. D, 1 89), and on the 6th of Febru. a 
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ary, 1893, you transmitted. a motion, on the part of Greg g, for a re- re- 
view of. both said departmental decisions. 

Meanwhile, on September 1, 1891, Ezra M. operds had applied to 
contest said soldier's s additional entry, upon the ground that it was 
fraudulently made. In promulgating the departmental decision of 

May 11, 1892, you directed a hearing on the contest of Robords. Such_ 

hearing was suspended by the filing of motion for review. After that 
- motion was denied, you ordered said hearing to proceeds but it 1s now 
again suspended by the motion for re-review. . 


On the oth of January, 1893, one, J. M. Burlingame, Jr., applied to ; -. 


be cited to the hearing to be aden the charges of Robords, stating 
that he was an applicant for the land in question; that theentry of Lakey 


was fraudulently made; that. Robords was a party to the fraud, and | | 


that his contest was made for the purpose of protecting the entry. He 
asked that he be allowed to prove the facts charged PY him, and have 
preference right of entry upon said lands. 

On the 23d of January, 1893, you decided that Burlingame had no | 
such interest in the land as would entitle him to intervene, but in case 
the entry should be canceled on Robord’s contest, he might be heard 
on the question of Robord’s preference right. 

Counsel for Burlingame appealed from said decision, but on the 24th 
of February, 1893, withdrew their appearance for him in the case, 
stating that it was made through “inadvertence.” | 

On the 29th of March, 1893, Lucius B. Kendall, who desatibed him- 
self aS a party in ater est, filed a motion, asking that: the pending 
. motion for re-review, filed by Amy Gregg, be dismissed, and that de- 
partmental decisions of May 11, 1892, and January 10, 1893, be sus- 
tained, in so far as they dismiss the claims of said Gregg, and reversed 
and set aside, in so far as they recognize the right of Ezra M. Robords | 
to contest said soldier’s additional homestead entry; that the home- 
stead application of Burlingame for the land be rejected, and his pend-. 
ing appeal be dismissed; and that the entry of Lakey be confirmed, | 
and he (Kendall) be allowed to purchase under. the act of. March 8, . | 

1893. | | 
His motion is sapotied by ae affidavit, in which ie makes oath that 
| said entry was made upon a certificate of the Commissioner of the Gen- | 
eral Land Office, of the right to make the same; that said land was con- 
veyed to him by warranty deed on the 4th of May, 1889, for a valuable - 
— consideration, to wit, $3000; that he purchased the land in’ good faith, . 
without-any knowledge of the fact that the certificate to said Lakey had | 
been fraudulently procured; that there are no adverse claimants to the 
land, which fact- the official record will prove, and that he is still the 
owner thereof. He further states that the invalidity of the certification 
to the said Lakey has been clearly established by affidavits now in the 
‘record; that by the confirmation of this certificate he will not acquire 
more than one hundr ed and sixty acres of pope land, and he asks that | 





ee 6200. - "DECISIONS RELATING TO THE PUBLIC LANDS. 


” : 


oe he be permitted to perfect: hig title by. paying the sour price for ao 
| - said land, as provided in the act of March 3, 1893 (27 Stat., 593). 


To his affidavit j is attached an abstract of title to the land, govitied 


nF, ‘to. by the clerk and recorder of the couuty, which shows. the title tobe 
in Kendall, his deed. therefor having been recorded on the 6th of May, a 


1889. 
| - Among numerous other thing es, the det: of March 3, 1893, provides: 


That where soldier’s. additional homestead eutries have been. made or. ‘initiated | 


~ upon certificates of the Commissioner, of the General . Land Office, of the right to 
- make such entry, and there is no adverse claimant, and such. certificate is found to 
es, be, erroneous, or invalid for any cause, the purchaser. thereunder, ‘Ol making proof of 
ee ~-suéh purchase, may perfect his: titls by payment: of the gov erument: priee for the | 
-.. Jand; but ne person shall be permitted to acquire more than one: bundred. and sixty 
acres of public. land through the location of any such certificate. 


‘Tf all the matters stated | in the affidavit of Kendall, filed in res 


: - his motion, are true, he is brought within the provision oflaw quoted = 7 


above. [f can not accept, however, without further proof, his statement | 


: - ; - that: the entry was made upon a certificate issued. by you ou. the 26th of - 
ease February, 1889. Neither does. he make it. satisfactorily appear that. : 
~ such certificate. is: found to be erroneous or invalid. These facts must 


~ be. clearly established, in order to entitle him t to the benefits of the act. 


_— of Mareh 3, 1893. 


The enon of Gregg for’ re-review of departmental Oacnne of May 7 


7 A . 11, 1892 and January 10, 1893, is based. upon an ex- parte affidavit, Sa? 
oe which causes questions outside of the issues involved. in her case when | 


2 7 previously. before the Department. No charges, such as she now makes, as 


: : ; have been’ heretofore passed upon, and wer present bd ae cannot be 
mS accomplished. by a motion for re-review. - 


Her charges now are against the goo faith, of Robords, in his con- 
test against the entry of Lakey. A contest against a contest is not 


allowed, and her motion for re-review is accordingly denied.. 


| On the 14th ot April, 1893. you transmitted the appeal of J. M. Bur- 
_ lingame, Jr.,. from your decision of January 235. 1893. As stated before, 


the attorneys have said that their appearances in behalf of Burlingame. _ 


was through inadvertence, and it may therefore be doubtful if any 


pe appeal was. authorized by him. The fact remains, however, that the | 


_.-papers have been sent up. on an appeal, which is, on its face, without : 
-. defect, and should be disposed of. The matters presented by said: ap-. 
e peal are so closely related to, and connected with, the matters involved 
in the motion of Gregg for re- review, and the petition of Kendall, that 


7 they may be properly considered as branches of one and the same case, 
and I have therefore coneluded to take up and dispose of said apne! oa 


: _ at this time. _ _ 
dt his appeal, Burling game cualloves ‘thats you cried in holding that, un-.— 
- der the rules, it is necessary for him to await the r esult of the trial, 


a io auton’ and satisfactory ning to ao is to permit him to a3 heard at the | 


between Robords and Lakey, and in not deciding. that the most expe- 
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hearin g ordered between Robords and Lakey, in support of the charges” 
he makes. He also alleges that you erred in denying his rights in ue 


premises, and in holding contrary to the law and the rules. 


Your decision was in striet accordance with the rules of the Depart- 
meut, as laid down in the case of Ludwig v. Faulkner, et.al. (11 L. D.,. 
315). It was therein held that “ where a pending contest is attacked _ 
on the ground of frand, by one who makes application to contest the 
entry in question, notice should not issue on such application, but the 
case should ‘be held for the final disposition of the prior contest.” 

There is no merit in the specification of errors accompanying Bur- 


-lingame’s appeal, and the decision appealed from is theretore affirmed. 


- You will direct the local officers to proceed with the hearing ordered 
by you on the 2d of June, 1892, on the charges of Robords, against the 


entry of Lakey, that the truth as to the charge made that Simon Lakey 


was nota soldier may be ascertained, and whether this fact was known 


to Kendall before his purchase. 


Upon .the showing made by Kendall, on hig motion now before me, 


he will be allowed to intervene at such hearin e, and submit any proof 
- which he may desire, to establish. his interest in, and title to the land . 
in question. : 


PRACTICE—CERTIORARI-APPEAL—WAIVER. 
SILVERMAN v. NoRTHERN Pactric R. RB. Co. 


An application for certiorari may be allowed on behalf of a party whose failnre to. 
appeal in time is due to accident or mistake that is satisfactorily explained, and _ 
where the appellee. waives his tight to insist on a strict enforcement of the rules 
of practice.. 


| Seoretary Smith to mee Commissioner of the Sat. Land Office, July 7 | 


1893. 


On the 9th day of January, 1893, you transmitted au sppiewtion of. 
the Northern Pacific Railroad Gpupsny, for a writ of certiorari, re- 
quiring you to certify to the Department the record in the case of 
Nathan Silverman v. said railroad company. The land involved is the 
KH. 4 of the SE. 4 of Sec. 3, T. 16. N., R. 5 W., Helena, Montana, land 


. district. 


It appears from the papers transmitied, that. said land is outside of - 
the withdrawal in favor of said road, of February 21, 1872, but within 
the limits of the grant to said company: upon definite location of its 
line July 6, 1882. The records of your office do not show the existence 
of any claim for said land. . On the 7th day of October, 1891, Nathan — 


- Silverman made application at the local land office to make nomes oul | 
entry for it and, other land in section 2, of the same township and ~ 
‘range, which was denied by the register for the reason that it embraced 
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. land in. odd: iumbered section within. the limits of the grant’ to the 7 
Northern Pacific Railroad Company. On the same day, Silverman. 


=, Pe filed an application for a hearing, alleging that at the date when the 


~ right of the company would have attached, July 6, 1882, said land was _ 
occupied, improved, cultivated and owned. by a qualified settler, who — 
intended to make entry of the same. A hear ing was had, aud the reg- 
ister and receiver found from the testimony adduced | that on the 6th : 
_ day of July, 1882, the land in controversy. was occupied and cultivated 
_ by one, William Nicholson, a qualified pre-emptor and homestead 
claimant, and that the tract in controversy. was thereby excepted from 
the ae to the company, and recommended that Silverman’s applica: | 


tion be allowed, of which action the company was duly notified. 


— On the 12th of Ovtober, 1892, as no appeal had reached you, you ex. 


amined the testimony aid approved the finding of the. local ie 


and declared your action final, and the case was closed. 
On November 21, 1892, W. K. Mendenhall, local attorney for the: 


i Northern. Pacitic Railrond Company, filed in your office a motion to . Z 


open the case and allow the company’s appeal, said motion bein g based 
‘upon the affidavit of J. B. McNamee, land attorney for said company, 
who swears substantially that he received notice of the local officers’. 
decision of March 22, 1892, in said case, on the 25th day. of March, 1892; — 


hd that on April 14, 1892, he prepared an appeal on behalf of the company, _ 
~~ at the company’s office in Saint Panl, Minnesota, and on the same day — 


~-inelosed said appeal, with a copy thereof in a letter addressed to ¢ ‘Tom | 
Cooney, Helena, Mout.” A copy of the letter.to Cooney is set outin © 
‘Mr. McNawmee’s affidavit, from which it appears that he was requested _ 
to file the original with the register and receiver, and serve the copy - 
on Silverman. - It appears from said affidavit that Cooney i is the land 


ae agent at Helena, Montana; that said letter was addressed in printed © 


oS eters CR. RB. B.” indicating . that the inclosed matter was “railroad 


- business,” and as. such came under the care of the baggage- man; that FO 
said envelope was deposited with the regular railroad business for: that 


day in the usual manner and place. _ 
My. McNamee swears that he is now infor med ald iene ges that the 


package was never received by Mr. Cooney; that «affiant is unable to : a 
state in what manner it went astray. That he was not informed ofthe 


loss of said package until he received a letter from W. K. Mendenhall, 
attorney for said company at. Washington, D. C., dated November 1, 


(1892, stating that the Commissioner of the General Land Office a | 


affirmed the decision of the local officers in said cause and closed the — 
same ‘because of no appeal by the company from said decision. ” _ The - 


7 affidavit closes as follows: 


"That this affidavit is not made for delay, but ia ena faith; for 6 reason that 


affiant as said attorney believes, and is now willing to show, to the. Commissioner of 


the General Land Office, that said decision of the local officers is erroneously made; 


oan and that said company is in law owner of the gs involv ed i in said cause under eae 
its said land ent : | | 
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By your letter of Dossiiber 10, 1392, you denied the motion to ¢ open — 


the case, and returned the accompanying appeal, and allowed twenty. | 


days to apply to the Department for certiorari. 


In support of the application, counsel files a copy of a cenit filed by 


attorneys representing Silverman, to the company’s appeal offered in 
' the case, which reply the company’s counsel contends is a waiver of the 


advantage of an. appeal. Said reply commences with the statements ae 
‘* ~ that: - 


| Without noticing any irregularity ain the matter of appeal being filed at this late 
date, and not raising any question thereon, we simply desire to call attention to the 
general line of argument, to show that it, nor the authorities pee are applicable | 
thereto. . 

- This, in sonnsction with the argument piig nae it on the merits, is 
claimed by counsel for the company to amount to a waiver upon the 
“part of Silverman of all objection to the failure to file and. serve the 
appeal in the time. requir ed by the rules of practice, and in one) view . 
-coneur. | 

The party having waived his cioht to insist pon the evo ton of 
the rules of pr actice, the next question to be determined is whether the. 
government, being a party in interest, should insist upon the strict 


application of the rules. From the showing made, it is clear that the 2 


company in good faith intended to appeal from the decision of the local 
officers, and its attorney prepared and. mailed: to the company’s agent: | 
at Helena, the papers within the time required, gave directions for fil- 
_ ing the appeal, and service upon the opposite party, and had no knowl- 
_ edge of the failure to comprete the appeal until it was too. late under | 
. the rules. | : i 
It was held in the case of Dean 2. -aiainbe 5 LL. D., 527 ) ‘that an 
application for certiorarimay be allowed on behalf of ane whose fail-. 
“ure to appeal in time is due to a mistake thatis satisfactorily explained, 
and where such action will not result in injury to. innocent parties. 
Under the circumstances of this case, [ think the failure to appeal | 
within the time has been satisfactorily explained, and the application 
should be allowed. . The record will therefore be certified to the Depart- - 
ment for its consideration. - : 


-1600—vou 175 
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RATLROAD GRANT-SETTLEMENT ©LAIM—PRE~ EMPTION. 
“Norrury Pacnete R. R. Co. ws. ‘Moonrn. 


a Fi inal proof and eo aenk fois e ‘part of. the ‘and. sabraceds within. a pre: eniption a 
-elaim is an abandonment of such claim as to the remainder; ; and, in the absence: Pe: 
. of any. further claim, leaves said tract subject to ‘the subsequent operation's of Bo 

- railroad erate on definite location of the: road. a . | 3 


| Seer etary y Smith to the Commissioner of the Gener al Land Off Jy 7, | | 
| ie 1898. 7 : ; 


| “The N. 3 of NW. 3 4, scan 31, Tp, q N. BR. 2 2B, 4 Helena, Montana, i ig. eo 
_ “within the pr imary limits of the grant to the Northern Pacific Railroad: _ 
a Company. | fe oe 
It was excepted Aion the qrihdrewal’ on ened yoate. (Februar y 21, Ate 
-1872,) by the pre- -emption filing of George W. McCauley. ~ 
"The map of definite location was filed. July 6, 1882. ne 
-McCauley’s claim was never perfected, but in 187 G one Van Vous a 


qualified pre-emptor, took possession of and fenced in. this tract,in 


o a 4 connection with eighty acres adjoining it in section 30, same township be 
and rauge. He continued in such possession and used it for pasturage 
and hay until December 14, 1881, when he applied at the local office to a 
file his declaratory. statement for this tract, togetlier with the eighty 
acres upon which he resided in said section 30. His’ application was 


| cae denied by the register, because it embraced the tract in controvesy, _ - Oe 
supposed by the ‘register. to. belong to the railroad company. | He. 


‘did not appeal from this rejection, but: filed for. the eighty acres in’ | 
section 30, and made- proof and received final certificate therefor, 

March 6, 1882, , four months. prior to the definite location of the line of 

e.g the railroad. ‘We continued in such use and’ occupation “until,” as hes). 

gays in his. testimony, “they built the road in here” (spriug of 1883), hos 8 ee, 

| when. he removed his fence and abandoned his ocenpation. - ne Pee OT eo 

‘Subsequently, in September, 1887, James L. ‘Moore, | the Asimant’? 

it herein, made homestead entry for the tr act. Prior to the allowance of. 
this homestead entry (March 10, 1887), the railroad company applied to 

List the tract, but its application was. denied by the noea office; and the : 
company appealed to your office. 7 

A hearing was ordered, and facts, aubstatitially @ as “set: forth aoe 

were shown at the hearing upon which the. local officers found in favor 

of Moore, and, by your Ictter of October 30, 1891, you affirmed their = 

Ve oa action, on the authority of the case of Northern Pacific Railroad Com- is 

pany v. “McCrimmon, 12 L. D., 554. : 7: 

The company has appealed from your said ju dginent.. 

. The terms of the grant to this company are, that. lands within: ihe 

ee prescribed limits, “free from pre- -emption or other claims, or rights,” at. 

date of definite location of the line of road, pass to the company. (aot as 
oe a | of July 4 1864, 13 ore de bottom of page 307, : | oo ia 


fe 


DECISIONS RELATING TO THE. PUBLIC LANDS. «GT 


The term “ cians or rights,” aus used i in the act, means such as were 

being asserted at the date of definite location. | Such assertion may be 
actual or presumptive. Actual, asin the case of a settler; presump- 
tive, a8 when a qualified entryman, though-not an actual settler, is in 


the use and occupation of the land, the presumption, in the absence of | 


any evidence to the contrary, is that such use and occupation is with 
the intention of claiming it under some one of the land laws. (See, as 
bearing on this point, Jones v. Kirby, 13 lL, D., commencing at bottom 

of page 703.) If, however, the facts and Ginonietanices surrounding 
such use and occupation are such as to overcome the presumption that 


he intended to claim the tract under the land laws, then such occupa- 


tion must be regarded as a mere trespass, and would not serve to except 
the land from the grant. : : 


_ From the evidence before me, Tam foreed to the conélusion that such 
was the occupancy of. Van Voast, on July.6, 1882, when the rights of 


the company took effect. He had, in 1876, fenced in this tract, in con- 
_ nection with eighty acres on an adjoining even numbered section. In 
1881, a year before the location of the company’s road line, he had 


c applied to make pre- -emption filing for the whole one hundred and sixty. 


acres. His application was denied, erroneously, it is true, but he 
acqitiesced: in the action of the local office, and filed for the eighty 
acres in section 30, upon which he made proof and received final cer- 


ea 


tificate, four agile prior to the definite location of the road. (See 


Nix v. Allen, 112 U, S., 129.) It does not appear that he ever laid any 
further claim to the land, and in about a year after he removed his 
fence, thus showing, I think, conclusively that, after his application to 
file for the land was refused, he abandoned all further claim to the 
land, and was not asserting or intending to assert any at the time the 
rights of the company attached» I think his testimony taken alto- 


gether tends clearly to show that he never claimed or intended to 


claim this land.after his application to preemie it was denied, in 1881. 
Here is his direct examination in chief: - 
Question. Where did you reside in omy and particularly ‘the 6th day of said 


month, 1882? a 
Answer, On land adjoining the land in sdritrov ersy in this case. A 


Question.- State whether or not at that time, J uly 6, 1882, you had in oERessiOnl | 


and occupied the NE. 4 of the NW. ¢ Sec. 31, Tp. tN, RK. 2E., the land in question. 
Answer. I did, I used it for hay aud phetute: 
Question. State if you had said land i in 1 question ence with your other land | in 
_ the same enclosure. 
Answer. I did. 


rights? 
Answer, J had n ot. 
Question. State if at that time you were a citizen of the Oatted States and over 
twenty-one years of ag ef oe 
Answer, I was. 


Question. State if you had at that time exhausted your homestead or pre-emption 
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. On ecqss-oxamination oe was Mako 73 a beet 
‘Dia you ever lay claim to this land more than to fonee it for the hay: grown there? 
~ Answer. I tried to file on it. when I filed « on the 80 JT am now on. . 


_ Question. When did you try to make this filing, and why was it not allowed? 


- .Answer. Think it was. in 1880 or 1881; the register. and receiver said it was rail- 
Toad land. 
_ Question. How does it come. that you had this land fenced since 1876, and now | 
you say Mr. Moore has resided there for several years. 

Answer. I could not file on the land and of cotnse could not hold it. 

This he learned six months before the definite location of the road, 
and never afterwards laid any claim to the land, other than allowing 
his fence to remain until 1883. 


I can not find from this evidence that there was any claim or right 


being asserted to. this land on aly. 6, when the ee of the: eae ° 


3 _ attached under its. grant. | 
‘Your decision mu st therefore be reversed. 


| PRACTICE—MOTION FOR REVIEW: ~APPEAL. 


“DESMOND v. JUDD. 


7 A rhotion ae review ¢ filed. out. of ae does DE saspend the running of. fies time . as 


allowed for appeal. 


ta a : Seoretary 8 Smith to the Commissioner oft the Ge ener ab Land 1 Offs J ly: 7, | | 


18 93. 


On the 31st ot. Dai anuary, 1893, you ieansniitied: on “tie! part. of’ Geo. 
E. Desmond, motion for review of departm ental decision of J anuary 7, 


1893, in the case of said Desmond against Benjamin F. Judd, in which > 
a - Desmond’s appeal from. your decision of May 19, 1892, was dismissed, . - 
for not being filed within the time required by. the: rules of. practice. .— 


The land involved is the NW, tof: Sec. 19, T. 49. N., BOW. , Ashland 
land district, Wisconsin. - 
For this land ‘Judd made homestead bie on the 93d of .Febraar ; ‘a 
1891. His entry was contested by Desmond. After a hearing, the local 
officers decided in favor of the entryman: Their decision was affirmed 
‘by you on the 19th of May, 1892. Notice of your decision was served 

- on the resident attorney of Desmond. on the 20th of May, 1892... On the 
22d of the following month he filed a motion for review, which was 
rejected by you on the 20th of July, 1892, tor the reason that it was not 
filed within. thirty days from the date when is attomey was ae | 


of your decision of May 19. 


“On the. 18th of August, 1892, he filed an 1 appeal to the Depacmant 


4 oe . ‘fromm your decision of May 19, which was. ‘dismissed on the 7th of Janu- : 
ary; 1893, for not having been filed in time. The motion beforemeis = 
| for a. review of that. decision. ‘The oe of the motion ae ‘that ve A ae 
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time between the filing of his motion for a review of your ‘decision of 
- May 19, 1892, and the notice of your decision upon such motion, should 
be eed in computing the. time allowed for appeal. In Suppor of 
this position, Rule 79 of the Rules of Practice is quoted. | 

“The appeal to the Department from your decision of May 19, 1892, 
was filed ninety days after notice of that decision. Excluding the time 
between the 22d of June, when the motion for a review thereof was. 
filed in your office, and the 20th of July, 1892, when said motion was 
rejected, from the timé between the notice of your decision, and the 
filing of the appeal therefrom, it is found that said appeal was filed on 
the sixtieth day after said notice. This would be within the time 
allowed by the Rules of Practice, provided it were proper to exclnde 
those days in reckoning the time for appeal. 7 

Rule 79 of the Rules of Practice reads as follows: 

The time between the filing of a motion for rehearing or review, and the notice of 
the decision upou such eeu shall be excluded in computing the time allowed for 
appeal. 

That language would seem broad enough to include the case at bar, 
| but the Department has construed it to apply only to cases in which 

the motion for review is filed within thirty days from notice of the 
. decision of which a review is desired. In deciding the case of. White- 
ford v. Johuson (14 L. D., 67), this language is used: _ 

A motion for a rehearing, when filed within the time prescribed by the rules, sus- 
pends the ruuning of time “allowed for-appeal until the motion has been disposed of, 
aud due notice given of the decision thereon; but, after the-time allowed for. filing 
a motion for review has expired, the filing of such a motion will not suspend the - 
running of the time allowed for appeal, which must in such cases be filed within 
sixty days from the notice of the decision complained of, allowi ing the usual time 
- for trausmission by mail, prescribed by the rules. - - 9 

‘That decision was cited and followed in the decision soipiained of. 
If the rule therein laid down is correct, the decision complained of | 
should stand. There is no doubt that it would-be good practice to 
refuse to accept motions for review, and other papers in an action, not 
filed within the time prescribed by the rules of practice, and thus avoid 
questions such as are raised in this case. It is the duty, however, of 
attorneys to familiarize themselves with said rules, and govern them- 
selves accordingly. I regard the rule laid down in the Whiteford case 
as both sensible and sound, and the motion for review of departmental 
decision in this case is aceon aay denied... 

This conclusion also disposes of the motion, filed by the counsel for 
Judd oun the 25th* of January, 1893, for the dismissal of Desmond’s 
motion for review. I thonght best to dispose of the motion we review 
ae its merits, ald have pursued that course. _ | | 
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-RATLROAD GRANT-INDEMNIT "-SELECTION—ADJUSTMENT. 
GLOVER 4 v, | ALABAMA AND CHAPrANOOGA R. R. 00. 


The navecatiol of an indemnity withdrawal does not restore lands embraced in a 
pending selection. | 
ve The grant of lands iat to the State of Mahone by sAeHiona 1, aa 6, ‘act of Sine 3, 

1856, are separate and distiuct grants, and should be adj usted separately. ‘The 
fact that the lands. certified in aid of the Wills Valley road are in excess of the’ 
-amount granted. ther efor, does. not pre eclude certification on. behalf of vee North- 

east and enue tore road, > ate 


| Seorotary Smith to the Commissioner of the General Land Office, Jul y 7 
: (1898. : 


I — consider ed fhe: case of John R. Glover v. ‘Alabama: and Ohat- 
Soo tanooga Railroad Company, involving the N. 4 of the SW. 4, Sec. 13, 
7, 22°8., BR. 6 W., Huntsville, P. M., on appeal by Glover from your 


oer ad decision: of March. 5, 1892, sustaining the action. of t the local officers. in 


- rejecting his honiestend application for said tract. ake 
The land in question is within. the indemnity limits of thes oT ant t for 


said company and opposite the portion south and west of. Gadsden, - : 


originally conferred upon the Northeast and. Southwestern a | 
oa Company. . : - 
: Application. was first made to select this land on account: of the aeane | 
in March, 1883, upon which application no action appears to have been | 
7 taken until by letter of July 25, 1891, it was returned to the local office 
tor consideration and. action, and was approved August. 7, 1891, upon. oe 
the tender of a new list covering the same lands. = . 
-Glover’s claim depends upon an application filed August 8. “1891, and: 
he seems to rest bis case upon the g ground that the grant ae this com-. 
pany 18 fally satistied, and that the indemnity withdrawal. havin g been 
revoked, the land was subject to his application... zie Ses | 
This tract having been embraced in the application to select filed. in 
March, 1883, which application was pending at the time of the revoca- 
tion of the indemnity withdrawal, was not daub (Dinwiddie v. «lorida 
Railway and Navigation Company, 9 L. D., 74); further, in the case of 
-— United States 0. Alabama State Land 1 Company 2 i. D. aan it was: 
held: 


The poe to the State of Alabama bs section i, act of Tune By 1856, in aid of the 
- Wills Valley railroad, and by section 6, of said act; in aid of the Nor theast aud South-_ 
western railroa:l, were distinct: and separate grants, and, in the adjustment thereof, 
'. there is no authority for the certification of lands ae the limits of one road to 
satisty losses on account of the other. ‘(Syllabns. Be 


The amount of lands. certified. opposite: tiie Wills Walley iiieads exX- 
ceeds the quantity granted to. aid i in the construction of that road, but 
there is a deficit in the grant opposite the Northeast and d Southwestern 
fe Railroad, apposite which this tract lies, — | 
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Tt ‘ispecies remains but to consider the regulanity oe the application : 
to select presented in March, 1883. : . ; 
This list contained a designation of losses as a mee for fia Béla stions 
_in said list, and in other respects it appears to be regular and should 
have been allowed when originally presented. » 3 
I must therefore hold that such application to select was a bar to the 
application by Glover, and the rejection of the same is affirined. 


~ 


SCHOOL LANDS—INDEMNITY SELECTIONS. ~» 
STATE OF CALIFORNIA. 


School lands are not lost'to the State by an executive order creating an Indian res- 
ervation where sections sixteen: and thirty-six are expressly: excepted therefrom}; 


nor (loes the fact that said sections are within the boundaries of such reserva- 7 


- tion authorize solections i in lieu thereof under the act of Febr uar y 28, 1891. 


Secretar, y Smith to the Commissioner of the. General Land Orfiee, J ely on 
| 1893, : 


The State of California has appealed from your decision of June.17, 
_ 1892, rejecting its application to select the S. 4 of the SEH, 4 -and the 
 §. dof the SW. 4, Sec. 12, in T. 10 N., RB. 20 W., Los Rigel. Califor- 


~ nia, in lieu of sorta lands in T. 4 8., R. 4 K., claimed to be lost to the 


‘State by reason of an executive withdenwal of the same (September 29, 
1877), as a reservation for Indian purposes. That order i 1S as follows: 


EXECUTIVE Geneon: re 29, 187%. 
It is hereby ordered that the following described lands, in Galifornia, to wit: alk 
the even-numbered sections, aud al] the unsurveyed portions of township 4 south, 
range 4 east; township 4 south, range 5 east; and township 5 south, range 4 east, 
San Bernar ca meridian, excepting sections 16 and '36, and excepting also any tract — 
or tracts the title to which has passed out of the United States government, be, and | 
the same hereby are, withdrawn from sale and settlement and set apart as & Teser~ 

vation for Indian pirposes for certain Mission | Indiaus. 
2 B. Haves. 


The errors assigned on appeal are as follows: ; | 

1. Error inholding that the tracts assigned as basis for this selection were excepted 
from the Mission Indian reservation. 

2, Error in overlooking the provisions of the act of Congress approved February 
28, 1891, which authorizes the selection of indemnity for school land included within 
any Indian, military, or other-reservation, and provides that seleetion in heir (lieu) 
of land embraced within | such reservation shall operate as a waiver o the right of 
_ ‘the State to the land so embraced. 

_ The attorney for the State has filed an elaborate arg ument in sup- 
port of the appeal, insisting that the bases were not excepted fromthe | 
reservation ; that there was no intention to except them; that the bases 
are the Sroporiy of the Indians by a title anterior to the reservation ; | 
that my are included within the limits oF a Enorvan On, and § SO ) proper | 
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ie : ; basda for. indemnity Mleation aader ie. statrites and that the selection : : 2 oe 
of indemnity i is a waiver of. title to the bases, ete. aie 


It is not thought necessary to. discuss these. ana at length, 


. es because the case of the State of California (15 L. D,, 350), as Teonstrue. | 








It, 1s decisive of the question. herein raised—namely : “Were the. school aes 
sections in the townships embraced i in said executive order reserved, Or = 
_ are they, still a part of the public domain,open. to settlement and. pe jie: 
“purposes, including grants. for school purposes? ‘While the lands for 
which indemnity was asked in that case were held to be lost to the 
. State, and. so a proper basis for selections, such holding i is in pursuance 
of a. subsequent executive reservation made by President Garfield, — 
March 9, 1881, in which he included all the unsurvey ed. portions of said 
township: to wil the government. had title. This order embraced the e 3 
~ school sections, = until Surv Or | the title. of. the State cloes not. . 


oS . attach. 




















Tn that case j it was said: 


As the order of President Hay es oe ‘An mist 25, 1877, had alana. lived this ‘bola _ 7 = 
= ship in reservation, excepting the siatecnth and thirty ty-siath. sections .- . goes DU ISs gr 
evident the sole purpose of the order of President Gar field was to put i iu reservation — 


that part of. the township that might ne survey. be celenet as the sixteenth or : 


ee thirty-sixth section. : re 
This means that, until id orion of Picsidant Garfield had been: pro- ie, 
- muigated, these sections were not reserved, and can not: therefore. be 2. 
oe lost to the State for school ; purposes, by reason of said order. < Be 
- Counsel for the State also invoke the act of February 28, 1891 (26 - 3 
Stat. 796). As this question is not. considered in the case. cited, ih * 
: may with propriety be briefly noticed here. | | , oe 
_. That part of the act relied upon by counsel. is an cae ot to. sec- 2 ee 
-. tion 2275 of the Revised Statutes. That section as 1t originally : stood’ 
provided that, where pré-emptiou settlers prior to survey had occupied 
-. sections sixteen or thirty-six, their claims thereon should be sustained — 
and the-State allowed to select other. lands in. lieu thereof. A similar 
oe allowance was made where these sections were lost or diminished “by = 
_ reason of the. ee being fractional, ov from ay nevtur al cause = 
_ whatever.” | | ea en ee 


- The atiendmicnt, a1 among other things, onan that: 


Other lands of equal acreage are also hereby appropriated and eT or and may | 


ea selected by said state or. territory where sections sixteen. or shia ga 
- are ineluded within : any Indian, ey, or : other reservation; j : ee ay n°4 


with a proviso that— 


When any state j is ‘entitled to ‘agi macepone ‘sixttecn: and thirty-six, ¢ or when said 7 | 


mi eh se sections are reserved to. any territor: ys: notwithstanding the same may be mineral 
~ Jand, or embraced within a military, Indian, or. other reservation, the selections of 


: : such lands i in lieu. thereof lee said state or r territory shall be a waiver of its right to : 
ee said sections. — — An ao ee Z 


Iti is conteuded that, although inene: scotions were. in swords accented ee : 


- a =f from the aeeee vets because they are e located within the boundary y . 
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| limits of such reser vation, they come within the meaning of the amend- 3 


ment, and other lands may therefore be selected i 1n lieu thereof. | | 
Ido not think this’is a correct interpretation of the language of the 
statute. . It does not seem to me that auy reasonable construction of the 


words “included within a reservation” can be made to embrace lands. 


expressly excepted from: it, although such lands are located within the 
outside boundaries of fe reservation. It must be remembered that 
when this reservation was made there was no provision in law. for the 
selection by a state or territory of lands in lieu of lands reserved for 
. Indian, military, or other purposes, and, if these sections had not been 


excepted, they would have been lost to the state, at least until the res- 


ervation was removed, or relief had been extended by Congress. So I 
think not only that President Hayes intended to except them, but that 
it was eminently just aud proper that he should do so. The fact. that. 
the state would be estopped from claiming title to these lands, if it was 
allowed to select lands in lieu thereof, is no authority for allowing BE1EC- | 
tions for lands not lost to the state. 

The position assumed by counsel that these Mexican Indians have an. 
anterior, indefeasible claim, by reason of their citizenship in Mexico 
prior to the acquisition of the territory through the treaty of Guada- 
lupe Hidalgo, can not here be entertained, as no such claim is being 
asserted by them. ze | 3 | 
~ Your decision is affirmed. 


PRIVATE CLAIM—SCRIP—SUCCESSION PROCEEDINGS. 
 NARCISSE CARNIERE. | 


‘In the case of a private claim in Louisiana confirmed to the “‘ leval representatives ” 
-_. of the claimant, and held under succession proceedings as property of the claim- 
ant's estate, the judgment of the court, on application for scrip by the purchaser 
at the succession sale, must be accepted by the Department, iu the absence of 
< aILy proof of the existence of an assig gnce, or legal representative by contract. 
The case of the widow of Emanuel Prue, 6 L. D., £36, cited and distinguished, 


Seeretar y Smith to the Commissioner of the is Land Office, Tuk y x, . . 7 
1893. a 7 

ree (nea on 

I have ‘considered the Aneel of D. J. Wedge, ees to be the 


legal representative of Narcisse Carriere, deceased, from your office — 
decision of February 12, 1889, holding for ea neoliation certain scrip pre- | 


pared under the provision of the act of June 2, 1858 (11 Stat.,294) forthe ~ nf 


satisfaction of a claim confirmed by the act of May: 16, 1826 (4 (4 Stat., 
168) in favor of the legal representatives of Narcisse Carriere. a 
‘By the act of May 11, 1820 (3 Stat., 573) provision was made for fil- 

ing notices of claims for lands in that part of Louisiana lyi ing west of 
the Mississippi river, founded upon any Spanish ‘grant, pOncesslO} or 
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2 aorder of survey andi also for calling up ohiee which: ai uiseotolote 
been filed, and for a report by the register as to all such claims. — Under — 


date of Ovtober 1; 1825, the register at the. Opelousas land office sub- —. 
ie mitted a report of claims filed in. his office (Am. State Papers, Green’s, _ 

: ey ‘Ed., Vol. 4, p- 345) among which is s found one marked ad No. 60 of : 
i whieh it is said: 


The legal representatives of Narcisse Carrie iere Slain & tract of land containing sant : 


= "iundred._ superficial arpens, equal to 677 American acres, to wit: oe follows = 
Lae description of the land and of the: document of title filed.) . | , 


This claim i is founded upon a ‘complete Spanish patent, the most suthentic ane 


: - | complete that is known.. ‘The patent bears every mark. of genuineness, is printed, y See e. 
and its date corresponds with one on the abstract of patents in this office, together 


‘ - with the quantity and boundaries of the land conceded. a is therefore recoumended i 
i for confirmation. | Pol ras PG ack a. 4 a4 ne - 


"By act of May 16, 1896 4 Stat, 168) the several claims Séoommended 


~ +, for confirmation i in the said report of the register. of the land office at ea 


ae : Opelousas were declared confirmed. agreeably to said report, and i in the NF 
| list given in. that act 1S found the claim designated | by. letter A, and = 
~- pumbered 60. | 


sion: 


‘That i in ‘all cases sof confirmation b y this nee. or w here : any private land olaint in e 


-*. been confirmed by Congress, and the same in whole or in part, has not beeu. located Be os 


Se SOE satisfied, either for want of a specific location: prior: to such confirmation, or. for 
. . ally reason. whatsoever, other than a discovery of traud in such claim subsequent to 
such confirmation, it shall be the duty of the. surveyor- -veneral.of the district i in 


which such claim was situated, upon satisfactory. proof that such. claim had been so 


. confirmed, and that the. same, in whole or in part, remains unsatisfied toi issue to the | 


ae elaimant, or his legal representatives, | a cer tificate of location FOE a quantity of land ro | 


os 7 equal to that 80 confirmed and uusatisfied, ete. . 


‘In the year 1873 D. a, Wedge presented: to ‘the eutveyor-general of 


: ‘The act of _ une 02 1858 ( Stat, 204) contains ‘the following ‘provi- 


| Louisiana his petition setting forth that at a succession sale of the es. — ; 


tate of Narcisse Carriere, deceased, had on August 29, 1872, he pur- 


_ chased the claim in question; that. said claim was “nnlocated and un- | 


‘satisfied, and asking” that: certificates of location i in. satisfaction of said 


. claim be issued to him. With this petition was filed a copy of thepro- _ - 


Cess verbal of said. succession sale showing the purchase by said Wedge 
of the claim in question. _ By letter of August 15, 1887, the surveyor: 


a a general transmitted to. your office for action thereon certificates of loca- : oSe 
tion that day issued by him saying: Oe ge ee a 


 Lhave to state that upon a complete examination of the maps and vevords of surveys —- 


and other data on file in this office it appears that this claim has never been located. 


Proof: of. confirmation being exhibited and. satisfactory. evidence having been filed 


that the petitioner has been made the leg al representative of the deceased Narcisse. = | 


e . Catriere by: due process of law, IT have issued the scrip as stated. 


- By letter of June 10, 1879, your office suspended the case under the _ 


: 4 ruling of the Secretary of the Interior May % 1879, the action. had. ae 
= npOn. this. point of vee case’ eee the s same as in ‘the « case of Madame a2 


a 
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Bertrand which i is fully set forth in the decision i in that. case 0(6 L. D., . 
_ 487). — 

On April 1. 1888 after ine decision in the Bertrand case, ay eertia: 
‘cates in the Carriere case theretofore issued were sent to the surveyor- — 
general with instructions to cancel them and rewrite the scrip in six 
pieces of eighty acres each, four pieces of forty acres each, and one. 
piece of thirty-seven acres. The surveyor-geueral rewrote said scrip 
or certificates as directed, and by letter of April 16, 1888, forwarded | 
them to your office. After further consideration of the case in your 
office, the decision of February 12, 1889, from which the appeal now 
under consideration is taken, was mondered, wherein after reciting the — 
history of the case and that a complete transcript of the. record of the 
parish court in the matter of the succession of Narcisse Carriere hat 
been filed, it is said: se 


All the forms of law seem to have een pbeerred aud-a claim alleged to he: at of 
‘fNarcisse Carriere No. 60” was publicl y sold, said Wedge becoming the purchaser | 
and receiving a sheriff’s deed therefor, August 29, 1872. 

- You will observe that this case is sontrolled by. department desing dated De- 
cember 22, 1887, claim of the ‘‘ Widow of Emanuel Prue,” (6 L. D., 436). , 

It was not Narcisse Carriere, but but his legal representatives. who. presented this. 
claim for 800 arpens, originally and to uO representatives it was coufirmed by ae 
aforesaid act of May 16, 1826. 7 

Under the Prue decision, ‘therefore, it is evidence that Mr. Wedge ‘tool nothing or 
of his purchase at the opening of said succession ; 7 Carriere having: no estate to be 7 
administered upon, | ee 

There is no proper party before the land ree tment, as an eet fox scrip 
under the confirmatory act of 1858, and the scrip is hereby held for cancellation 
subject to the us ual ri ight of appeal under the rules. 


It is urged that the order of the parish court under which the sale . 
in this case was made shows on its face all the facts necessary to con-” 
fer jurisdiction, and that this pels So, such order can not be attacked | 
collater ally. 

In the case cf Simmous v. Saul (138 U.S. , 439) the. question 2 as to the 


jurisdiction of the parish courts of oniG as and the faith and credit. — 


to be given their records came before the supreme court and was dis- 
cussed at some length the provisions of .the statutes of Louisiana in — 
‘relation thereto being given in full. The conclusion reached is ex- 
pressed as follows: | : 


The provisions of the law atineantly show, we think, that the parish courts were 
vested with original and exclusive jurisdiction over the administration of vacant — 
and intestate successions, such as the allegations of the bill show this to have beeu: 
They do not differ materially from the laws of most of the States regulating probate — 
matters. The general principles of probate jurisdiction and practice as settled by 
a. long series of decisions in the State courts and in the courts uf the United States, 
are applicable to the powers aud proceedings of the parish courts of Louisiana, and — 


- have been recognized and enforced by the supreme: court of that State. 


The facts shown by the record of the parish court filed in this. case 


are substantially the same as in the case before the supreme court. The 
petition here recites that “N arcisse Carriere departed this life in said 
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“parish many years since Seaine ‘some » property consisting of 2 an: old 


ae deferred. private land claim against - the United. States,” describing it; 


os that it was less than $500 in value, and. asking for an inventory, appraise- — 


ment, and sale. Of the like petition in the Simmons’ estate, the supreme 


court said it “get forth the necessary oe Tacts to. warrant, Be as. | 


- the court in proceeding to administer the estate. a 


- Proceeding, the court. further said: , i 
. The-court, therefore, had before it in’ the petition. hie: death’ of Simmons within ; 


~ the parish, his intestacy, the possession of pr operty, and the smallness of the estate. 
a The order granting letters of administration was a page determination OF the os 
: Semsbenne. of all those facts. Oe ae : . | 


This could all have been. said. aay as aporbpratalys of ene: Car- | 


; Tiere case, aud to make it applicable thereto it would. be necessary only 2 


to substitute the name Carriere for the name Simmons. - 


In that case the question. came before the ‘supreme | court ie: os 
Pay 8 demurrer, and it was held that, taking the facts well pleaded as true, ‘. 
the parish court. had a clear and ‘unquestionable jurisdiction of the — 


tn Simmons’ estate, and that a judgment of a parish. court in. Louisiana. | 


rendered within the sphere of its jurisdiction i is binding upou the courts = 
of the several States and of the United States. While the court thus. - 
held, the rule that inquiry might be made as to the facts nO. ‘to 
7 confer jurisdiction | was adher ed. to, it being’ said: : 7 | 


It is the settled doctrine of this court that the ‘constitutional provision ‘that full 


7 faith and credit shall be given’ in each State to the judicial proceedings of other 


ie States, does not preclude inquiry into the ‘jurisdiction: of the court in which a judg- 


nee ment is rendered over the subject matter or the parties atfected | by it, nor into. the: ms 


facts necessary to give such jurisdiction. penOMDEOR v. Whitman, 18 Wall. 157; Cole 


v. Cunningham, 1399;028,;1075 a 24 
Tn the case of. Thompson Us. Whitman as Wall. 457 ) the cane after ate 


aye stating the rule substantially as — above, and citin, g many authori- 7 


ee ‘ ties upon the subject, proceeded: 


But. it must be admitted that. no aéciston has ever: ee andes on-the pr ecise e point ee ake 


involved in the case before us,in which evidence was admitted. to contradict the 


oy record as to jurisdictional facts asserted therein, and ata, as. to facts stated to” 
oo have been passed upon by the court. 


‘But if itis once conceded that. the validity of a , jadgment.- may be att noe ete 


laterally by evidence showing. that the.court had no jurisdiction, it is not perceived ~ ahs 
- how.any allegation. contained in the. record itself, however str rongly made, | can affect ec 
the right..so to question it. The very object of the evidence: is to invalidate the 
ae " -paperas a. record. “Af th at can be successfully done no statements, contained ther ein) 
2 have any force. If any such statement could. be used to prevent inquiry, a slight perce 
form of words might always be adopted. 80 as effectually to nullify: the right ofsuch. = . 2: 
| inquiry. Recitals of this kind: must be regarded. like asseverations of. good faith in” fore 
8. deed, which avail nothing if the i instrament is shown to be fraudulent. : oa 


-On the whole, we’ hake it cleat that he : jaininatstidi of shel une. ae y hich: a Gnie 


ment is rendered in any State ma y be questioned i in a collateral proceeding i in another. 


State, notwithstanding the provision of. the fourth article of the. Constitution, ‘and. 


oo ; the law of 1790, and notwithstanding the. averments contained i in the record of the ee 
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. One of the jurisdictional facts set forth i in the petition - in ihe Car- 
riere. succession, and one which is mentioned by the supreme court in ~ 
the case of Simmons »v. Saul, supra, as necessary to confer jurisdiction 
- upon the parish courts is the possession by the estate of property. _ 

Whether this Department may, of its own motion, inquire as to the 
jurisdiction of a court of this character in. any given case, and if so, 
what circumstances will justify such an inquiry, need not be considered 
here, for it is, in my opinion, sufficiently shown that.it had jurisdiction 
in this particular case. This conclusion is reached ‘upon the theory 
that the claim or property in question belonged to the succession of 
Carriere, which theory rests upon the construction given the term 
‘legal representatives” in the following pages. ‘The claim was reported 
as made by the legal representatives of Narcisse Carriere, and. the con- 
firmation was to, such representatives. | 

It is urged by this appellant that there are two classes of legal repre- . 
sentatives, those by contract and those in law. That when the confir- 


mation was in favor of a legal representative by contract it was neces-- 


sary for the claimant to establish his right by showing a complete chain 
of title from the original grantee to himself, in which the confirmation 
administrators (7 Op., 60). Cox v. Curwin (118 Mass., 198); Warnecke 
would be made to him by naine. And that in this case there being no 
legal representative designated by the Commissioner by name, the pre- 
‘sumption immediately arises that ‘the confirmation was to the legal. 
representatives inlaw. | , : a 
The term legal repr esentatives in its ordinary use means s éxecutors and — 
©. Lumbea (71 TL, 91); The People, etc. v, Phelps il., 147); oe 


‘man v. Long (89 Tll., 19), 
All these authorities, however, agree that the term is deoguauely used 
ina different sense, and that the construction to be given the phrase 


~ depends upon the intention of the party using it.’ The construction of. — 


this term “legal-representatives” was presented to the supreme court — 
in the case of oe v. Page ? a 605), ee in the decision iu Uhat 
case it was. said: : 


A difficulty had occurred at the Land Office, at an early day, in respect to the form 
of patent cer tificates aud of patents, arising out of application to have them issued 
in thé name of the assignee, or present claimant, thereby imposing the burden of 
inquiring into the derivative title presented by the applicant. This difficulty also 
existed in respect to the boards of commissioners under the acts of Congress for the 
settlement of French and Spanish claims.- he result seems to have been, after cou-.- 
sulting with the Attorney-General, that the Commissioner of the General Land Office 
recommended a formula that has been very generally observed, namely, the issuing - 


of the patent certificate, and even the patent, to the original grantee, or kis legal — 


_ representatives, and. the same has been adopted by the several boards of commissioners. 


-, This formula. ‘or his legal representatives,” embraces representatives of the original 


grantee in the land by coutract, -sneh as assignees or grantees, as well as by opera: _ be 
tion of law, and leaves the question open to inquiry. in a-court.of justice as to the ak, 
party to whom the certiticate, patent, or. confirmation should enure,. 


In that case the claim was presented to: the board of commissioners. _* 
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by “Lonis Lamonde assignee ae ae aste Conde,” ama the Sain tion: | 


- was: made to “the representatives. of ‘Aug uste Conde. 0 Hogan claim- 
ing through Lamonde brought ejectment. for a part of the land, and the | 


court below decided that he was not entitled to recover. The supreme: 


| : court held that the question as to whether there had been an assign- 


ment by Conde to Lamonde should have been submitted to the jury as 
a question of fact, and not of law.. 

The ruling of the court in that case was cited wid followed in Car- | 
penter v. Rannels (19 Wall., 138). In both of those cases the minutes 
of the board of commissioners showed that the assignee ‘appeared in 
person in support of his claim, and it was for this reason that it was 


“held that the term legal representatives should be so construed as to mean | 
= representatives. by contract rather than be given its ordinary signifi: 
__eance of representatives in law. It will be seen at once that the case 
of the Widow of Emanuel Prue (6 L. D., 436) cited in support of the 
“ decision ‘of your office in this case Was stiitlar to the cases before the 


supreme court: in that. che. claim was. presented: to. the board by one | 


- elaiming to be the assignee of Mrs. Prue. | 2 ae 
In the case now under consideration there i is nothing j in the en Of 
— the register, or in any of the papers presented. to me indicating that an — 

_ assignee or representative by. contract has ever appeared. This being — 


true, we mast treat the term ‘leg al representative” as used in the re-- 


- port. of the register 1n. its ordinary meaning, This construction is in 


favor of, rather than against the conclusion. that. the oe court had 


| Suedienon to direct the sale of said claim. - 
The provisions of the civil code of. Eoulsiata of 18241 in i force at the. in 
time this claim was. reported upon are not, in so far as applicable. to 


this case, materially different from the provisions. of the code of 1870, | 
and: quotations will: therefore be made from. the later code. as follows: 


Art, 873. The succession not only includes the rights and obligations of the de- 
eae as they. exist’ at the time of his death, but all that. has accrued. thereto since. 


. the opening of the succession, as also the new charges to” which it becomes subject 


(Art. 869, Code 1824). 

Art, 934. The suecession, either testamentary or legal, or irregular, becomes open 
by death or by presumption of death caused by long absence in the cases established 
by law. (Art. 928, Code 1824), | | 


Under these provisions it would, seem that this claim became assets 


‘of the estate of Carriere whether the confirmation. was mnade before or 
after his death, and therefore properly within the jurisdiction of the 


proper parish count The other provisions of the codeof Louisiana waite 
it seems proper to refer to in this case, are as follows: Hes 


Art. 1095. A SUCCEeSSI1O1L 18 called vacant when no one claims it, or-when all the 
heirs are unknown, or when al the known heirs to it have renounced it. ae 1088, 


Code of 1824.) ; . > ae 
Art. 1097. ‘Vacant successions are managed by administr ators sonoma by cour i a, 
under the name of curators of vacant successions. (Art. 1090, Code of 1824). 


Art, 1190. If a succession is so small or isso much in debt that no one will: Pe: | 


wks ; “the caratorship of it, Aube judge 0 of. the. od where the. succession - is ‘opened, eer fe 
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having Suaeneda an inventory of the effects composing it, shall appoint the district 
attorney of the district, or the district attorney pro tempore of the parish, curator of 
‘said succession, who shall canse the effects to be sold, and the proceeds to be applied 
to the payment of its debts; the whole to be done in as summary a manuer as pos- 
‘sible to diminish costs; provided, that this article is not. to. apey to. successions 
amounting to more liar five hundred dollara. ic Be 


Some informalities appear upon the face of the aaeord in iis case, 


such as the appointment of an administrator ‘before the inventory was 


made. the failure to give notice before making the appointment, ete. 


The same informalities or similar ones existed ‘in the record presented _ 


in the case of Simmons v. Saul supra, but were held by the supreme 
court to bé immaterial, or at least insufficient, to oust the parish court 
of jurisdiction or to be “made grounds on which me decree. of the © 
court can be collaterally assailed. mu : a 
After a full consideration of the questions involved in this case, [I _ 
have arrived at the conclusions, that this case is not controlled by tie 
‘decision in the case of the Widow of Emanuel Prue (6 L. D., 436) cited 
in support of the decision of your office herein, that i in the absence of a 
_ showing that there ever was in this case an assignee or legal represen- 
tative of Carriere by contract, the judgment of the parish court that 
the claim became assets of his estate must be accepted, that under the 
ruling of the supreme court in the case of Simmons v. Saul supra the | 
parish court of Lafayette parish had jurisdiction over the. succession. of 
Carriere, that the informalities in the record are not such as to present 
grounds upon which the decree of the parish court may be successfully 
assailed, and that the sale under that decree must be recognized as — 


vesting in the purchaser thereunder all the rights of the estate or of — 


Carriere himself by virtue of the confirmation of his claim. It follows 
then that the decision of your office holding for cancellation the serip 
prepared for the satisfaction of this claim was in error, and the same is — 
_ therefore reversed. i : 


eee 


. SOLDIER'S ADDITIONAL HOMESTEAD—MISSOURI HOME GUARD. 


SMITH HATFIELD ET A 


In the consideration of a. motion for review it will be pesdaedit that rouond facta, as 
_ found in the government archives, as well as all facts presented by the parties 
| in interest, were within the Secretary’ 8. knowledge, and were e by him considered 

in his former decision. 

The right to make soldier’s additional homestead anes does not: extend to members 

of the Missouri Home Guard. aie | | : wre | ts 

_. The doctrine of stare decisis is recognized and followed’ in the Department i in the dis” . 

position of cases, that involve prineiples well established by a uniform line of 
decisions. 


ReCnTan y Smith to the Gommiseioner of the General Land 1 Office, J uly y ”, 
«1893. | 


«tL have considered the motién. for veheaaae® in 1 the matter of Smith 
- Hatfield, et ee for certification of additional homestead rights. 
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a appears ton the posord that: your office, September 41; 1888, 33, 
| “ yejected said application. By decision of March 1, 1888 (6 L. D. B57), — 
my predecessor, Secretary Vilas, affirmed the deosion: of your afiice, | 


and, on August: 18, 1888, he overruled a tmotion for. review of said deci- 
sion (Press copy- ‘book 161, p. 415). ee , 

The case is one involving the question as to the right: of. those who 
rendered service in what were termed Missouri. Home Guards to the 
benefits of the provisious of. sections 2304 and 2306 of the Revised 
Statutes of the United States. This question has repeatedly been be- 
fore the Department, and the decisions have uniformly been to the 
effect that those who were members of the Missouri Home Guards are 
‘not entitled to the benefits of the statutes above cited. 

‘Such was the effect. of the decision render ed in this case, Mar ch 1, 


“1888. and. in the same case, on review, August 18, 1888, The petition, be | 


which gives occasion for this opinion, was not. filed until December 30, 


1889, more than sixteen. months: ‘adter, the rendition of the decision on. : 


the niotcn for r evlew. 


The contention is that the fir st fnducs an the or is dbcibions “ that oe 
ithe Missouri Home Guards were a State: military neal Was COR- ae 


 Spicuous error of faet. ” (Page 21. of. brief.) Also, that» 


~The evidence necessary to establish the right: was in the records of the ot ae ‘or 

its existence even was unknown, and diligence could not discover it sooner than now. : 

‘These applicants for cer tification are not. only entitled to it by virtue of their posi- | 

tion, but.they are. meritoriously entitled for their lon g and. expensive litigation 7 
made necessary by the failure of the Department to discover from the records i in + ee? 


| the executive custody the true status of these soldiers. (Page 42 of brief: ) 


This is, in effect, au alleg cation of newly discovered. evidence, it is: 
‘not shown why it could uot have been discovered by the parties inin- 


_ terest or their counsel until after there had been’ two. decisions by the 
Department i in the case now under consideration, 1 nor is it made to ap- 


- pear that my predecessor, at the time of making said decisions, did not : 


ewe before him all the facts now alleged to be newly discovered. 


I can not. assume, because he did not in his decisions review in detail | 
allthe record facts now set up in support of the pending petition, that . 


they were not taken into consideration. On the other hand, the pre- 
‘sumption, nothing appearing to the contrary, is that record facts as 
found in the government archives, as well as all facts presented by the 
parties in interest, were within the Secretary’s knowledge and were by 
him considered. 
While to strictly apply the doctorine of res judicata i in ex parte CASES, 

or cases between the government and claimants under its laws, would 
_ perhaps be harsh, yet tliere must come a time when even this class of 


cases should be regarded : as closed and finally settled. | But if res judi- _ 
cata be not applied to this case, the legal principle involved - Seems SO a. 
_ well settled by numerous decisions of the Department that L ain ‘not 


now. called. ‘pon. to determine its correctness. “ 
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J anuary 3, 1880, more than thirteen years ag 05 Secretary Schurz, in 
the Wilson Miller case (6 C. L. O., 190), held that the Missouri Home 
Guards are not entitled to the benefits of section 2306 of the Revised 
Statutes. This interpretation of the, law was adhered to August 30, — 
Bee by Acting Secretary Joslyn, in the case of William French (2: L. 
D., 235), and by Secretary Teller on October 1, 1883, in the same case, 
ou review (ib., 238). It was also endorsed and’ adopted by Secretary 
Vilas on March 1, 1888, in the original - decision i in the case now before 
me (see 6 L. D., 557), and again by the same Secretary, in the same case 
on review, misuet 18, 1888 (Press copy-book 161, p. 415). | 

The question was also directly passed upon, Rocast 18, 1888, by § Sec- 
retary Vilas, in the case of Chauncey Carpenter (7 L. D., 236), and the. 

‘game conclusion reached—viz: that the right to make soldier’s addi- — 
_ tional homestead does not extend to members of the Pour Home 
Guard. =i 
Thus, for a number of years, the rulings. of the Denainent have: dae 
-formly been to the effect above indicated, and the principle has become, 
so well established as to bring it within the rule of stare decisis, and. as 
80 settling a@ point by decision that it forms a precedent not to ‘be 
departed from. 

The act of May 15, 1886 (24 Stat., 23), making. provision for the dis- 
charge of members of the Missouri Home Guards, “whose claims for 
pay were adjudicated by the Hawkins Taylor Commission,” does not © 
relieve from the application of the rule above enunciated, for that act 
was in existence and before the Department when three of the several] . 
- decisions herein cited, adverse to the contention of counsel, were ren- | 

dered. . : 
~ I must fveratore decline to dita a ruling of so long standing as 
that which controls in this Case, and the eee tor re-review 18 over- 
ruled. | 
I may add that if the question were a new one, now raised for the 
first time, I should, so far as the consideration of this motion has led 
me to investigate the law on the subject, be inclined to rule as has 
been ruled by the Department for thirteen years, that members of the 
_ Missouri Home Guards are not entitled to the benefits of section 2304 

and 2306 of the Revised Statutes. an 
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_ TIMBER AND STONE LAND—MINING CLAIM. 


SHEPHERD Vs ‘Brep BT AL. 


a. An ‘aeveement: sane i prior i final iinet to. sell jand scbhaced a in @ timber land claim a 


defeats the right of purchase under the act of June 3, 1878. 


‘Land containing sfone suitable for making lime may be entered as a Placer « claim, or oe, | 


purchased under the timber and stone act. 


- . a between two applicants for such land, one ander the timber and “aioe act, and : 


the other as.a placer claimant, priority in the assertion ore a legal claim. must : . : 


~ determine the rights of the i . 


nee = First Assistant Seoretary Sims to the Commissioner r of the General Land 7 


- Office, Fuly ay 1893. 


Ow September 17, 1888, ‘Frank w. Bird. filed. ace conlivetion to pur- 
chase lots 4 and 5 in Sec. 29, and. lot Lin Sec. 23, and lot 1 and the NW. 


4 of the NW. $ of Sec. 26, T. 37 N., BR. 1 W., Seattle, Washington, 


oer the act of June 3, 1878 (20 Stat. » 89), alleging that. sald land was. 
chiefly valuable for timber. ; 


- On December 27, 1888, Joseph P. Shepherd applied to purchase the 
same land under the same statute, alleging that said tracts were chiefly - 


valuable for stone, and protesting against the application of Bird. He 
alleged that said land was not chiefly valuable for its timber, and that — 
Bird’s application was not made in good: faith for his own use and- 
~ benefit. 

Bird offered proof in Bapott of his appl eation on March 19, 1889, 
and Shepherd offered his proof on November 15, 1889. Thereupon a 
hearing was ordered.to determine the rights of the parties, which was 
held on December 7, 1889, both partiesattending.. There also appeared 
‘at the trial one Patrick Gibbons, who protested against the claim of 
‘Shepherd, alleging a right under the mining laws, and claiming to 


have been in the possession of a part of the land continuously since. | 


. long before Shepherd’s application was made, and that he had located 
said land as a placer mine and had érected kilns and was making lime 
out of. the limestone contained in said placer location. 


On October 20, 1890, after considering the evidence sabmicted: ae = 


oe ate and receiver held that lot 1 of See. 28 is chiefly: valuable: for of 


i its limestone, and. that the remaining tracts: are chiefly valuable for. i: 


aoe | timber; that Bird’s application was not madefor his own use and benefit, > 


and that Shepherd’s application should be accepted except as to lot 1 of : 


= Sec. 23. An appeal was taken, and on August 24,1891, you. considered - ~ 


* the rights of the parties in the premises, and held. that Bird’s applica- 


- tion should be rejected because not made for his own use and benefit. : =. 
You held that all the land in question was chiefly valuable for timber, 


~~ except lot 1 of See. 23, which: you held was. chiefly valuable for its : 2 
; -limestone. ‘You nejectad Shepher Ws application to purchase the land a 
other than lot al See. 23, because he apnnee pr it as oe timber: a 
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and stone act, alleging that its chief waite eonsiated of the ne while 
you found that these tracts were ehietly’ valuable ‘for timber.. 
You held that lot 1 of Sec. 23 was chiefly valuable for stone, and that 


| Gibbons being in possession of and working the lime quarry when 
Shepherd applied for it, was prior in right and the claim of Shepherd - . 


should be rejected. In ‘oiler words you rejected the claim of both Bird | 
and Shepherd and refused to pass on the claim of Gibbous because it 
was not properly before you. Both appreene have appealed. from your 
judgment to this Department. 

The record shows that in May, 1888, John G, Ohilert, who lived near 
_ this land, discovered that limestone rock existed on a part of it (since 
found to be lot 1. of Sec. 23). “He-located it first as a placer, but was 
informed by some one soon after that it could not be entered under the 
placer laws. He then located it as a lode, and also applied to purchase 


| the whole of the lands in question under the timber and stone act. 


Thereupon he went to Seattle, sold an interest in his claims to Bird 
and Brannen, relinquished his timber land application to the United 
States and organized and incorporated the ‘Seattle Lime and Marble 
Co.” and filed the articles of incorporation on May 31, 1888. 

- Soon after Bird purchased nearly all of the stock of said company, 
and on September 17, 1888, applied to DUPeHORe a tracts in question 
under the timber and stone act. 

On October 25, 1888, he sold all his interest in said tas to Joseph 
BP. Shepherd, T. J. Milner and Alfred Whittle for $5000, or, rather, 
agreed to relinquish all his claims on condition that they pay the above 
_ consideration. A part of the consideration was paid, aud the stock was 
transferred to Milner, Shepherd and Whittle. The total capitalization 
of the Seattle Lime and Marble Co. was $300,000, divided into 
150,000 shares of $2 each. At the time of the sale from Bird to these 
| Sentloinien he owned 149,880 shares of the stock, or all of it except one 
hundred and twenty shards, Whittle sold two hundred and fifty shar es 
to Patrick Gibbons for $500. When Gibbons went to the lime kilns on 
the tract he found that the company was in debt about $5000 for labor 
and materials furnished. He paid off the debt and afterwards bought 
Milner’s interest in the claim for $2500 and has been in possession of 
the lime kilns and working the same ever since. He claims that Shep-— 
herd and Whittle never did put any money iu the business, and that 
he paid Shepherd for his trouble about $350 for superintending the — 
works while they belonged to Bird, Milner and Shepherd, and that . 
. Shepherd and Whittle abandoned the property rather than pay off its — 
debts. The $350 paid Shepherd Was a part of the $5000 company | 
debts paid by him _ 

On December 27, 1888, Shepherd applied to, purchase the tracts in 
question under the Hane and stone act, and on January 12, 1889, 
Gibbons located twenty acres of said around, nee the lime ins 
and improvements, as a placer claim. 
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has At the time Bird aplied to putchasd these ‘pacts, the ‘kilns: were 
owned by the Seattle Lime and Marble Co., a controlling interest in 
which he owned. The application. was | ‘evidently inade for the use of 
_. the company, and his agreement to sell thereafter and before making ba 
 flnal proof shows that his: application to purchase was not made for 


himself, nor in good faith; besides, the agreement to sell is sufficient to 
defeat his right to pur chase: since under. the act in question the proot 


‘must show that he— 


does not apply to purchase the same on speculation, bat in aigocd faith to appropri- 
ate it to his own exclusive use and benefit; and thathe has not, directly or indi- 
rectly, made any agreement or contract, in any way or manner, with any person or 


_ persons whatsoever, by. which. the title which he might acquire from the govern- 


ment of the United States should inure, in ae or in mee to the benefit of any 


- person except himself. | | | 
There can be no doubt. but ‘that all the land in. question is ahietiy no 
sees a valuable for its timber: and stone. Sia is of no value for any thing else, oes | 
being on a steep hillside or mountain, nearly inaccessible, and very 
rough and rocky. A great deal of the stone is of little value, but on > 
- : lot 1 of Sec. 23 limestone may be found that i 18 suitable for the manu- e sats ee 


oe facture of lime, and, judging from the money that has been expended i in 





Mess as were asserted by those under whom he gained possession, and those oe 
under whom he claims never asserted any claim as against the govern. 
ment, unless the lode location made by Ohlert was the assertion ofa 
ao claim, and thay was 8 long. since > abandoned ; besides, the tract was not See 


2 : = 2 burning lime there, . and the efforts of all these par ties to get title to. 
2 the limestone land, it must. be of considerable value. | 


Under the decisions of this Department stone suitable for maine. i 


os lime may properly be entered as placer ground. Maxwell v. Brierly 
oo 0, “L. O., 50); Conlin «. Kelly. 2D) Det. may also be properly 
ae entered or purchased under the stone ‘and timber act, Supra, and I, 
ae think, in considering the rights of Shepherd and Gibbons j in this case, 
- the priority of their respective. claims must be considered, and the nen eo 


given. to him who is found. first to have asserted his claim. _ 
Shepherd applied to purchase December 27, 1888, and if at that fine ‘ 


— noone had initiated a bona fide claim to the tract under the laws ofthe — 
United States, and if the tracts were not im the possession or oveupancy 
of a bona fide settler, then his claim should be allowed, as’ being the 
_ first asserted. Under the facts as shown by the record I think Shep- _ 
herd is clearly entitled to purchase under the stone act that part of the. 


tract found to be chiefly valuable for stone, to wit: lot 1 of Sec. 23, T. 
37.N., R.1 W., for the reason that he first applied to do oe and it was 
at fhe time subject: to purchase under the. stone act. — 

The claim of Gibbons for a part of lot 1 in Sec. 23 is based on his » 


- long occupancy and use, and on his placer location made on J anuary 


12,1889. His actual claim against the United States, the owner of the 
tract, is ‘based on the placer location. ; 
“Whatever: claims he may have had prior to that time were aie such 
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subject to location and entry as a lode claim. As a matter of fact. Gib-- 
bons’ claim against the government must be held to have. been. first 
| asserted on January 12, 1859, when he made a placer location. - ‘True, 
he was-in possession before that time, and he and those under whom he 
claims possession had placed improvements on the land. He had not, 
however, on -_December 27, 1888, when Shepherd applied for the land, = 
Inade any settlement on the lands nor has he ever claimed - any tights 
as a settler, or made any impeouements: such as a settler would have 
made; and since, on December 27, 1888, he had no legal mining claim 
on said lot 1, it was properly subject to. Shepherd's application to pur. 
chase. | 
The balance of the tract, being chiefly valuable for timber, is not sub- 
ject to entry and purchase under the application to buy i it as stone land. 
Your judgment i is accordingly Paes | 


‘TIMBER CULTURE ENTRY—SECTION 452, B.S. 
WALKER v. PROSSER. 


A. timber culture entry made by a special agent of the General Land Office will not — 
be canceled on a charge of invalidity at inception, where it appears that it was 
allowed under an express ruling of the Commissioner, and that the entryman 
had subsequently complied: with the law in good aa and was not in zovers 
ment émploy at the time the cotiiegs was initiated. 


First Assistant Secretar y Sims to the. Cominisstoner of ae aera , 
| Land Office, July %, 1898. 7 


I have considered the case of J ohn A. Walker ». William F. Prosser, | 
on appeal by the latter from your decision of March 30, 1892, holding 
for cancellation his timber culture entry for lots 1, 2, 5, 's and 10, Sec. 
2,1. 8 N., BR. 24 E., North Yakima, Washington, land district. 

The record lows that on October 18, 1882, Prosser made timber 
culture entry for the land in controversy, and on October 28, 1889, 
3 Walker filed affidavit of contest against the same. 

The affidavit was amended, and as such it alleged that the entryman 
was disqualified to make timber culture entry, because at the time of 
making it he was a special agent of the government, appointed by the 
‘Commissioner of the General Land oftice; secondly, that he had failed . 
to plant and-cultivate trees on the said tracts. A hearing was duly 
_ had upon the charges made, and the local officers held that as he was 
such special agent, the entry was void in its inception, and recom- 
mended its cancellation. From this decision the entryman appealed, 
and you, upon considerin g the case, affirmed said action, and held the — 
entry for cancellation, from which decision he also appealed. 

This case is paculiar As the local officers say, “A great hardship. 
‘has been done the contestee in this case, because, we have no cloubt, 
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he was alowed to make this mie upon n'the authority of the letter be- 


a fore. referred to.” The letter “referred to” was a letter by Commis- 


> sioner McFarland to the re gister and r receiver ab Olympia, Washington a 


--‘Territory, dated July 22, 1882. 


This entryman had ae final aint « on ‘another traet of aad: on | 
which he had a pre-emption filing, and being a special ‘agent of ‘the 
general land office i in the district in which the land was situated, the 


; = local officers declined to accept the proof, but transmitted the same to. . 
the General Land Office, asking instructions. ‘The ~ referred to - 


- contained inter alia, the following rulings: 


iis held by this office that the case of Mr. Prosser does not come within fhe: in- 
~ hihition. contained in-section 452, Revised Statutes, and that a special timber agent 
may be entitled to the pre-emption privilege, not being employed in the general land 
office at Washington. The circular of August 23, 1876, issued by this Oftice, under 


the Hon. Secretary’s decision of August 3, 1876 (3 Copps. Land Owner, 122), forbids 


the entry of public land by clerks and employ ees in the local land offices, but does. ; ; 
~ not apply to special agents. ) a 
_ Under this ruling, he made the timber culture entry 3 now before me, | 
on October 18, 1882. - : | 
In 1883, he, case of Grandy 7 0. Bedell came “nate eee Teller | 
(2 E6D. 314). -Bedell had made a timber culture entry while he was a 


. ; eeeee s clerk in the land office in the district in which the tract was 


‘situated, He had ceased to be such clerk when the contest. against — 
the entry was initiated. After quoting the statute, section (452, R.8.), | 
aud referring to the circular extending the operation of the statute to 
include clerks in the local offices, and referring also to the case of State © 
of Nebrasxa v, Dorrington (2-¢, L. LL. , 1882, 647), the Secretary Says: — 


| Buti in the case now under consideration, the entry was allowed November 8, 1875? i 
and since that time the claimant has apparently in good faith observed the reqnire- 
ments of the timber culture law, so far as within his power. - At the time of the - 
contest the claimant was not an: employé of the district office. Taking these facts” 
into consideration, and the further one that he was not by express provision of law 
incompetent to make the entry, I am of the opinion that it should be permitted to 
stand. Under the existing regulations of your office the entry should not have been 
allowed in the first instance, but inasmuch as it was, to insist on its’ cancellation 
| after s0 many years’ compliance with the law, would seem to be giving undue im- 


Sy ; ‘portance to the rule forbidding such entry. . 


- In the caseat bar it is evident that the ‘entryman did not intend to | 
defraud the government, asinguiry was duly mace of the Commissioner 3 
_ of the General Land Office, and the facts were laid before him. ~Be- 
side this, the entryman has not been in the government employ as such. | 
special agent since 1885, and like Bedell, in the case cited, he was not _ 
— in government employ when the contest. was commenced. If he was © 
inhibited at the time the entry was made, the disability was removed — 
before the contest was initiated, or any adverse right attached. 


An entry or filing made by a minor is invalid, but if the disability of 


infancy is removed before an adverse claim attaches, or & contest is 
initiated, the invalidity is cured. Jar ames SP. Peay Se i, D. Eager 
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‘So when an alien makes a filing before declaring his intention to be- _ 
come a citizen, it is invalid, but declaring his intention before any con-_ 


. test is initiated, or adverse claim attaches, it relates back to the date 
_ of filing, and cures the defect. Lord v. Perrin (8 L. D., 536), 


_ The evidence shows thatthe local officers were substantially correct. 
in saying “ Bad faith can not in anywise be imputed to the entryman, — 
for it appears that he has expended considerable time and money at- — 


tempting to grow timber on the land, but with meagre results.” 

There is another matter that enters into the consideration of this 
case. It was of record that the entryman was a special agent, and it 
was notorious in the community in which this land is situated that he 
was serving in that capacity. I will not say that an estoppel can be 
plead in the case, but I will say that the contestant’s claim is entitled 
to less consideration than it would have been, had he asserted it immedi- 


7 ately upon the entry being made, instead of standing by until the entry- - 


man has fenced a large tract of the land, and broken and cultivated 


— twenty or thirty acres, and planted and replanted trees, and until, by | 


his (the plaintiff’s) own statements, a canal. is being constructed which 
_ will enable the eutryman to irrigate his tree claim, and which renders 
the land of double, or treble the value it was when the ae began 
— work upon it. 

Having considered the vase in the light of all the facts, and especially 
the fact that the entr yman had the direct ruling of your predecessors 
that he did not come within the inhibition of section 452, R.8., which, 
at the time of making his entry, was to him ‘the law, U cannot concur 
in your rulings. ; 


There seems, indeed, to have been no o clear ‘sweeping ain g upon ae A 


. question until February 3, 1890, in the case of Herbert MeMicken, e¢ al. 
(10 L. D., 97), this being long after this entry, and long after the entry- 
- men had ceased to be in the government employ. 


I agree with the local officers that there was error in the ruling, that 


a special agent. does not, under the present rulings, come within the 


inhibition of the statute, but such, as I have said, was not the ruling . 
of the Commissioner when direct inquiry was made of him in this 
. entrynian’s case, at the time the entry was being made. This peculiar 


feature of the case, and the hardship it would work to deprive the 
entrymau of his improvements, made in good faith, and turn them over 


to one who has stood by all the years of the entry and seenthem being _ 


made, compels me to follow the decision of Secretary Teller, in Grandy 


v. Bedell, supra. The contest is therefore dismissed, your decision. 


accordingly reversed, and the entry will remain intact. 
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: ISLAND-SURVEY_R ATLROSD AND ) SCHOOL GRAN Ts. : 


‘Srare OF ‘FLorrpa Br AL, ce “Warson. 


| oe ean is properly surveyed rene eoransed’ as an independent tract where. the lake ee 


_ within which it lies is made the x bonndany of the sections s lying on the Tin of : 
saidlake. | 7 


2 Sections, or fractional sections, as so retarhed, must be considered as Renanine the - 
exact quantity. expressed in such return, and the rights of a State under the ~ 


school grant, or of a railroad company under grant must be controlled ther e- ' 
Ds. sey ae 


Seoretary s Smith to » the Commissioner oft a General Land Oe, Try ”, 


i 893. 


I have epneidersd the : appeal by the State of Florida Spin your ee : 


ion of November 16, 1891, holding that a certain lot, numbered 1 and_ : 


- containing 17.32. acres, in township 128., , range 22 E., is an independent 7 : cc : 
tract, and not parts of sections. 15 and 16 in which it. geographically Rested 
lies be extending the lines of the survey. over "Orange: ire? in which fr 


ee: the island is situated. 


> Since the case has reached this epactuenk: the Florida Central and -_ 
a Peninsular Railroad Company has petitioned . to intervene, claiming, > 
under the grant made by the act of May 17, 1856 (11 Stat., 15), that ae 
| ‘portion of the island which by. an extension of the. lines would be ine <2 : 


. _ eluded in section 15, ° 


By reason of Orange lake, sections 1B and 16 of said. township are re i 
made fractional, each containing between 150 and 200 acres. ie 
This township has been twice surveyed, first. in 1835_ and again in 


ae 1851. In each of these surveys this island was returned. independent a 


a _ : of the Sections, aud it is upon this return that you hold that it doesnot 
—. form a part of said sections, and, consequently, would not pass under = 

ee either the school or "railroad: grant, ay: was of Specific. Sections in : 
“place, 


The field bias show this island #6 be 13, 50 ¢ apeihe south: of the. ter- : 


ae a mination of the line between. sections 15 and 16, on the rim of the lake, - 
ao = and it would. be included within said. Ractiona: if the lines were pro- 
ee jected, but the. southern corners. of the. section are on. the meand er line 


95 22 accordance with the instructions to eee -general ti then 1 m n force and 2 ate 


2 of the lake, and, if projected to the extent of a mile in length, ae aouth-. : 
ern corners yrould be near the center of the lake. | 


The survey of this township. was made i in 1835. and again i in 1851, in 


cone _ still in force, | 


The peieas es of the subdigiaens of the pablic inne as thus estab- _ 


ae lished. and returned by the duly appointed. government surveyors, when , ws 


approved: by the surveyor-general and accepted by the o: government, a 
mare uuchangeable. en? March 3, as Bot 
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Unless those surveys were absolutely in vain of law, sections 15 
and 16 and all other sections made fractional by said lake, and so re- 
turned by the surveyor-general, must be held to contain the exact 
quantity of land expressed in the return. (Section 2396 R. 8.) 

If the lake lay entirely within the boundaries of a section—that is, 
the four section corners—all islands within the lake would be a part of 
_the section, but, if there is no place to establish and fix a section corner 
‘by reason of the existence ‘of a body of water, the sections or tiers of 
sections affected thereby must be nee and such sections made 
fractional. 

In the cireular of instructions of March 13, 1883, 1 L. D. , 671, relative . 
to the *‘ Restoration of Lost and Obliterated Corners,” a synopsis of the 

various acts of Congress relating to the public surveys is given, from 
which the Commissioner said it is evident— 


That in fractional sections where no opposite corresponding corner has been or can 


be established, any required subdivision line of such section must be run from the — 


proper original corner in the boundary line due east and west, or north and south, 
as the case may be, to the water course, Indian reservation, or other exterior hound- 
ary of such. section. 

Under this construction of the law reiting to the public surveys, the 
lake was made the southern exterior boundary i in the survey of said 
sections 15 aud 16, and all islands found within such waters and not 
within the four section corners were properly” excluded theretrom and 
returned as separate tracts, for the reason that it was a fractional sec- 
tion, where “no opposite corresponding corner” could be established, 
and the subdivisional line running north and south was by the very 
terms of the law directed ‘‘ to be run from the proper original corner 
in the boundary line . . . .... to the water course.” 

The public lands are subject to disposal after survey and in the man- 
ner they have been surveyed, and the grant to the railroad company 
was not of a quantity or body of land, but of certain technical sections. 
The subdivisious made by the public survey and approved by the sur- 

. veyor-general and the Commissioner determine the boundaries of the 
several technical sections and fractional sections, and are unchange- 
able. Said sections or fractional sections as so raenee shall be held 
and considered as containing the exact qtiantity expressed in such 
‘return, and the rights of the railroad company uncer its grant and of | 
_all other parties must be controlled thereby. | | 

Your, decision, in so far as it holds that lot 1, in township 12 doutth 
range 22 east, is al independent tract and not ae of sections 15 and 
16 of said township, is hereby affirmed. The homestead entry of Wat- | 
son having been relinquished since the case has been pending before 
the Department, removes him from the case as a party in interest. 








PRE- -EMPTION FILIN G—AMENDMENT—ADMIN ISTRATOR. 


- Onvis v , BOREN, 


ee ee A pre- siiptioait filing. bade ail administrator as such, can. not be amended So as to 


be the filing of such party in his’ individual right, but an application to 80> 


"amend may be accepted as the filing of such party; i in the absence of any acverse f 


claim. ae 


Sg . s Seretary Smith t to the Commissioner + of the ie al Land Os Faly 7 7, 


ce AB98S- Pa | 
‘The S. re of the SW.4 4, “the NW. + of the Sw. ae and the SW. 4 of the 


— NW. 4 of Sec. 22, T. 45 N., B. 3 W. , Lake City, Colorado, was orig- 
_inally within the Ute idan reser vation, and so continued until the act 


of June 15, 1880 (21 Stat., 199), was approved, when it was set apart: 


. for the ‘Denefit of the people as a public park. This. last reservation. | 
continued until May 14, 1884, when it was restor ed to the public domain, ; 


(23 Stat., 22), 
— On August 3, 1877, one J arvis mayen on to the tract with his ae } 
and child, and continned to live there until his death on February 14, 
1879. Mrs. Jarvis and child continued to live there, and in June 1882, 
she was married to Lewis F. Orvis, who took wp his residence on the 
land: and has resided there continuously to the present time. 

_ The plat of survey was not filed until April 24, 1886. 

_ Martin Birtch filed a-pre-emption declaratory statement for the 8. $ 
of the SW. 4, together with other adjoining land, soon after the plat was 


.- filed, and made final proof on November 27, 1886, when Orvis, who had 
been appointed administrator of Jarvis, appeared as such administra- 
tor and protested against the allowance of said proof, on the ground of 


prior settlement as to the.S. 4 of the SW. 4 of Sec, 22. 
On March 14, 1887, Orvis, as administr joe offered proof in support 


of the claim of the heirs of Jarvis, having previously filed a pre-emp- 


tion declaratory statement as Stoll administr ator. Birtch, claiming — 


the 8. 4 of the SW. 4 of said section, protested against said proof, and — 
William Rothwell and James W. Austin, who had filings on the restof 

said land, each protested ao gainst the oe of said administrator to. Pa: 
make entry of the tract. , 2 i 


- March 16, 1887, the register and receiver. aceiaed agaist Orvis. who. - 


2 soon, after filed a motion for review, and. at the same time asked to — 
- amend his declaratory statement so as to claim the land in his own 


right instead of as administrator. ~The motion for review was denied, 
as Was also his application to amend his filing. Orvis. appealed: from 7 
the action of the register and receiver, both: as administer ator and in his : 


: ie , - individual right. 


On May 4, 1889, you eine the ‘action oe a the local Coins . 


ee and afterwards the case was brought to this Départment. On Pe = 
ie de De 22, 1890, 11 i. D., 417, it was sheld shat ee . 
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oA settlement o on land iia is under reservation cme no right of pre-emption, 
and if the settler dies, while the land is in such condition, his heirs have no right 
thereto that can be perfected under section ait of the Revised Statutes, after the 
land is restored to the public domain. | 
The right to amend a declaratory Sement can not be exercised i in the presence 
of a valid intervening adverse ‘claim. 


Orvis as administrator and Orvis individually were defeated. In 


this judgment it was held— 


At the time this land became sub ject. to settlement ane entry, the widow of Ja arvis 
had married, and her child was a minor. Neither she nor the child was then quali- 
fied to make entry, but Orvis, if otherwise qualified, might by virtue of his settle- 
ment at that time have filed for the land in his own right, and the question of pri- 
ority would then have been between himself aud Birtch, as to.one part of the tract, 
and between himself and Austin and Rothwell. as to the other. But he failed to file 
a declaratory statement in his own name, and when he applied. to amend his filing 
so as to claim the tract in his individnal right, the right of Birtch, Austin and Roth- 
well had attached by their filings, made within three months from the filing of the 
township plat in the. local office, and the application to so amend. his eels atory 
statement was therefore properly rejected. 

I find no error in-the decision of your ote and it is affirmed upon eeieh and all | 
of the points therein decided. | 


_ . Now this judgment, as we have seen, was rendered on November 29, 
1890. Prior to this time, to wit, on November 9,1589, James M. Boren 2 
settled on the 8. $ of the NW. 4 and the N. 4 of the SW, 4 of said Sec. 
22, and filed his pre-emption declaratory stsceinent therefor on Novem- 
ber 12. It seems that Austin and Rothwell abandoned their claims to 
the land, or, at Jeast, it is not shown that they or either of them paid 
any attention to the netlement or filing of Boren. | 
Orvis asked the Department to review its judgment. of November 
22, 1890, but this it refused to do on June 22, 1891. In the mean time, 
that j 18, June 8, 1881, Boren made final proof, and Orvis filed a protest 
against it “ for hiineell and as administrator and for Flora Lucey Jar- 
vis, heir of A. H. Jarvis.” ) 
Boren’s. application to purchase ti tract was rejected o the register 
and receiver, and when you came to consider the case on January 15, 
1892, you held that—“It was. . . . amistake to allow him (Boren) | 
to make final proof while Orvis’ Dae for review was pending.” You 
held that—“ Boren’s settlement and filing having been made during ° 
the pendency of Orvis’ appeal, and long before action was taken on 
the latter’s application to amend his original filing his (Boren’s) r rights , 
to the tract in Coney are: held to be subject to the prior rights. of 
Orvis.” 
You also held that the atin of Rothwell and Austin havin icc : 
eliminated from the case, ‘“ Orvis will be allowed to amend the filing 
made by him as administrator . . ... toa filing in his own right 
for the SW. 4 of the NW. 4 and the NW. 4 of the SW. + of said sec- 
tion 22, and he will be. allowed ninety days from notice hereof within 
~~ which to make final pre-emption proof and payment: for said tract;” 
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oe Anas you stated that “ should mth entry be allowed, the are fae - 





a ee made by Boren, though irr egular, - may be accepted, and his entry 

allowed for the SE. 4 of NW, 4 and NE, 4 of SW. $ of. said section 22.” 

- » From this iademnent Bor en appealed to the Department, but on De. 2 : a? 
es cember 6, 1892, your judgment was formally. affirmed. . 


He hae now filed a motion for review of said departmental sdemant 


oa, alee se substantially that Orvis has no superior claim to the land; =~ 
that the judgment of the Department i in the case of Orvis v. Birtch e¢ 

ee ay ‘finally determined that he could not take’ the tract as administra- 
Netege vot, nor could he amend his filing so as to take the land for himself. 


Prior to the date of judgment sought to bereviewed. Orvis had never 


Ss filed a declaratory statement for himself, but he did on the very day 
"the map of survey was filed in the local office file a pre- emption declara- 
ay tory statement as administrator. of the estate of Jarvis. In 1887 he 
os asked. to amend his filing so that he could claim the tract himself, and =. 
cane Lit-was. finally decided by the Department that he could not doit. But = 
_. it seems the objection to his so doing was largely based on the fact - 

-. that adverse claims had intervened, and heuce the filing could not be | 
amended (11 L. D., 477). | eee 
Tam of the opinion that a filing made as: administrator can. ae be | 
ies amended so as to be a filing of any other person. Orvis in his indi- — 
“-. . vidual capacity is is am ee different pecon from Orvis as adminis- 
‘trator. 


-Boren’s seileineng: was: niade sid ne fling: ee proof oterea. while: | 


-.. the case of Orvis v. Birtch et ai., involving title to the same land, was 
pending in your office and this Department, and while his being silns le Eg 
a to make final proof at that time was irregul al, still in a few days there- | 
after the pending case here was finally decided on review to the effect 
that Orvis could not be allowed to make entry, and since Austin and 
~. Rothwell have abandoned their claims to the tract, Boren’s proof may 
be allowed to stand, provided, his Tights ¢ are found to be superior to 
8 those of Orvis. | : = 
. Orvis settled on the land j in 1882, and was. eine ‘there Wi 18865)... foe. 
se e when the ‘tract. became subject to settlement andentry.. In 1891, when 

Boren submitted proof on his filing made in 1889, Orvis. retested: in| 
ee . the name of the heir of. Ja arvis as administrator, and in his individual = 
capacity. From the- very nature of ae he could only, Breer in ibe _ ee 
_-* half of one person or class. of persons. a 
- The Department has already decided i in his ¢ case seat Birtch és al. 


co (supra) that as administrator he had no rights i in the tract. In hisown 


a right, his settlement: and residence since 1886 and-prior to Boren’s set- 


:  tlement would give him a standing here if. he is found to have: applied 2 
- to-enter or file on the land, but his prior settlement could be of no ad-— 
es vantage to him in the absence of a filing, or an. application 1 made there- 


Zo for. He claims thr ough his’ application to amend. in 1887 his applica- Pia ee 
Pa tion as administrator made | In 1886; I am of. the ‘opinion that while he : 
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could not amend said application, still his application was virtually | 
one to file on the land for himself, and may properly be treated so in 
the absence of an adverse claim, and Boren’s claim was not initiated 
until 1889. | 
" Tt was decided in the case of Orvis v. Birtch et mae eras that Orvis 
could not file on the land because of the fact that prior to his applica- 
. tion of 1887 the adverse claims of Birtch, Austin and Rothwell had at- 
tached. Birtch has been given that part of the tract claimed by him, 
and since Austin and Rothwell have waived their rights, and since this 
application of Orvis to amend in 1887 is held to be practically made as 
an original application for himself and was made long before Boren’s 
claim was initiated, I must hold that Orvis’ claim to the tract is supe- 
rior to that of Boren who went on the land with full knowledge of Or-— 
vis’ prior settlement and improvements. I therefore deny the motion © 
for review, and refuse to interfere with the judginent eouent to be re- 
viewed. 


RAILROAD LANDS—SECTION Ds ACT OF MARCH 3, 1887. 


EVERECT v. ZIMMERMAN. 


_A settler who enters into possession of a tract under a claim of title derived through. 
a railroad company, but subsequently, on discovery of the want of title in the 
company and after December 1, 1882, and prior to the passage of the act of March 

8, 1887, renounces such claim, and asserts a right under the settlement laws, is — 
entitled to perfect his claim under the second proviso to section 5 of said act, as 
against an adverse applicant under the body of said section, through whom the 
settler first derived possession. | 


Secretary Smith to the Commissioner of the General Land Office, Fil y We 
1893, 


John E. Everett has appealed from your decision of J uae 13, 


1892, awarding to Uriah Zimmerman the right to purchase the NW. 4 


of Sec. 15, T. 4 S.. B. 69 W., Denver, Colorado, under the 5th section 
of the act ‘of March 3 3, 1887 (24 Stat., 556), as against the pre- -emption 
claim of said Ei'verett for the same ied. | | 
The facts necessary to a determination of this case are as follows: 
The land is within the limits of the grant to the Denver Pacific Rail-— 
way Company, how known as the Union Pacific Railway Company. 
February 6, 1882, the last named company contracted to sell this land 
to one Kendrick; a part of the purchase money was paid when the 
contract was executed, the balance to be paid iu installments. In 
November eer re Kend ick assigned this contract to Uriah Zimmer- 
man. 7 
July 24, 1884, Piavenuan suteeed into an obligation to. convey. fhe 
land to John E. and ©. M. Everett. A part of the consideration was 
paid at the date of the sale, and notes. given for the balance. ‘The 
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Saw eer anreed upon for the land was something over $5 ,000, aout half. Rie a 
of which the Everetts had paid at the time they repudiated their con- 
.. tract,and J. E, Everett applied to make pre-emption ae for the land, = 


as hevematier set forth. =. 
When these several transactions were had, the and was _ supposed 7 
toss ‘by all parties to belong to the railway company under its grant. | 
_. On June 22, 1885, John E. Everett applied at the local office to file - 
. ant pre-emption declaratory statement for the tract, he having dis- 
covered. that there were pre-emption filings of record at the date of the . 
definite location of the line of the road, which filings, under the law as 


: ae declared i in Dunmeyer v. Kansas Pacific Railway Company (113 U. S., 
7 629), excepted the land from the grant. June 29th of the same os 


he obtained an injunction (presumably temporary) enjoining Zimmer- 
man from assigning the notes of the Everett brothers, which he held 
for the balance due on the land, alleging the insolvency 0 of Zi Scania! — 


ak and. failure of title to the land, etc. 


In August following, Fimerinsal applied to purchase the land under : 


— the act of January 13, 1881 (21 Stat., 315), and afterwards (September _ mae 
. ~ 17, 1888,) he also applica to pakclase the same under the act of August 
- 13, 1888 (25 Stat., 439). 


z ‘These applications were refused by the local office, and. both parties : 

| appealed. | 
- By decision of this Dedaranent. April 11, 1890 (10 L. D, 437), a iene $ 
ing was ordered to determine the rights of the parties in interest. 


a a . This hearing was had May 26, 1890, and the local officers recommended — 


that Zimmerman be allowed to parehace the land under the 5th sec- 


- a tion of the act of March 3, 1887, supra, and on appeal zon affirmed - 


_ their action. That section is as follows: 
- That where any said company shall have sold to citizens of the United 1 States, « or 


to persons who have declared their intention to become such citizens, as a part of 


its grant, lands not conveyed to or for the use of such company, said lands being — 


’ the numbered sections prescribed in the grant, and being coterminous with the con- 
'-_- gtrueted parts of said road, and where the lands so sold are for any reason excepted _ 
from the operation of the grant to said company, it shall be lawful for the bona fide - 


purchaser thereof from said company to make payment to the United States for said 


: ee lands at the ordinary government price for like lands, and thereupon patents shall 


‘issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That all . 


oe lands shall be excepted from.the provisions of this section which, at the date ofsuch - 
'. sales were in the bona fide oceupation of adverse claimants. under the pre- emption - 
Or homestead laws of the United States, and whose claims and occupation have not 


since been voluntarily abandoned, as to which excepted lands the said pre- emption - 


eon : and homestead claimants shall be permitted to perfect their proofs and entries and 
receive patents therefor: Provided further, That this section shall not apply to lands 
7 settled upon subsequent to the first day of December, 1882, by persons claiming to 


. énter the same under the settlemext-laws of the United States, as to which lands | 
-. the parties claiming the same as aforesaid shall be entitled to os ove ~ aud enter as 


8 ay other like cases. 


| The only question to be considered is, whether Me. ‘Everett comes — 
within the terms of the proviso to this section: Was he a settler upon 
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the land subsequent to December 1, 1882 » within the meaning of the 
proviso? + . 
It is contended by counsel for Zimmerman that he can not atai the - 
rights of a settler upon the Jand, because he was not claiming the 
right ‘to enter the same under thie settlement laws of the United 
States,” but was in possession in virtue of his title derived from the — 
railroad company, and was therefore es from setting up a elena rs 
under the settlement laws. 7 | 
This is, in effect, the position taken by you in your oy decision Ssus- 
taining the action of the local officers. . 
While itis true that the Everetts entered into possession angen 

- claim of title derived from the railroad company, yet it is not disputed - 
that when they discovered that the company had no title to the land, 
A they abandoned this claim, and John E. Everett immediately took the 


_ necessary steps to obtain title from the government, the rightful owner 


of the land. : The railroad company’s claim having failed, title to the. 
land could be obtained only from the government, through some one of - 
the land laws, for it must be remembered that when John E. Everett 
applied to file his pre-emption claim there was no law in existence 
authorizing a purchaser from the railroad to buy the land from the 
government. 3 
Neither of the statutes fponee which Zimmerman asser ted claim— 
. that of January 13, 1881, or that of August 13, 1888—eould afford him 
any relief, for they had application only to lands that had been with- 
- drawn under the operation of a railroad grant, whereas the land in 
question had never been so withdrawn, it having been originally ex- 
cepted from withdrawal for such purpose by valid existing pre-emption 


filings of record at the date the rights of the company attached, and it _ 


— was not until the passage of the act of March 38,1887, supra, that the 
right to purchase land of this description was conferred upon a bona 
Jide purchaser from the railroad company. At the date of this act, 
Everett had been residing upon, cultivating, and improving this land 
for nearly three years and had been asserting a claim thereto under 
the pre-emption laws for more than a year and a half. The right to 
renounce a title that is void and set up an outstanding title that is 


_, good is almost a legal maxim. Such a title may be pleaded success- 


fully in ejectment where the question is one of ownership. The mo- 
ment Everett thus renounced his claim through the railroad title and 
asserted a claim through the pre-emption law, he became a settler and 
claimant under the settlement laws, and entitled to the protection. con- 
ferred by the proviso to said 5th section. Had he continued to occupy 
_ this land under the contract of purchase from Zimmerman until the 
passage of the act of March 3, 1887, he would have been compelled to - 
seek relief under the body of dias statute, because he could not have 
been regarded as a settler under the land laws, so long as he claimed 


- | oe title derived from the company. This is the distinction be- 
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“teen thé tase at bar and that of the Union Pacific Railway Company | 


~ % McKinley (14 L. D., 237), for, as said in that case, ‘McCabe and cin 
ee Lamb never claimed under any of the settlement laws. prior to the pas- 
— sage of said act.” In other words, when they first asserted claim to 


_ the land from the government, the act of 1887 wasin force, which gave 
~ to the purchaser from the railroad the right to purchase from the gov- 


| - ernment. On the other hand, when Everett laid claim to this land, 
there was no right inherent sithiee in himself or Zimmerman to pur- 


Bao chase from the United States, except through compliance with some 


one of the established land laws. Everett resorted to the only means 7 . 


then known to the law by which title could be procured. . — 
There is nothing in the record to show that he took advantage of, oe iy 
- in any manner overreached Zimmerman. — He had paid out a large 
amount of money in the purchase of the land, and had expended other 
large sums in improving the. same, after which he learned that the title 
through which he claimed. was invalid, and the only course left him 
_.. through which to procure aw good. title Was | to. proceed to assert. bis 


as! claim through the government. | This. is exactly what ¢ a cautions and ; ie 


ese _ prudent man would have done i in the premises. 


os % allowed to ee a pre- as and filing and perfect I his ony: 


I can not, therefore, coneur in your judgment. Zimmerman’s appli- | 





| cation to purchase must be denied, and you will direct that Everett be 


—- 


a 


PRACTICE—EVIDENCE~CON TEST-C ORROBORAT ION. | 


CARTER v Buunr. 


ie To cure a dota. in. 1. official proceedings : a forme? local ition whose on of. office - 
has. expired, may append. his: signature to a jurat. accompanying evidence that - 


Was submitted before him while holding said office. 


~ Where a contest, on an uncorrobor ated affidavit, is. irregularly. allowed during i 
ia pendency of an order suspending the. entry i in questiou. the uncontradicted tes-. 


_ timony thus submitted on behalf of. the contestant, may: be afterwards taken as. 
: ‘corroborating the affidavit, ‘and Warr at proceeding Ww ith the contest when the 
S entry is relieved fae suspension. 7 | 7 


- . Pirst Assistant Seeretary Sims to the Commissioner of the General Land . $ 
- | Office, Fuly 7 7 1898, =. 


On March 30, 1877 i, Phineas M. Bhuint filed. in the ‘Visalia jand office, ; 


California, his Mieclsts ack (No. 6) of | intention to reclaim the W. 4 of _ 

See. 10, T. 268., R. 24 E., under the provisions of the desert land act — 
of March 3, 1877 (9. Stat.; 37’ 7), and received the usual certificate of 
ae his payment of twenty-five cents an acre for said tract. aa 
On September 12, 187 7, all the entries at said office under said act 


were directed to be suspended by this We for a an: investigation = 


i” e as to the character of each tract SO » entered. 
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On September 28, 1877, your office suspended said entries in accord- 
ance with. said directions, which suspension continued in force until 
February 10, 1891, when it was revoked by your office, by direction of. 
this Depar anene in the case of United States v. Hag gin, (12 L. D., 34, 
41), 

On August 28, 1885, Chester M. Carter and William D. MeCracken 
filed their joint: affidavit of contest against said entry, alleging that 
said Blunt had “never appropriated any water, coustructed any 


| ditches, or done any act or thing for the reclamation of said land, as 


required by law, and further that said land-is not desert land within 


” 


_affiants might make homestead entries of said tract, said Chester of — 7 
- the NW. 4 and said McCracken of the SW. 4 of said section 10. Said 


the meaning of section 2 of the act of Congress appr oved Marth 3, 1877, 
entitled, * An act to provide for the sale of Desert lands in Rae 
States a Territories.” 

The object of the filing of said affidavit was stated to be that said 


affidavit was not corroborated but the same was received, and upon the 


‘same day a citation was issued summoning the parties “to respond 
and furnish testimony concerning said alleged failur e, and the allega- 


tion of the non-desert character of said land,” at the local office on — 
December 7, 1885. Upon affidavits that said Blunt could not be found, — 
Service of said notice was made by publication. 

On the day appointed for the hearing the contestants re ed, but 
the claimant made default. The case was continued to December 8, 


1885, when the record shows that the testimony of three witnesses was 


taken showing that no improvements had been made upon the land, 
and that the land was then and had been since 1874 in a state of nature. 
It lies at: the sinks of Posa creek in Kern county, California. That the 
greater part of said land is overflowed in ordinary seasons from Posa 


-ereek, and is overflowed every year more or Jess, and that any part of 


it would raise a crop of grain in an ordinary season: That there were 
hundreds of cottonwood and willow trees growing upon the land; that 
some of the cottonwoods were five feet in circumference, and some of. 


the willows three feet, and ranging from six to twenty inches in diam- 


eter. That wire grass and alfileria grow upon the land naturally, and 
in sufficient quantity to be cut for hay, and that the Jand is fair agri- 
cultural land and not desertin character. That tn 1878 acrop of barley 
had been raised thereon. and cut for hay without irrigation. — 

The record states that each of these witnesses was Sworn, but the 
jurnts’ are not formally authenticated by the signature of. the receiver 


or register, although each witness signed his testimony. 


No decision was rendered by the local. officers upon this evidence, 


but all the papers were sent to your office. 


By letter of February 10, 1891, your office promulgated the destin | 
of January 12, 1891, in United States v: Haggin. supra, whereby the 
order of suspension was revoked as to this and. other entri i, and you 

1600—vor it oem | : st 
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wa 


to date of ae ondér of. suspension, ‘and | in “which. the invalidity of | 


Mag ‘the entry is charged; hearings must be had and. proof submitted by 


the contestants showin g the invalidity of the entries,” and the local _ 
officers were ‘directed “to require each contestant to make application ; 
for a definite tract of the Jand in contest, and to take appropriate action 


on the case.” All the papers in this case, anelaens said teshmony, 


were returned to the local officers. 

» In accordance with these ‘directions said’ McCracken, on March 2 
1891, filed a formal application to make homestead ‘entry of the south: 
west quarter of said: section 10, and said Carter, on March 5, 1891, filed 
formal application to make hemectend entry of ane northwest quarter _ 
of said section. Each also executed and filed the affidavits required. : 


by Jaw for such entries. 


A hearing was ordered for Jt ue 13, 1891, as to the “ appropriate. ace 


om which should be taken by the: local officers. The parties ap- ‘i 
. peared, and the: contestants asked that Tipton Lindsey, the receiver at 


the date of: submitting the testimony at the first: hearing, who was pres- © 


ms = ent, be allowed to testify to the fact that the omission of. his signature 
~ to said jurats was an inadvertence, and that he be allowed to cure the : 
— defect. The local officers decided as follows, inter ali, — 


We clo not think it material to inquire. whether the record may be periedted at. 


: this stage of the proceedings, for the reason that: the: register and receiver erred in 
“23 proceeding at all, with the contest, pending the government proceedings. . 


We conclude that the only action appr opriate i in this case is to disregard ‘all aioe 


; ‘taken since the affidavit of contest Was. filed, and to take up the. affidavit of contest 
» af and ascertain whether the same allege es grounds of: contest andj is Drapery. cor robo- : 
- t ated. . 


An. examination of the affidavit o contest shows: that it is not properly sor eone: : 


_yated and that the facts ther ein. stated, if admitted to be tr me) would not justly: the 
| cancellation of the entry. | 


The application to, contest of. Chester M. Canter and William, D. McCracken - 


ie therefore rejected and dismissed. 


On appeal, by letter of April 26, 1802 you affirmed the decision of 
the local officers. : ‘ 

An appeal has been taken to this Department. 

It. would seem from the foregoing history of the proceedings that the 
substantial merits of the case have been sacrificed to technicalities. 

The former receiver might properly have been allowed to append his 
signature to the said. jurats, and thus cure an error in his official pro-_ 
ceedings upon the former hearing. The rule is laid down in Throon’s 
Public Officers, Sec. 336, as follows: “In many instances the law allows 


an officer to do. certain. official acts, after the. expir ation of his term, and 


the surre ender of his office to his successor. Such acts consist only of 
those which are necessary to complete « an official act, which he had be- | 


gun. to execute during his term, or to correct errors or supply defi-_ 


_ -ciencies in his oficial proveadings.” See also eae v. eagnseine (15 
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L. D., 31), Parties litigant should not be made to suffer for the errors 
and inadvertencies of the local officers. es 

The joint. affidavit of contest in this case was made borers: the re-- 
ceiver of the local office. It was not corroborated as required by the 
tule. Rule 3, Rules of Practice. But this rule is not inflexible. In ~ 
Gotthelf v. Swinson (5 L. D., 657), it is said— | 

Contests have been allowed where no affidavit has been filed at all where the in-. 
formation upon which the local officers acted was merely ‘verbal, or where it: was 
reduced to writing, but not verified by the oath of the contestant, The rule re-— 


quiring an affidavit to be filed by the contestant when initiating « contest was only 
to assure the government of his good faithin the premises. It is always to the in- 


~ terest of the government that entries, in which the laws have not. been a - 


with, should be canceled, and to that end legitimate contests are favored. _ 
~ See to the oie effect, Seitz v. ‘Wallace (6 L. D., a Jasmer 2, 
Molka (8 L. D., 243), 

In Houston mn pan (2 L. D. , 58), where there was no coeseatine 
affidavit, it was held that jamiadietion vested in the local office upon 
notice to the settler, and not by virtue of the affidavit of contest. This 
doctrine was affirmed in the timber culture contest of Graves v. Keith 
(3 L. D., 309), where there was no affidavit of contest, but only verbal - 
alleg aiions of the informant. | : 

In the present case the testimony submitted upon the first hearing 
may be regarded in the light of corroborating evidence in support of 
the affidavit of contest, and in proof of the good faith of the contest- 
ants. If that testimony was true—and it is entitled to that presump- 
tion,—a fraud upon the government was attempted by the desert land 
applicant in entering land that was not subject to entry under the 
desert land act. The government is an 1 interested party in having the 
truth ascertained. | 
The charge is in substance that Blant had never done anything to 

change the land from its natural state, and that it “is not desert land 
_within the meaning of section 2 of the act” relating to desert land 
entries. If nochange has been made in the land from its natural state, 
aud it-is now“ not desert land” there is very strong presumption that 
it was not desert land at the date of the entry. Ifthe contestants prove 
_ that at the date when the affidavit of contest was filed the tract was not 
desert land, and that nothing bad been done to change its character 
since said entry was made, they would prove in effect ‘that it was 
not desert land at the date of the entry,—at least enough so to'put 
the claimant upon his defense. I think, therefore, that the “appro- 
priate action” that should have been taken by the ical officers at the 
hearing before them was to have proceeded with the trial of the charges, 
with the view of ascertaining the character of the land at the date of | 


a the entry. You will therefore direct that course to be taken. by the. 





local officers at a hearing to be hereafter ordered, at which aul parties . 
-, In interest. should be summoned to appear. 7 
~ Your judgment is‘modified accordingly. 
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PRACTICE—APPLICATION FoR. CERTIORARI. 
SHANKLIN v. WorMourn. 


The oath required 5 in seen of. all Grdlication for certiorari must expressly 2 aver : 
- the, truth of the alleg ations: contain ed 1 in said application: | : 


Seoretar y Smith to the Commissioner of the General Land Off Tuy 7 a a 
| a 1893. | 


| Gs the 234 of pobraaey 1393, you. feanendittedh to the: mepatnients a 
| wetition for certiorari, filed. by the attorneys for J. W. Shanklin, in the - 
: case of the said Shanklin against Ebenezer. Wor mouth, Jnvolving land 
in the San Francisco land district, California. | 
- You rendered a decision in the case on the 29th of ‘Novenben 1992, 
in which you discussed. the. appeal of Shanklin from. the decision of the 
local officers, treating the same as a mere protest, filed by Shanklin in 
bebalf of the government, he having no interest in the land, and no 
copy of his appeal or protest having been served upon the dcteadant 
On the 2d of December, 1892, he filed an appeal to the Departinent, 
from your said decision, which you declined to transmit, holding “that 
an appeal does not lie on the part of Mr. Shanklin from the action 
aforesaid of November 29,1892.” | 
Such action was taken by you on the 26th of Jan anuary, 1893, and you. 
directed the local officers to advise Shanklin that the case would be 
held open for the period of. twenty days from the service of notice of 
your action, ip order that. he might avail himself of Lay, rights he m ight 
have under practice rules 83 and 84. 
He availed. himself of the privilege thus accorded: and his splice: 
tion for a writ of cer tiorari is now before me. pee 83 and § 84 of prac-, 
tice read as follows: ee ae “<. 


. RULE 83.—In proceedings before the Commissioner, i in. which he shall: formally 
decide that a party has no rig bt of appeal to the. Secretary, the: “party against whom 
such decision is rendered may apply to the Seer etary for an order directing the Com- 

missioner to certify said proceedings to the Secretary and fo suspend further Benn 

until the Secretary shall pass upon the same. , : 
. RULE 84.—Applications to the Secretary under the pecans a shall be made! in 
writing, under oath, and shall fully and specifically sae forth the grounds upon 
a which the application is. made, oa , zi : | : | 
In the case before me, the application i is in bag asia ‘fally and — 
| ‘specifically sets forth the grounds upon Ww hich it is de The only 7 
_ oath connected. with it is the affidavit of one of the attorneys tmaking : 
the application, in which he says that io the foregoing and attached | 
motion is made in good. faith, and. not for the purpose of. delay.” The» 
affidavit makes no allusion 6 the statements contained i in the applica- _ 
tion, and in no respect certifies to their truth. Itis simply the affida- — 
7 wit requir ed by Rule 78, in the case of motions for rehearing or review. 
on. and. does not meet the requirements of Rule BA, “nye sade: 
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In dismissing a motion for certiorari on account of precisely the same 
defect, in the case of Price v: Schaub (16 L. D., 125), it was said: 

A compliance with th at Rule (84) wonld requite an “oath”, such as is attached to 
a verified pleading in courts, that ‘‘ the statements therein contained are true, tothe — - 
knowledge of deponent, except as to the matters therein stated: ea information | 
and belief, and as to those matters, deponent believes them to be true.” _ 

In that case there was a motion to dismiss, on account of the defect 
mentioned, while in the case at bar, the attorneys for Wormouth for- 
mally waive any reply to the motlon and ask that it be disposed of . 
without delay. 

~The Rules of Practice were adopted for the government of the De- — 
partment and subordinate offices in land cases, and attorneys having 
such cases in charge must comply with said me or suifer the conse- 
quences of a disregard thereof. | 
_ The application before me is not in compliance with Rule 84. of the 
Rules of Practice, and it is therefore dismissed. 


PRACTICE—MOTION FOR SECOND REVIEW. 
FLORIDA CENTRAL AND PENINSULAR R. R. Co. | 


No action will be taken on an application for the second re-cousideration ofa case, 
where no new facts are set forth therein, or new points of law suggested. 


_ Acting Secretary Sins to the Commissioner of the General Land Office, 
July 14, 1893. 


On February 15, 1893, Secretary. Noble approved certain lists of 
lands to the State of Florida, for the benefit of the Florida Central and 
Peninsular Railway Company, under the act of May 17, 1856 (11 Stat., 
15), granting land to said State to aid in the consideration of a railroad 
‘from Amelia Island on the Atlantic to the waters of Ten a with 
a branch to Cedar Keys on the Gulf of Mexico.” 

On March 2, 1893 (16 L. D., 217; 229), Secretary Noble, in an elaborate. 
Opinion, reviewed the facts and the law relating to said grant, the bene- 

fit of which is claimed by said company, and all the objections urged 
against its claims, and. gave the reasons for his action in approving said 
lists. Subsequently a motion was filed by the Hon. Wilkinson Call, 
United States Senator from Florida, asking that the said action of the 
Secretary be revoked and set.aside, and thereupon the present Secre- 
tary directed that action upon said approved list be suspended until he 
could examine into the matter complained of. After hearing oral argu- 
ment for the greater part of three days on the questions involved,or sup- — 
posed to be involved, and after a careful consideration thereof, on . uly 7,. 
1893, 17 L. D., 6, see etary Smith decided that he could see no reason 
to. revoke the een of his predecessor; and he rescinded the or der of 
suspension theretofore issued. On the next day, July 8, 1893, Senator 
A Call, in 1 his “ official capacity asa Senator of the State of Florida,” filed 
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- a motion for re: review of said decision, asking’ that Can ‘epportiinity.. 2 te 
- may be allowed for a further presentation of the facts involved” there- _ 


in, and a further suspension of the order of approval of said lists. 
The grounds for: this new application, where any are Specified, are 
substantially the same which have heretofore been repeatedly exam- 
ined and‘ passed upon by this Department in the numerous decisions 
“heretofore rendered by it in this prolonged case; and some other mat- 
ters are referred to in a general and. indefinité manner, which the 
Department has several times decided to have no bearing pratoyer 
upon the questions involved. | - 

This matter has been before this Department, and this company: has 
= been clamoring for its rights, for many years, and it would seem that 
the point has now been reached where so far as. executive authority is 
- concerned the controversy must, be closed, ir that. time is ever to be 
- reached. 7 Sas 
— On April 29, 1876, Searsiaky Chandler aria a decision. 3 in the fatter 
adverse to he: claims of the company. But on J: anuary 28, 1881, See- 


- retary Schurz, in a review of said. decision, reversed the same, and 
sustained the claims. of the. company, showing: that the decision of | 


Secretary Chandler was based upon an incomplete record. The matter 


ike ¢ —eame before Secretary. Teller, who, on January 30, 1884, ae I. D. ae 


% affirmed the iulings of Secretary. Schurz. _ 
It came before Secretary Lamar, who, on (eens 30, 1886 6 T D, 


107), concurred in the two previous decisions, and followed. them, and 


the whole inatter was elaborately reviewed by Secretary Noble. on | 
March 3, 1893 (16 L. D., 217), and the former rulings adhered to; and — 
lastly, the matter was argued. before ‘Secretary Smith very fully, for 


‘the greater part of three days, patiently cousidered by him, and the 


i former decisions sustained. It would seem that during all. this long 


| period of litigation, and the fr equent examinations ie by the Depart-. = 


ment, ample. opportunity has been affor ded ‘Senator. Call, who repre- 
sented, and now represents, the opposition to, and antag OniZes the | 
claims ‘of the company, to present any fact or argument which exists. 
in support of his contention. 

Under the cireumstances I must decline to further consider the appli- 
cation of Senator Call, which seems to be based alone upon the assump- 
tion of errors in the former decisions. No new facts are set forth, no 
new points of law suggested, but the motion seems to be presented 
simply for the purpose of obtaining a re-arg ument of matters so often 
decided, in the decision of which the applicant does not acquiesce, Kf. 
- this application is now to be received and considered, there is no reason — 

: why such applications may not be continued indefinitely and the rgnie ce 
of parties practically denied. — . 
_ In the case of Neff 2. Cowhick (8 L. Ds , 111), it was aide 





| Motions for Ey re-review, or a second reconsideration of a decision, enealde: not be. - . 
allowed, anc L the Pempeniceo of permitting uhere ‘to ae filed” ought n be discontinued.” ee 


- 
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The Department ought not to be asked to consider the same points involved in a 
case but twice. It is natural to litigants, and occasionally happens to counsel, to 
see with an exaggerated estimate of their strength the importance of the points which: 
make in their favor and to attribute the failure of a like perception of them to the 


Department, or by courts, when the causes are depending in courts, to an inatten- 


tion to such points. The overburdened condition of the appellate business of the 
‘Department would be reason enough, if there were not still better ones for inhibit- 
ing the gratification of this feeling by allowing second motions for reconsideration, 
with the consequent labor and delay. Hereafter, let the rule be that no motion for 
2 re-review shall be filed. If thy defeated party is able to present any suggestion of 
fact or points of law not previously discussed or involved in the case, it inay be done 
by petition, which shall contain all the facts and arguments. On the fling of suck 
petition, if it. appears important, the Secretary will make such order tor recalling» 
the case from the General Land Office and such direction for further heaving as may 
be necessary. Otherwise, no further action on the petition will be taken. It will 
be regarded merely asin the nature of information by. which the super visor ¥ juris- - 
diction of the department can, if desirable, be setin motion. Such petition should | 
not re-argue points already twice passed upon, but should be limited to the office 
indicated of suggesting néw facts or considerations not before pr esented. 


The application of Senator Call clearly comes under this rule, and 
avill be governed by it. No further action will be taken upon it, and tt 7 
is sent to you to be kept with the other pipers: in the case. | 


| MINERAL LAND—ASSAY CERTIFICATE. 
DOBLER ET AL. v. NORTHERN Pactric R. RB. Co. Br Au.* 


An ordinary assay caniiieats does not establish the value of a vein of mineral as an 


entirety. 
The burden of proof i is with a ent claimant for land returned as agricultural to 


show as a present fact that the laud is mineral in char acter, amd more valuable 
- for mining than aevicultural pur poses. a 


First Assistant Secretar: y Sims to the Commissioner of the General Land 
Office, June 13, 1893. 


The land involved in this appeal is a part of Sec. 33, T. 10.N., RB. 3 
W., Helena, Montana, land district, designated as the King Lode, min- 
‘eral survey No. 3103. | 

The record shows that Leopold Dobler et l., made application for 
patent for the -King Lode, September 30, 1890, and the samé was re- 
jected “for the reason that the land applied for is covered by Northern 
Pacific Railroad selection No. 11.” On November 8, following, he filed. 
petition alleging the mineral character of the land anil asked for a hear. 


ing to determine it and the rights of the applicants thereto. A hearing 
was accordingly had before the local officers, when A. J. Steele appeared 


setting up his title to the land by purchase from the railroad company, » 
and by couseut of all parties allowed to intervene. The register and re- 
ceiver in an elaborate and well considered opinion decided the “land is 


*Not reported in Vol. XVI. 
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“not proven to be mineral § in. ‘chat sbtiot and. the application scald be Text 4 
. jected. ” The applicants appealed. and you by letter of May 27,1892, ° 
. reversed their decision, whereupon the railroad company appealed aS- 
signing as error -substantially that your decision is against the evidence. | 


The return oF the surveyor- general i is that the land is. agricultural i in 


> character. Therefore the burden of proof in establishing its mineral’ 

. character rests upon the mineral claimant.. ‘The land is located about 

two miles from the center of the city of Helena and it is shown that one 

of the suburban additions to that city corners ou this tract and that 
there is on this addition a number of valuable residences. | | 


It is shown that the King Lode was located in May, 1888; that in 


August, 1890, it was relocated “for the purpose of more accurately . , 
defining the boundarice of the ground claimed.” The ground claimed is = 
approximately the same as that included i in an old location known as | | 
°° the « Knights of Labor” lode, made i in 1886, and poe which there had 

os been some work done. — 


- There .is practically no aisputa as to the i impr eoeat “They con sist 


: of three shafts, and a cabin in which the claimant and his family re- 
side. ‘Shaft No. 1, the discovery | shaft, is five by five ft. thirty-three ft. = 
. deep, timbered; shaft No.2 is twenty- three ft. deep, four by four tim- 

- bered, and No. 4, is thirty-tive ft. deep, four by four timbered, which,- 

~ however, contains water and is. used. as a well. ‘These improvements o 

are variously estimated at from. 750 to $1300. Dobler claims that he — 
‘made a discovery of mineral before he made his location; that shafts 1 
and 2 are sunk on a vein bearing gold, silver and copper. - He saysthe — 
rer. land has no value for agricultural purposes, it being broken and rolling — 

and part of it in the foothills. On cross-examination he says that the 
vein dips south and its trend is east and west; that he had assays _ 
made showing from $1, to $4, 38 cents per ton. “When asked if he had 

not stated within the last three. days that the best assays: he could get — 
were about one dollar, he refused to answer the question, He has — 
- never shipped any ore; has two or three tons on the dump; that he 
has one solid wall of gr ~anite and a line hauging wall, but it issoft. He 


does not think miners’. wages can be earned by removing the ore; 


that it will not pay expenses for working; has been engaged in devel- 


oping it for three years. 
The five witnesses for the mineral claimant substantially corroborate 


his testimony. I do not consider it necessary to. quote them at any | 


length. . Suffice it to say that they all agree that in its present vondi- 


tion it will not pay to work; that they consider it.a good prospect and — 
on further developinent will be of value for its mineral. During the. . 
- progress of the trial Dobler had an aeny made which shows ee an d :; 
| ale: of the value of $13.92. perton, be 7 | 


It seems to me that the testimony on behalf of. the mineral sacaane Beran 


Gg insufficient to establish the. mineral char acter of the land. He has a 
_ shown: that for sever val re the land had been ee with the view: a oon, 8 
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of developing mineral, yet as a matter of fact, there has been no pro- 
duction whatever, and the only indication of mineral is the result. of 
two assays. I take it that itis a matter of common knowledge that-an 
ordinary assay certificate does not establish the value of a vein of 
mineral, The most that can be said for it is that it indicates the pres- 


ence of mineral in the particular piece of matter under treatment, and 


it is not any evidence of the value of the vein as anentirety. The rule 
has been often announced by the court and the Department that it — 
must be shown by the mineral claimant as a present fact that the land 


is mineral in character and more valuable for mining than agricultural — - | 
purposes. (Cutting v. Reininghaus et al.,7 L. D., 265; Davis v. Weib- 


bold, 139 U. 8., 507). . It seems to me that Dobler has failed to make . 
this showing. The evidence shows that the laud is witbin four miles 
of a smelter, and it would seem that if there were any ore, the condl- 


tions were favorable for actually demonstrating that fact. | 
Aside from this, however, an equal number of witnesses for the de- 
fendants, entitled to the same credibility, testify that the land is good 


for grazing purposes, and has no present value for mineral. They admit 
that there is mineralized matter in the shafts in pockets, but deny that 
there is any vein or defined walls. They say there are no evidences of 


gold or silver and whatever mineral there is, is iron in small quantities. 


Remembering that the burden of proof is on the mineral claimazit, 
the land having been returned as agricultural, I think it must be decided 
that he has failed to establish its mineral ahavscrer : 

The testimony having been taken before the register.and receiver, | 
who had an opportunity to see and hear the witnesses and to observe _ 
their demeanor on the stand, could judge of their credibility and decide 
who are most worthy of credit. Their joint opinion under such cir- 
cumstances is entitled to special consideration, and on questions of fact 


will not be disturbed unless clearly wrong. (U.S. v, Montgomery, 11 - 


L. D. 484; Searle Placer (id., 441). 
Your judgment is therefore reversed. _ 


PRIVATE CLAIM—SURVEY—CONTRACT. 
RancHo AUSAYMUS Y SAN FELIPE.* 


The survey of a private claim having been duly made according to law, and so 
decided by the proper officers of the Department, their authority in that respect 
is thereby exhausted, and aney can not ee order another survey o said 
claim. | 

The Commissioner sf the General Land Office ies the authority to locate on the 
ground the boundary line of a patented private claim, if such action is practi- — 

cable and necessary in order to close thesurveys of the public lands, and to use 
- for that purpose so much of the appropriation for the. survey of the pehee 
‘lands as may be requir ed.. 


-* Not reported in Vol. xvi. 
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ce A contr act by atene an officer of the sopeen te: to receive > pay ae private par- : 


ties for doing public work, in the result of which they 3 are interested, should. - - 
not be ¢ appr oved. 7 i . | 


as. Seoreta y Smith to the Commissioner oft the General Lana Of. Shine 29, Ie | 
| i oe. 1893. | = 


“The aiclio aay y Neu Felipe, a F: a Memiunt private: land grant: 


8 i situated i in California, was surveyed by deputy Washington in April, 1858, : 


and patented September 18, 1858. ‘The public. surveys were not. ‘tient’ 7 


_ closed. on the east line of Hie grant. | Subsequently your. office directed. | 


this tq be done, and a contract was made with a deputy “to mark and’ 


oe establish. all lines necessary for a. resurvey of the east boundary of the | 


- rancho and the closing of.the public surveys thereon. ” At this timeit — | 

was contended by the grant owners that said east line was located too ~ - 
_. far to the. west; this claim was resisted by certain settlersontheadjoin- 
_.. ing public lands.’ These contending parties agreed upon a compro. 
mise line, but your office declined to-approve thereof; and, on appeal 
: a this Department affirmed your decision in the premises and held that — 
we were without authority to change a survey. which has Pon carried. 
into patent (14 L. D., 557). | 


| By your letter of J anuary 1, 1893, La ain. Saforned that, upon iuvesti: | 
, gation, it has been ascertained from the records of your office, the pat-- 


ae es # ented east line was only established by computations based upon triai- 


2 gulations, ancl that there is nothing to. determine the boundary except 


7 the northeast and southeast corners of the grant, as established by 


deputy Washing ton and carried into patent, and it will be impossible 7 


ios to close the public surveys upon the grant unless said. eastern line is 
epee actually runin the field. and first properly established ; that whilst the ; _ 
te pave : closing of the public surveys would be paid for out of the regular appr O- 


- -priation for the survey of the public lands, there is no appropriation for 


; a the. survey of private land claims in California, and consequently | no 


_ money at your disposal to pay for surveying said east line of the grant. — 


: | Ibis further. stated that the grant owners paid for the survey of the 
— “ _ grant before they received the patent, as required by law, but are will: i 
ing again to pay for the rouning and establishing of the east line, if the i 


same may: be lawfully done, and: your letter is for the purpose of obtain- 


ee, ing the advice.of this Department. as to. whether it: would be lawful for — 
the surveyor, General of California to contract with some competent. - 
deputy with the approval of your office, for the proper establishment of — 
-. said boundary line, and the closing of the public survey ‘thereon, the — 
= cost of the latter to be. chargeable to the survey of public lands, and the 
es cost of the former (the grant boundary) ‘to be paid by the grant, owners : 


as may be stipulated. between them and the said deputy.” ” _ 
~ The. descriptive notes showing the corners. and. distances of the sur | 


a. : vey, and which. are © copied into the patent, would rather. indicate that oe 
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the eastern line was ran in the field. For after establishing the NE. 
corner, the notes say— | 
- Thence south seven dewiees fifty seven inises weet: three inated and eighty- 


nine chains over very rough and mountainous country to a post marked F. No.2 in 
_& mound with trench and pits. Station and southeast corner of this Rancho. 


 Anexamination of the field notes of the survey, however, support. 
your statement that said line was “only established by computations 
* based upon triangulations,” except the distance of twenty-three chains, 
which was measured upon the ground. The surveyor states that the | 

ground was So rough and broken as to render chaining impracticable. 
The same notes show that the greater part of the northern boundary 
of the grant was surveyed in the same manner and for the same reason: | 
The survey thus made was approved by the surveyor g general, with the 

field notes before him, and afterwards, by your office. 

' The survey of the grant must bheretore: be assumed to have been 
properly made, aS the surveyor says it was “impracticable” to make 
it otherwise. The survey having been properly made, the government 
has acquitted itself of all obligations in that behalf to the grant 
owners, and they can have no claim, either legal or equitable, upon it; 
because the work paid for was not done, or was improperly done. It 
is apparent from this that any:contract now made by the United States 
for the survey of the line of said grant, as a grant, would be in viola- 
_ tion of the prohibition contained in section. 3732, Revised Statutes, 
which provides that— : | | 

No contract, or purchase, on behalf of the United States, shall be made, unless. 
the same is authorized by law, or is under an ap propeation adequate to its fulfill- 
ment, etc. 

The survey having been duly made according to law, and SO aceiaed 
by. the proper officers of the Land Department in the most solemn 
manner, their authority in that respect is exhausted, and they can not 
rightfully order another survey of said rancho. Any contract for that 
purpose would be beyond and unauthorized by law, and ought not.to — 
be approved by you, even though the above cited section of the Re- 
vised Statutes had never been enacted. _ : | 

‘Were the United States under any obligation to the grant owners to 
survey or resurvey said east line, I could not approve of the proposed 
arrangement by which it is to be permitted that an officer of the govern: 
ment shall receive pay from private parties for doing public work, in. 
the result of which they are interested. Such an agreement does not 
commend itself to me as in the lime of g good administr nen to say 4 the 
least of it. : | 

It seems to me fiers ought to be no question as 48 your anion to. 
locate, upon the ground, this line of the graut, if it be practicable to clo 
$0, and it is necessary in order to properly complete aud close the sur-° ~ 
| veye of the public lands; and to use for that purpose so much of the 


ee 
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; ao - appropriation for the survey of the public ands as aay be necessary ea 
.. for the purpose. — | 


at From the earliest days matters apper tinine e aie survey of pubiie ~ . 


ae or private lands have devolved upon the Commissioner of the General — 
- Land Office, under the supervision ‘of the Secretary of the Interior,” 


an said the late Justice Lamar, delivering the opinion of the supreme court - 


es in Cragin v. Powell (128 U.S8., 691, 697). “And section 453, Revised 
2 ee 7 Statutes, requires that officer to ie «perform 8 ‘all executive duties © 
i appertaining to the surveying | » . + of the pibtic lands.” The rule — 


oe is too well settled to be sonoreread: or to need citations. to sustain it, — 


ae | that an. authority confer red upon a public. officer i is construed to in clude 7 


all the necessary and usual means of executing it with effect. Encyclo: 


 pedia of Law, Vol. 19, 457. Such additional powers aS are necessary — 


ret for the due and efficient exer cise of the powers granted are to be implied 


os _ from the statute granting the express powers or imposing the particu- = 


| — dar duty. Throop on Public Officers, p. 515. 


Under the law you are charged with the duty-of having the public 
lands properly surveyed. In the present instance the survey-cannot be 


properly made and closed, as undoubtedly it should be, without con- 


necting it with the east boundary of the grant. To do this, that 
boundary must be found. Can there be any doubt about your duty and 
authority to find or establish that line, if it be practicable? I think 
not. And, this work being done for the purpose of surveying the pub- 


lie lands which cannot otherwise be properly surveyed, TI am clear in 


my opinion that the expense thereof will be properly payable out of the 
appropriation for the survey of the public lands, and I so direct. 
In giving instructions for this survey, you will be careful to make it 


: plain that no other. line can be recognized or established than the line 


as described 1 in the grant patent. 
PRACTICE—RE- REVIEW | CERTIORSRI-PROTEST. 


_ Horeiy ET. AL. v MoNEILL ET Aq, . 


aaa nA motion for the: review of a. decision pofisiis a writ of ¢ cer rtiorari should not be con- 





sidered as such, but treated as ‘a petition for the exercise of the supervisory 
authority of the Secretary; and a motion for. ee re-review of said decision eu 
also be regarded as such a petition. : 


oe oA protest may be dismissed if not corroborated, but anche action should-not pr event 
ee ‘the consideration of a ‘second protest, properly corroborated, by the same party, = 
aa even though the charg ges therein are the same as those contained. in the first. 


oe Aoting. Secretary Sims to the Conn eenee of the General Land Ofte, _ 


| Bo igde ee: ouly 15, 1893. | toe Pare, 
“With letter of Deeb 7, 1892 , there was “transmitted to ee De- | 


- by : partment a paper. entitled a Petition to the Honorable Secretary ofthe. dos 
# ae Interior £ — ane exercise of his puneeyiory, powers,” oe in behalf of . ae 
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Hopely, et al., in the case: of Alfred is Hopely, et al. v. John MeNeill, et 
al., Involving amei al ently No. 131, Veutie Lode, Colorado Springs, | 
| Colorado. 
The attorneys for McNeill, etal. have filed an answer to this petition. | 
It seems necessary to recite at some length the history of this case, 
as set forth in the papers now before me, | 
The entry in question was made September 5, 1887, and in December 
following, Hughes and Patterson, as owners of the “Best” lode claim, 
filed a protest against said entry, which protest = on Apa 28, 1890, 
| dismissed by -your office, it being said: 
These allegations being entirely uncorroborated, are not pum rent to overcome the 
evidence filed by the claimants in said case. _ ‘ 
As no adverse claim was filed during the period of publication, and as the pto- 


ceedings in said M. E.131 appear to have been regular, as required by Sec. 2825, Rev. 
Stat., said protest is hereby dismissed, and you will so notify said protestants. 


On April 14, 1892, Alfred L. Hopely, et a1., as owners of the “ Best ae 
lode, filed:a protest against said entry, anion was dismissed by. your 
‘office, by decision of May 2 following, it being said: 7 


Protestants allege a prior right to a ae of the ground covered by the Center 

claim, calling it the Best Lode claim, this being substantially the same protest as — 
that filed on December 18, 1888, by William Petterson and EH. A. Hughes, for them- 
selves and co-claimants A. K. Hopely, Chas. A. Marshall and Mrs. N. J. Ross, which 
was dismissed by office letter of April 28, 1890, as insufficient to warrant an investi- 

gation by this office, and for the further reason that the allegation contained therein, 
if true, should have been made the basis of an adverse claim. : 

No: new feature being presented in the protest under Cone ereHOuy the same is — 
accordingly dismissed, and the right to appeal denied. 


A motion for review of this decision was denied on May 28, 1892, 


‘On June 1, 1892, said Hopely, e¢ al. filed an application for a writ of - 


certiorari, ‘and on August 3, filed. an amendment. to said application. 
On August 18, this Department denied the petition for the reason ; 


that no copy of either protest was presented, and that the petitioners . 


had not made such a prima facte showing as to raise a ‘reasonable pre- 
sumption of error or oversight on the part of your office, or to convince 

the Department that its intervention is requisite for the prevention of 
injustice. On September 3, 1892, a. motion for review of this decision 

was filed, urging that inasmuch as no mention. was made of the amended 

petition, and copies of papers accompanying the same, it was evident that 

the said papers were not before the Department when the decision com- 

plained of was made. This motion was denied by decision of Novem- 

ber 19, 1892, from which decision I quote the following: 

No copy of me protest of December 18, 1888, is transmitted with the papers, So 
that this Department cannot determine whether tlie present: protest is substantially 
the same as that or not, from an inspection of the papers, ¢ 

The rule is, that the applicant for a certiorari must invariably. make a prima facie 
showing of matter for supervision and requiring. Departipengal intervention. Wil-- 
liam Fuller, (2 L. D., 215). ; rae “e 

Your decision, that the two protests are ‘ substantially ‘the angi must stand asa | 
proper ¢ adj udication of that question, in the absence of any showing to the contrary. 
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: ‘The “petition now cinder consideration invékees the exercise of the 
7 - gupervisory powers of the ‘Secretary of the Interior, and as. grounds 
2 Theretor alleges” errors in the previous decisions. as follows: | 
‘First, In holding’ that the absence of a copy of the protest of December s 1888, 
made it impossible for you to determine, from an inspection of the papers that were 
furnished, whether or not the two protests are substantially the same. 
Second.-In: not holding that the copy of. Commissioner’s. decision. of fips 28 
1890,° dismissing the protest of December 6, 18838, on the technical ground that said 
protest: was entirély wncorroborated (a copy of which we furnished with our original 7 
- application), constituted a sufficient showing, in support of our "said applications, 
of the character of said original protest. 
Third: In not finding that the. Comniissioner’s ecisien of een 28, 1890, (a 
copy of which was ‘before you) holding that said protest of December 6, 1888, was 
 * entir ely uncorroborated”, aud fatally defective for that reason, constituted a tact 
es appearing. in the Tecord, and uncontradicted, of which eis were bound to take 
2 $ DOUG... 7 
- Fourth. In not naidine: that said: pretest of Dadeues 6, 1888, which is atomin 
22 ae Dy Commissioner’ s decision, of: “April 28, 1890, to have ieee. a entirely uncorrobo- 
net rated”, could not ‘be identical: With. the. duly. corroborated. protest of April 14, 1892, 
ame (a copy of which was before: you). a 
Fifth. In not holding: ‘that. ‘the paper filea Diéceiiber 6, 1888, purporting to bea 
a protest, bit. be ettirely uti¢ortoborated”; and for that reason rejected by the Com- 


ile, ‘missioner, was in’ fact not a pr otest, and not entitled to consideration on its apa 
ander the Rules of Practice. po oe ee 
<sere Sixth In not, holding bhat ‘inasmuéh as aad: protest of December 6, 1888, was. Se a Pe 
oles Ss fatally defective in form, such defect’ ‘never having. been cured, said protest Was 00 
ts, rightfully: rejected and is not now entitled to consideration ¢ as s affecting the rights” ; 
aS of. the present protestants. og : A ee - : 
Jt was error to consider the. paper ‘fled as: a ica fort review as such, - 
a as it should. have. been, treated fas a petition for the exercise of the — 
: _ ‘superyisory. power of the Secretary, Oscar! JD. Roberts, (8 Ly D., , 423). 
+ Sorthis: Daper. now presented, will’ not. be: ‘entertained as a motion for 
ae 2 ye. reyiéwy but’ will be consider d $f petition invoking the supervisory 
powers of the Secretary... Tt was ot. error in your office to dismiss the 
- A first protest on the gro ound state hat j is; that it was. uncorroborated, _ 
- _ he and that. decision was. Adquiesced ' n. by: ‘the protestants. This eelibts 
re. could not prevent the filing ofa second protest i in. proper. form, and it 
“was error in your office: to. dismiss the second, protest, it being 1 in proper 
rm form, because it. made, the same, charges ast did the first. When the 
matter was presenteslito, this Department: OR, petition for certiorari, that 
a Iistake of -your: office ‘should have ‘been, corrected, but at the time of 
ao : sits consideration, no, Coplyes of thes sevond protest was among the papers,. - 
"and hence it was. impossible to detérmize whether that protest was suiii- 
cient Under these: cireumstances, nothiag could be done, other than 
that was, that is, the, dismissal: of ‘thie petition. It was afterwards =. 
shown, however, that. copy :-of-said ‘second’ protest. had been filed 
oe before: ‘that depai ie fal décision, Was rendéred, but: for some reason, — 
- gic ih us Brober, plage: among ‘the papers, of the. case. = 
ae “When he motion fa ri Be view off ithap, decision: was filed, the facts were” ~ Rene 
all ‘Prepented to > the, Ree TINEA te Tt was s shown that the first, ‘Protest. ee ee 
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- Was iieiicsed: not upon its merits, but because it was not corroborated, 
that is, that it never became entitled to be considered on its merits ° ; 
and that the second was. dismissed because the charges contained i in it 
were the same: as those inthe first. Under these circumstances, 1G 
“made no difference whether the charges in the two protests were sub- 
_ stantially the saine,- because the sufficiency of the charges in the first 
had never been passed upon.. The error that your office had fallen into, 
of dismissing the second protest because its charges were the same as 
those of the first, when the sufficiency of those charges had never been. 
considered, was plainly presented by the papers then before the De- 
partment, and hence it was a mistake to deny that motion on’ the 
ground that such action was taken, uamely that. it was impossible to 
a determine whether the charges were the same. The mistake made in 
your office should have been pointed out, and the merits of the petition 
for certiorari considered. Because of the mistakes herein pointed out, 
- the decisions of this department. heretofore rendered are hereby set- 
aside, and the case will be considered as if those decisions ae not been 
made. 7 
| This petition anid exhibits show that the reason given for nehiaing to. 
consider the second protest, was not a sound one, and that the suffi- 
ciency of the charges made, to justify a hearing should have been con- 
sidered by your office. The fact that no slyerse: claim was filed is _ 
-tnentioned by your office, although not made a special eround for — 
refusing to entertaii the protest, nor would that fact be conclusive 


against the protest, since it charges failure to do the amount of work 


required and other failures to comply with the law that might furnish | 
sufficient grounds for further investigation. Whether a hearing should - 
be had cannot be determined without an inspection of the record in the 
case in connection with the protest. In view of the apparent mistake — 
in your decision, and the gravity of the charges made, I am of the - 
— opinion that the matter should be considered in this Denes and 
will therefore grant the petition for certiorari. | 

You will therefore transmit the record in. said case, and. give. the 
parties notice of this decision. 


| PRACTICE—REVIEW—CERTIORARI-MINING CLAIM--DISCOVERY. 
WATERLOO MINING 7 Co.. % DO. 


OA Stan for the review of a ‘dopavansneal decision denying a writ of certiorari, 
should not be regarded as such, but may be treated: aS & eye TE VOIANS the 
supervisory author ity of the Department. 

In the exercise of its supervisory authority .an applenion for a iit of certiorari — 
may be allowed by the Depa one even though the applicant is not entitled to 
beheard onappeal. 

The ‘‘ discovery ” of mineral within the limits of a lode claim is a » statutory pre: 
requisite to the location thereof. | 
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A pieuere corroborated. ence against a ‘lode icin specifically mlisetiie non- -dis- - 
| covery, warrants a hearing although the report. of. the deputy mineral surveyor 


: accompany ing the claimant's application. for patent: may show the existence of 
. ore in ‘streaks and mttoys ” in various parts of the claim: lee , 


oo. Acting g Secretar y Sims to the Commiestone? of the General Land ogfee, * 2 Se 


Taly 15, 1893. 


‘This isa riobion: by the ‘Water 106 Mining Company £ for? a review of os 


oe os ‘the departmental decision, dated November 16, 1891, in the case of said 
company v. John 8. Doe, involving | the Or iental No. 2, lode claim, Los 
Angeles, California. | | mas 
..... On. December 22, 1887, Doe: made ‘mineral | entry based upon an 
amended location for ot claim. a. 8s 
On May-17, 1889, a protest, aaa on 2 Decoubs! B, 1890, an additional: | 
tee protest was filed aeaiunt this entry by the company named. — 
By decision dated May 26, 1891, you refused to order.a heari ingand 
oo dismissed said protest and Fy uly 1, 1891, declined. to for ward the appeal 
aa filed by said company from. such. action. Thereupon. the company 
-- applied for certiorari. This application. was denied by the decision - 
complained of in the pending motion. While, therefore, said motion — 


eo - can not be considered as such, it can, for reasons that will hereafter ~ ee 
appear be treated as a petition invoking the supervisory authority of 


oo - the Department. Oscar T. Roberts (S L. D. , 423). 


The protestant is the owner of the Silver King quarts mine e (mineral | 


“+ entry No. 59, by Charles F. Bradley et al., July 20, 1887) for which 


oe patent was issued January 10, 1891, and eich it pps: ‘is contigu-_ : Se 


pe ous but not in surface confliet with the Oriental Nos 2, the ‘¢laum here. 
ea in question,” vo 7 
In its application for certiorari the protestan’ alloped that. ies vein 
~.. ypon its Silver King claim “ passes outside of the vertical side lines © 
of the surface location. of the Silver King but within the vertical plane 
-. of the end lines thereof,” and that it secordingly has an interest Mle - 
Ao mineral under the surface of the Oriental No. 2 a 
Se ee The Department held. that: if this be so, a patent for the Oriental No. | 
a 29, could not affect: the protestant. as its rights were protected by law, z 
(See. 2322 R. S.,)5 that having failed to assert an adverse claim within — 


= 2 the statutory per iod ‘it must be assumed that the defendanti is enti tled 


2 ae to a patent,” and that the protestant could not be heard unless “it can — 
be shown that the defendant has failed to comply with the law.” | 


a It appears that the protestant assailed the validity of the Oriental - _- 


woes No. 2, location on the; ground that no vein or lode had been discovered 


“i.  aeawithin the limits ‘of. the claim thus located prior to the location 


- - ’ thereof; ” that it filed in support of the charge so laid in its protest, 
io several affidavits, including that of the original locator, aud that it 
 ayas also shown by said. affidavits that “no such vein or lode exists 


a Ni except as a future: development, of the Silver ‘King vein may demon- i, pS 
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strate that such latter vein upon its dip crosses dindeineath the surface 
ground of the Oriental No. 2, claim.” : : 

In your said letter of May 26, 1890, dismissing the stoueee you sami 
ted that “it does not appear that a vein or lode had been discovered prior 


to the location of the élaim,” but found the allegation unimportant. ~ 


because the deputy mineral surveyor had m his report accompanying 
the field notes and: filed with the application for patent, said ‘ The 
Oriental No. 2, quartz mine is silver bearing in porphyry bedrock. I 
believe no regular ledge has been discovered but ore is found in streaks | 
and kidneys in various parts of the claim.” You held that by this 
report the claim was shown in the absence of an adverse claim to be 
properly subject to sale as a lode claim. In support of this conclusion 
you cite Commissioner Drumimond’s letter of July 15,1878, to surveyors* | 
general and registers and receivers (Copp’s Mineral as 62), to the 
effect that the statute, act of May 10, 1872 (16 Stat., 217), did not use 
the terms vein, deposit, etc., in their strict peolanical signification, that 
the plain object of the ae being to dispose of mineral lands fora 
money value “‘ whatever form of deposit can be. embraced in the gen- 
eral phrase ‘ vein or lode of quartz or other rock in place’ must be sold 
at the rate of five dollars per acre.” a 
| Concerning the defendant’s compliance sii the law, it Was said in 
| the decision complained Of: | ¢ 3 


The protestant has made its objection before you, and has beeu heard, but has not 
shown such failure on the part of the defendant as amounts to a non-compliance 


with the terms of the statute. Such non-compliance was the only question upon... 


which it had a right to be heard as a ‘third party,” and having failed in that hear- 
ing to make good its objections, and not being a party in interest, it was not entitled 
to pursue the matter further by an appeal. , 


The pending motion is based upon the following aliessitone of error: 


First.—In assuming applicaut’s right to patent because of protestant’s failure to 
‘file adverse claim thereto, as provided by law, during the period of applicant’s pub- 
lication of notice of his application for patent. 

Second.—In assuming that protestant can not be heard “ aiese it can be shown 
thatthe applicant has failed to comply with the law,” whereas, the ground of said — 
protest, ‘as defeating applicant’s right was and is the failure of said applicant and 
his predecessors in interest to comply with the plain and positive requirements of ~ 
the mining law. 

Third.—In ruling that protestant has failed to show non- compliance by the appli- 
cant for patent “ oth the terms of the statute,” and in assuming that “ hearing has 
been had on the subject matter of said protest ” whereas, such hearing has not been 


. had i in fect. 


Section 2325, R. S., provides when no adverse claim - is filed thin 
the prescribed period: no objection from third parties shall be heard, 
‘except it be shown that the applicant has failed to col with the 
terms.of this chapter.” | : 

The entryman, Doe, seeks to acquire the claim in qaeetion under the 
_ same section which prescribes the method of obtaining title for “ ouy. 
\ Jand claimed and located for valuable deposits. a 7 

1600—VoOL 17——_8 
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awhea.. as in the case at bar, patent is 5 gouBht for a » lode claim such © 


a alanis deposits are defined as “veins or lodes of quartz or other rock 


jb. place bearing gold, silver,” . ... ete, and the “discovery” 


thereof within the limits of the claim is made 2 prer equisite to 1ts loca-— 


tion. Sec. 2320 RB. 8. | 

When, therefore, the protestant made its said ae of non-discov- 
ery itof course charged a failure “to comply with the terms of this 
chapter.” This charge having’ been specifically made and properly sub- 
stantiated the protestant was eutitled to an opportunity to prove it. 


Such opportunity has, however, been denied. You found said charge 


unimportant because the “ground was shown by the deputy mineral 


surveyor’s report to be properly subject to mineral entry. This was 

- manifest error, for without discussing the merits of such conclusion, 
‘said report was at best simply a contradiction of. protestant’s charge. 
The issue so wade up was one of fact that-could not be properly deter. — 

* mined upon the record before you, and. it was also one which called for 


an order of hearing. It follows thati in finding that the protestant “had — 
been heard” and had failed to show a “‘non- “compliance with the terms © 


23 of the statute” the decision how. complained of was erroneous. Fs 


- Said decision, however, proceeds on the theory that ae without 


interest and not entitled to appeal,- the protestant who has beendenied 
his day in court, must be refused the writ applied for. Waiving the 

« question of the pr otestant’s right to appeal, I can not ag ree ill ue opin- 
- jon that his application for certiorari should be denied. 


In the case of Petit v. Buffalo Gold and Silver Mining Co. (7 L. ie 


494), you refused to submit an. appeal by the protestant Petit, from your 
action refusing a rehearing, ,on the ground that she stood solely in the - 
relation of amicus curiw. In considering Petit’s application for certio-— 
vara the Department, reserving for consider: ation, her right to appeal, 
found her allegations that the - i ee | 


claim as surveyed, applied for, and éntered » ee. ©6oes not fall within the 


limitsofthe 2. 2 2... claim as losatedt nor follow the course of the vein (to be 
of) so serious a character, asserting a failure to comply with essential pre- requisites 
to the obtaining of a niitont, that a proper. case. is presented thereby, if true, for the 


exercise of that just supervision which the law vests in the Secretary of the Inte- 
rior over all proceedings instituted to acquire portions of the public lands: a super- 
vision which should be exercised whether the information which puts it in- motion 
is laid before the Secretary formally or otherwise. 

In the case at bar the allegations stated are analogous to those that 
were made in the case cited, and are equally serious. ‘he character of 
the claim in question has uot been properly ascertained, although the 
question has-been properly presented, and it is the duty of the Depart- 


ee to determine such question. Royal K. Placer (13 L. D., 86). 


Upon the. whole case, therefore, T am of the opinion that a sufficient : 


. reason exists for an exercise of ale supervisory authority of the De- | 

partment. The said departmental decision of November 16,1891,is; 
accordingly hereby revoked, and you are directed to certify the record ee 
to the Department for appropiate action, 7 
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CON FIRMA TION--DOUBLE MINIMUM LANDS. 
“Heyry R. BoZzEMAan ET AL. 


- A degert land entry of double’ minimum lands allowed at single minimum, is con- 
firmed under the body of sectiou 7 , act of March 3, 1891 if otherwise within the — 
terms of said statute. | 


Fires Assistant Secretar y Sime to the Doimsone of the Cfeneral Land | 
| Office, Tuly y 19, 1898. 


Ou the 30th of June, 1886, Henry R. Bozeman made final nEsot and 
‘payment, under the provisions of the desert land act of March 3, 1877, 
(19 Stat., 377) for the NW. 4 of Sec. 8, T. Wv S., R. 22 E., M. D. M., 

Visalia land district, California. | 
His application for the land was made May 30, 1877, aul his proof 


-. ‘showed thorough reclamation the following year. His entry was -sus- 


pended, with many others, for several years, so that final receipt and 
certificate were not issued until the 30th of June, 1886.- 

On the 22d of September, 1892, you passed upon said final proof, 
and finding that-the land was within the twenty-mile limits of the 
Southern Pacific: Railroad, you directed the local officers to require. 
the claimant to make an additional payment of $1.25 per acre. 


The case is brought to the Department by an appeal from your deci- -_ 


sion, taken by Adolph Levis, transferee of Bozeman, who alleges that 
your decision is contrary to law, in that he is a parehaser ‘of said land - 
in good faith, for a valuable consideration, his purchase having been 

made after fine entry, and prior to March 1, 1888, and that no fraud 
on his part has been charged, or found by a Boyer cafe agent upon an 
investigation. _ . 

This brings the case within the provisions of section seven of the act 
of March 3, 1891, (26. Stat., 1095) which confirms such entries. and - 
deprives your office of any jai isdiction, or of the Power to exercise 
authority in the case. _ 

In connection with his appeal, Teva oe oath that he was notonly 
the purchaser of said land for a valuable consideration, on the 29th of | 
October, 1886, but that he is still the owner thereof. This is not suffi- 
cient pr oof to satisfy the requirements of the circular of instructions of 

‘May 8, 1891, (12 L. D., 450) but upon the proof therein required, being - 
fur ‘tiated to your office within ninety days after service of notice of 
this decision, upon the parties in interest, patent willl issue for the land, 

as provided in said act of March 3, 1891. a 

The decision appealed from is accordingly reversed. 


é. 





Oe aa At said hearing Davidson. was present, but Patrick made default— ; as 
a3 appearing neither personally nor by attorney. - The case was dismissed = 
. | for want of prosecution. Patrick appealed from. this action to your. 
office, asking to be allowed another hearing. ‘You affirmed. the action — oa 
of the local officers, and he now appeals to this Department. | 7 
~The appellant sets. forth his reasons s for not being. present at the: 
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PR ACTICI E-ORDER FOR REHEARING. 
PATRICK v. DAVIDSON. 


A plea of pover - in excuse of failure to mee spice a the hearings can not be 
accepted as justifying an order for a rehearing. 


First Assistant Seer etary Sims to the ae of the General Land 
Office, July 20, 1893. 


On March 2, 1888, you directed the cancellation of C. W. Davidson’s 
timber culture entry for the NH. 4 of Sec. 3, T, 8N,, R. Be, W., Oberlin 
Jand district, Kansas. 


On April 18, 1888, Maleolm Patrick, the snoceasfll contestant, was | 
| allowed to make timber culture entry of the tract. 
Davidson filed affidavit setting forth that he had. never had aihee? 
7 legal or actual notice of the hearing untilit had been had and judgment — 
rendered; that. notice was given by publication while he was. residing» 
in the State, and the contestant knew his whereabouts; and that if 
given a rehearing he could and would prove ‘by credible witmesses that | 
he had fully complied with the law. 7 = 
It being already shown that jurisdiction haa not: er ene: in. 


the first instance, you ordered a rehearing , to be had on April 9, 1891. 


hearin g as follows: 


“Malcolm Patrick was nat able: to ‘couple. with. tie: presoribed form for eyldense. © on 


not that he was unable to get it—he was. able to get it, but was not able to give it. 


It is evident that, for. him, the cost of procuring witnesses aud presenting them: 
or their depositions would be great at this distance. His plea of financial (lisr bility 


was a true one, and worthy of just consideration. 


Inasmuch as it appears from his own statement that he preferred to 
allow the case to go against him. by default rather than to go to the 
expense of furnishing witnesses to sustain it, your decision refusing to 
allow him to put the defendait to the expense of a rehearing was s just 
and proper, and is Deroy affirmed. 
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TIMBER CULTURE APPLICATION—PREFERENCE BIGHT. 
WILLIAM F. PERKINS. 
A successful timber culture contestant who files a timber culture application at the 
. time of beginning of his suit, but fails to exercise his preference right within 


the statutory. period, has thereafter no claim that is protected from the opera- 
tion of the subsequent repeal of the timber culture law. 7 


First Assistant Secretary Sims to the Commissioner of the General Land 
| Office, July 20, 18938. 


William F. Perkins has appealed froin your decision of July 28, 1892, 
- sustaining the action of the local officers in rejecting his application, 


presented on April 4, 1892, to make timber-culture entry of the SE. 4_ | 


of Sec. 15, T. 28 8., R. 30° W., Garden City land district, Kansas. 

The round of secur was that, prior to the date.of said applica- 
tion, the timber- culture law had been repealed by the act of March 3y 
1891 (26 Stat., , 1095). 

The appellant directs stention to the facts fiat be: had eae 
contested the timber-cultnre entry of one John B. Wells for the same ~ 
tract; that when he initiated contest he filed a timber culture applica- - 
tion; ‘that: upon the cancellation of Wells’ entry as the result of said — 
contest on October 29, 1890, he (Perkins) was notified that thirty days _ 
were allowed him in a hich bi make entry of the tract; but that he was 
prevented from so doing by his inability to ‘procure: the money with 


a which to complete his entry. 


Your decision states that the records of your office do not show that _ 
an application was filed by him at the time of initiating the contest; 
~ and holds, on the anthority of the circular of Awgust 18, 1887, and of 
the departmental decision in the case of Smith v. Fitts (13 L. D., 670), 
that when the contestant failed to exercise his preference right of entry _ 
within thirty days from notice of the cancellation, his application to 
enter “stood rejected without further action on the part of the noel, 
office.” 

The appellant directs attention to the fact that in the case cited, a: 
entry (by Mrs. Fitts) had been allowed, after the expiration of thirty 
days but before Smith had applied to enter, while in the case at bar no 
- adverse claim had attached to the land before Perkins applied to enter. 

To this it may be answered that the right acquired by the applica- 
tion filed at the time of initiating contest was the preference right 
eranted, for thirty days after notice of cancellation, by the second sec- . 
tion of the act of May 14,1880 (21 Stat., 140). After the expiration of 
thirty days he no longer had any right under that act—no preference 
right; although it may be acknowledged that he had the same right as 

- any other person. But no other person would have had the right to — 
_ make timber-culture entry of any tract after March 3, 1891. Therefore 
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as Perkins failed to exercise s his preference right within the time allowed : 
by law, and as he in common with all other persons could. initiate. no 


oe - other right under the timber- culture law after: its: repeal, his ape: _ 


~ - tion was s properly rejected. 


OKLAHOMA LANDS—SECOND HOMESTEAD ENTRY, 
JAMES W. SHEARING. 


- é . 
_ The right to make homestead entry of Oklahoma lands, conferred by the thirteenth 
section of the act of March 2, 1889, upon persons who had previously made home- 


stead entry and commuted the same, is extended by section 18, act of May 2, | 


189), to lands acquir el L y cession 2 from ane Muscovee PCL AMS, 


, First Aesctui Se ecretary SIMS to the Commis sioner of the eener ad Land 


an _ Office , July 20; 1893. 


oc ames W. Shearing has appealed oth your hae gen of aie 23, 


eae 1892 2, rejecting his application. to make homestead entry of the N. 4 of” 
ae the NW. 4 and the NW. 4 of the SE. 4 of Sec. a1, aD. BN RS &., Okla- | 
= homa Tana district, Oklalioma Penvitory. 7 


Your rejection was based upon the ground that he nad Siiotaly 
made a homestead’ entry, in. the Wa- Keeney land district, Kansas, 


_ which hehad commuted to cash entr’ Ys and open: which oe had issued, = 


May 24, 1889. . 7 
He bases. his appeal upon the iota that he eek now applied for. 


. lies within that portion of the Territory of Oklahoma, known as the — 
ie oe. “ Pottawattomie country,” and that within. those limits the tight to 


make entry has been conferred upon persons who had 1 previously made 


ee: ; homestead entry and commuted the same. — 


This: Department has held that the right t to make homestead a 


4 of Oklahoma lands, conferred by the thirteenth section of the act of | 
— March 2, 1889 (25 Stat., 1004, 1008), upon persons who had previously | 
made homestead entry ond commuted the same, is extended by section | 


8 of the act of May 2; 1890 (26 Stat., 81), to lands acquired by cession 
from the Muscogee (or Creel) Indians. (Johu Waner, 15 L, D., 356. ) 
This ruling includes the lands here in controver Sy. 

Your decision is therefore reversed; and if no other objection is foun d, 
Shearing’s application will be allowed. | 
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DESERT LAND CONTEST— PREFERENCE RIGHT. 
WILLIAM G. BRUCE. 


A pre-emptor who contests and secures the cancellation of a prior desert land entry, 
in conflict with his filing, and thereupon perfects his pre- emption claim, exhausts 
thereby his preferred right as a successful contestant, 


First Assistant Secretary Sims to the Commissioner of the Generat Land 
a (Office, July 4, 1693. 


. On Deveniber 15, 1884, Ellis Johnson made desert- and antry for 


SW. 4 and the SW. 4 of the NE. 4 of Sec. 10, and the NW. 4, and the © 
NE, 4 of Sec. 15, T. 39 N., B. 63 Ww. , Cheyenne, Wyoming. 

Some time in the early months of 1885 William G. Bruce made a pre- 
-emption filing for the S. 4 of the NW. 4and the SW.‘4 of the NE. 4 
and the NW. + of the SE. 4 of Sec. 15, same township and range, being 
apart of the jand embr need in the entry of Johnson. 

On June 16, 1885, he initiated a contest against Johnson’s s entry and 
prosecuted it foe calle: so that because of said contest the entry was 
cancelled on January 4, 1889, by departmental judgment of that date. 
Said cancellation was il on the records by direction of your letter 
of promulgation dated Jannary.25, 1889. This left Bruce’s filing intact, 
and on March 19, 1889, he entered the eae inclnded therein, and. has 
— since received a patent ‘therefor, . | 

On October 13; 1887, Fred H. Redington made a timber-cnlture cee 
for the SW. 4 of Sar. 15, same township and range.: It will be noticed 
that while this tract is within the same section, it in no wise conflicts 
with either the desert-land entry of Johnson or the pre- emption entry 
of Bruce. 7 | 

Tn Mareb, 1889, Bruce applied to make a Sime culture entry fot the 
_N. 4 of the NW. 4and the N.$0f the NE. 4, Sec. 15, same township and. 
range, alleging that he was entitled to a preference right to make this — 
entry by reason of his successful contest against Johnson, and request- — 
ing that the timber-culture entry of Redington made in 1887 for other 
land in said section be cancelled, as under the law only one timber. 
culture entry of 160 acres could exist on any one section. His applica- 
tion was not allowed, and on October 27, 1890, in rejecting it you held 
substantially that Bruce had used all the pEoterenve right allowed him 
by making the pre- -emption entry after the cancellation of J ohnson’s 
entry. , 

He has appealed from your judgment, alleging that you erred in. 
holding that his preference right was exhausted and states that “as 
the said pre-emption filing antedated the said contest .. . . . the 
offering of final proof was merely the perfection of a title tothe land _ 
— which originated with my first act of settlement. Thus the land be+ 

longed to me fr om that time.” ot 
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es "ott fatima is Scotreets Br meee ‘pre: soitbHod entey was saa: as 

ee : a result: of his contest, and he could not have been allowed to make it 

or had his coutest pr oved. unsuccessful, for the entry of J ohnson while. on... 
the records segregated the land from the public domain. It was not — 

~ his settlement alone on the tract that gave him the right to enter it, for — 


he.could never have acquired a title: to it had it not been for the fact 
that the éntry covering it was cancelled. The result of his enterprise 
and the expenditure of his time and money in contesting and: procur- 
Ing the cancellation of the entry was that he was allowed to make an 
entry and get title to the land on which he lived, and he was entitled 
to no further preference right. 

There were five hundred and twenty acres of land in the Johnson 


entr ry, and if Bruce, having made one entry of one hundred and sixty — 
acres under the pre- emption law, may now be allowed, notwithstanding : 


~~ adverse claims, to take another one hundred and. sixty acre tract under 


es the timber-culture law, why may he not: also be allowed to enter an... 
other one hundred. aaa sixty acre tract. under. the honiestead law, thus. 

_ practically using three preference rights as a result of one contest. I. 

| = am satisfied that his preference right was exhausted when he nade his 

preemption entry. This entry must not be confounded with the filing, 
and this mixing of these terms has probably led the applicant i in this | 

- ease into the error he makes in contending that his filing was made. 
~~ before contest, and hence his right thereunder did not coe on the if 

~~ suecessful determination of the contest. 

oe Your judgment i is aflirmed. 


: : 7 a 
: STONE LAND~PLACER CLAIM-HOMESTEAD. 


- Frorence D. DELANEY. 


So A placer location made prior to the ‘act of. Aug ust 4, 1892, of land: phishy Saiaaots | 


for a deposit of glass sand and building stone; is not a legal appropriation of the 


land, and a subsequent intervening homestead entry of another will. defeat the | 


right of the placer claimant to perfect his claim under said act. 


First Assistant Secretar, y Sims to. the Commissioner of the Catal Land re 


Office, July 24, 1893. 


I have considered the appeal of Florence D, Delaney from your judg- 
ment of October 19, 1891, rejecting his application tor a patent and. to 
- pake mineral entry of the E. 4 of the SW. 4 of the SE. 4 of Sec. 26, T. 

19.N., R. 70 W., Chyenne, Wyoming. : 
7 "ee. applied to enter the tract as a placer mine, allegi ing that on Jan- 


nary 19, 1889, he located. the claim as placer ound: and that it con- . 


tains a Talaable deposit of glass. sand and building stone. 


* - The register and receiver rejected the claim, basing their rejection - 
ee on the ruling of this Depar tment in the case mor Conlin ‘ v. heey lie 
oe Ds 4), | et | : : oe 











: sp keen ? 
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He caneiiel to you, and on October 19, pene atter consideri ing the 

case, you affirmed their finding. | 

| He then appealed to the Peparimens; and the case 1S low “hens for 
adjudication: | 

Since said appeal was taken the act of August 4, 1892, has been 


—. passed (27 Stat., 348), providing that land chiefly valuable for building 


‘stone may be entered under the placer laws. It was ruled, however, in 
the case of Clark eé al. v. Ervin (16 L. D. , 122) that—“ It does not fol- 
low . . . . thatland chiefly Lai able for building stone shall be 
cousidered as mineral land, or that such land may not also be entered 
under the-homestead law.” | | 
From the report of the register and receiver, as well as from your 
judgment, it is learned that one Ann Davidson made a homestead entry 
of this land on November 7, 1889... The record of her claim is not before 
me, for it nowhere appears ‘that she has been made a party in the case, 
and no notices of the appeals have been served on her. It follows that 
~~ any judgment that might now be rendered against the validity of her 
entry would be without authority. — | | | 
It was held in tlie case of Clark et al. v. Ervin apr ae 
The tract was located as a, placer claim on May 27, 1889, which was several months 
prior to the initiation of Ervin’s pre-emption claim. Tt follows I think, that if the 
_ placer location was a valid one, tie claim of Ervin must be rejected... After a legal 
mineral location has been inade, a elaim may not be initiated for the same land un- 
der settlement laws, unless on proof furnished it is shown that the location is invalid, 
or that the ground is not mineral, or that no discovery has been made; in other 
words, the nineral claim must be ev eSen of before an entry can be inade under the 
homestead low. — s 
In this case I find that no law existed allowing land chiefly valuable for common 
. ee stove to be entered under the placer law yer to August 4, 1892, Conlin 
v. Kelley (12 L. D., 1). 
_ Since the claim of Eryin was initiated Berens this act of August 4, 1892 » Supra, Was — 
passed, he is entitled to the land, if he has in good faith complied with the pre-emp- - 
tion law, because the placer ieeution was illegal, the tract not being Seeek at that 
time to such loc: ition, | 


_ Delaney might properly make entry and secure a parent for this ii 
since the passage of the act of August 4, 1892, (supra), making sich 
land subject to the disposal under the placer ines but the claim and 
entry of Davidson asserted and made is a complete bar, if said entry- 
mail is qualified.and has complied with the law.’ These EES uous C can 
not, of course, be determined under the present application. 

Your judgment must be and is hereby affirmed. See also case of 
Joseph H. Harper eé al. (16 L. D., 110); South Dakota v. Vermont 
Stone Company (16 L. D., 263). | | a 
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RAILROAD GRANT—CONFLICTING SETTLEMENT RIGHT. 


‘Missouri, Kansas AND TEXAS Ry. Co. ». TROXEL. 


: Land ineluded within a.valid settlement claim is not subject ti fademiiny selection, ois 


and the failure of the settler to file his claim within the statutory period will. 


not operate to defeat the effect of said claim as against the company, nor limit: - 


the extent of said claim to the particular tract on which the suiprovenynte” aTe 
| situated. : : & 


ee. | First Assistant Seon a Sims to the Commissioner of the General Land | 


Office, July 26, 1892. 


y have saeidered the case of the I Missouri, Kansas arid Texas Rail- 


c way Company v. Charles L. Troxel on the appeal of the company from 


ia your decision -of February 1, 1892, rejecting its indemnity selection of. 


the HE. 4 of the NW. 4 of Seo. 34, T. 25 '8., R. 20 B., made at the Topeka - 
and office, in. the State of Kansas, on Scpromber 25,. 1882, under its — 
_ gtant by the act of Congress approved July 26, 1866 (14 Stat. , 289). 


The record shows that an executive wilarawal: was nade which i‘ 


became effective on April 3, 1867; that one David L. Adams filed his 


pre-emption declaratory statement for said tract on August 11, 1866, 


| alleging settlement thereon the saine day, and on September 25, 1882, 7 


said company. selected said land as indemnity for loss of lands wali 


the primary limits of its said grant; that said Troxel applied to enter | 


said land on October 31, 1887, under the homestead law, and a hearing 


‘was duly had to determine the rights of the respective parties; that — 


ao upon the testimony submitted, the local officers decided in favor of — 


Troxel, and their judgment was affirmed by you, and the selection of © 
-. the company was held for cancellation; that on appeal, this Depart- 
ment, ol January 10, 1891 (unreported), held that said filme of Adams = 
ees prima facie ie excepted said tract from said withdrawal, and 


a : being unaffected by said withdrawal, it follows that when selected by the com- 


pany the tract in question was siiieoh to the settlement. of. Herring. As the com- 
pany’s right to the land must be determined by its status at the date of selection, 


 M., Kt. and 'F. Ry. Co. v. Beal (supra),it follows that if Herring was then qualified to 


make. entry under the settlement laws, the selection in question is inv alid, (and you: 


- were directed) that a hearing be duly had to determine the matter of Herne ssaid- 
qualifications at the date of the company’s selection, and upon the evidence adduced 


you will, in accordance with the views heretofore expressed, re- atl} dicate the case, 


The rehearing was duly had, and upon the testimony. submitted the 
local officers decided in favor of the railroad company, citing as author- 
ity the rulings of the Department i in Central Paeific R. R. Co. o. Taylor 
et al., 11 L. D., 354; Northern Pacific R. R. Co. v. Potter, id., 531, 533; 


and caaues v.- Beck, a 584. The. local officers ruled iu effect that the 


homestead claimant mast file the necessary: affidavit and application to” 


a | enter the land prior to the selection of the railroad, and that “his set- 
- tlement alone, in the absence of such affirmative aCuOn, cannot estab- 
ve lish a legal claim, to eae tract.” 3 
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On appeal, you found from the evidence that said Frank Herring was 
born in Illinois and was a soldier in a regiment from that State during. 
the late war; that he. occupied said land with his family from 1878 until | 
the spring of 1883, and then sold his improvements and possessory right. _ 
to the whole quarter section to.said Troxel, who has oceupied and im- - 
proved the same with the intention of making it his home under the 
homestead law, and that he never occupied any other land under the 
homestead or pre-emption law. You affirm the local officers in rejact- 
ing the two ex parte affidavits offered by said company and Troxel, rela- 
tive to the occupancy of Herring, and hold that the land was occupied 
by a qualified entryman at the date of the company’s selection, and 

hence was not subject thereto. ? | 

| The company in its appeal insists that you erred in ‘not cousidering ~ 
said ex parte affidavits, and in holding that Herring was a qualified 
entryman- on September 25, 1882, the date of its said selection. | 
In argument counsel for the company admits that the evidence shows — 

that said Herring settled on the W, 4 of the NW. tin the spring of 1879, 
and lived there witil the spring of 1883, when he sold his improvements 
_ to said Troxel, but insists that the improvements were all situated: on 
the W. $ of said. quarter section, and that he made no claim to the E. 4 
of said quarter; that conceding that he oceupied the whole quarter, he 
acquired no right thereto, because he did not apply to file for or enter” 
the same until long after the three months from.the date of his ‘settle- 
_ Inent, and baving failed to protect. his said settlement by filing or 

entry, the land became subject to the selection of the company, citing | 
as authority the rulings of the Department in Christensen v. Mathorn,. 
7 L. D., 537; Osmundsen v. McDonald, 6 L. D., 391; Watts v. Forsyth, 
OL. D., 624, and 6 L. D., 306; Walker v. Snider, 4 L, D., 387. Itis also 

iistated that the judg ment of the cistrict court of Allen eoutiby: Kansas, | 
in the case of C. H. Pratt, transferee v. said Troxel, awarding said land 
to Pratt, is conclusive be the rights of said ae and ought to be 
. acdniceccd | in by this Department. 7 
It is quite evident that. the contention of the company cannot 56 sus-_ 
tained. The preponderance of the evidence warrants your conclusion 
that at the date of the company’s said selection, Frank Herring was 
qualified to make entry of said land under the settlement laws. His 
failure to file his application for the land within three mouths does net 
operate as a forfeiture of his claim in favor of the railroad company. 
If he was a duly qualified settler and had improvements upon auy part of 
said quarter section, claiming the whole quarter, at the date the com- 
pany applied to select any part thereof, the land was not subject to its 
selection. That Herring did live upon said quarter with his family 
and claimed the whole quarter section from 1879 to 1883, was expressly 
ruled-in said decision of the Department, and the hearing was ordered . 
— for the express purpose of determining “if Herring was then qualified 
to make entry under the settlement laws,” It has been the ruling of 
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oy the Deparancnt pea Jong cine: that a valid. sottlement® upon lands 7 
- within the limits ofa railroad grant at the date when the same takes , 


a : e ffee t ence pts the land from the operation thereof. 


‘In Perkins v. Central Pacific R. R. Co.,1 L. D. , 336, 341, ity was ae | 
“Tt was, I think, the intention of @urieress that, only such unoceupied 
: lands as were ae held. under any claim recognized by 1 the government 

eo should pass under the grant. ns 

In the case of Hudson v. (Central Pacific R. R. Oo. ow Li Dy) 112, it 


ee was held that— 


=a * The possession ia occupancy ‘of. a ‘jualified’s settler, existing at the date ae definite | 
~—_ Jocation, except the land covered thereby from the operation of a railroad orant, 


even though the settler at such time is not asserting ay: claim under the publi lant 


at laws. 


— See also Souter Pacific R. R. as wv, eget 9 L. D. 1735. Rovere 


io ‘Pacific Re R. Co. v. Kerry, 10 L. Dz, 290; OER Pacific R. ‘R.z Co. v. 
Potter, 11 L. D., BBL. - 


The same “alo applies tol lands within the Sanaouniey limits covered | 
by valid settlements at the date of the railroad selections. Elwell v 


Northern Pacific R. RB. Co., 5 5 L. D., 566; Northern Pacific R..R. Co. 0 


ine Waldon, TLD, , 182; Lane v. Southern Pacific R. R.. Co., 10 L. D., 454, 


= e324 he nuthorities cited. by the learned counsel for the company arose — 
te Detweett settlers claiming priority of right under the act of May 14, . 
1830 (21 Stat., 140), and are not applicable to cases between settlement 


.. élaimants and railroad companies claiming under grants by acts of 


a Congress. If a valid settlement exists at the date of the selection, the — 
- Jand included therein is not subject to such selection, and it does not — 
concern the company whether the applicant has filed within the time 


required by law or not, for it does not occupy the position of “ pur- 








_ chaser” or settler. Emerson’ vy. Central Pacific R. R. Co., 3 L. D., 2715 | 
-.- Schetka 7. Northern Pacific R. R. Co., 5 L. D., 473; Chicago, St. Paul, | 
Gag Minneapolis and Omaha Ry. Oe SL. D. 22 “1; Central Pacific R R. Co. 
De ». Taylor, ii L, D., 44.5, 
_.. There was no error in not recognizing the inamoene of said court as 
conclusive upon this Departmentas to the title of said land. No patent 
-_ has been issued, and this Department i is a special tribunal duly author- 
ized to determine which of. said Dae ties, if either, has the ae right to 
a the Jand in question. | 


Tn Shepley v. Cowan, 91 Ue. S,, 330, 340, the supreme court say— - 


| The officers’ of the land eee are specially designated by law to receive, 
consider and pass upon proofs presented with respect. to. settlement upon the public 


lands, with a view to. secure rights of pre-emption. If they err in the construction 


of the law appli cable to any case, or if fraud is pr acticed upon them, or they them-_ 

a selves are chargeable. with fraudulent practices, their rulings may be. reviewed. and | 

+ anuulled by the courts. when a controversy arises between DEL ate parties noundee 
as upon their decisions. ; cs Pant 


: A careful examination of. the whole record. shows I no error in your —_ 
- decision, and itis therefore affirmed. a | | 4 
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‘RES JUDICATA—ILE ARING—CONFIRMATION, 
SANTA Cruz ET AL. v, HAYDmn, 


The Commissioner of the General Land Office has no aEouty to re-open & case in | 
' which the judgment of his predecessor has become final; the Department only 
has jurisdiction to act in such a case. 

A hearing should not be ordered on an uxicorroborated affidavit of contest in which 
no specific charge is made against the entry in question. 

The pendency of an application to contest an entry will not defeat its confirmation 
under the proviso to section 7, act of March 3, 1891, where such application must. 
be rejected on account of prior proesadings by the government, though said 
proceedings were begun too late to Preveny confirmation, 


First Assistant Seoretary Sims to the: Commissioner of the General Gna zg 
Office, Fuly 26, 1898. | 


On June 9, 187 7, Sallie David Hayden made desert land . No. 47 | 
for the N. of the NE. 4and the N. $of the NW. 4 of. Sec. 24, 0.1 N,, 
R. 4 E., Tucson, ‘Agizona,- She made proof of Clanton pail forthe | 
land, and ropeived a final certificate and receipt on February 16, 1880, 

On February 18, 1878, Cypriano Santa Cruz filed a pre-emption de- | 
latory statement for the N. 4 of the NE. 4 of said section 24, alleging 
settlement January 9, 1878. Ou January 12, 1880, which was before 
final desert land entry was made by Hayden, he changed his filing and 
made homestead entry, and on July 3, 1886, submitted final pe on and 
received a final certificate of entry. | 

Ou March 9, 1880,-the register and re eceiver for warded to you the 


‘sworn statement of C. Santa Cruz, showing that he had as a matter of oe | 


fact settled on the N. $ of the NE. 4 of section 24 in 1875, two. years 
before Mrs. Hayden’s entry was made, and that he had irrigated said — 
land and raised good crops thereon before Mrs. Hayden gave notice 
that she would reclaim the land. In short, that the tract was thor- 
oughly reclaimed before her entry was made. This affidavit was cor: 
roborated by Trinidad Palmer, and a formal application was made for 
a hearing. This application was endorsed on the back thereof as being 
the application of Cypriano Santa Cruz and Trinidad Santa Cruz for 
a hearing -in the matter of the final proof of Sallie D. Hayden, desert. 
entry No. 47. 

In his corroborating affidavit, after stating facts m reference to the 
N.4 of the NE. 4 of Sec. 24 claimed by Santa Crnz, Palmer con- 
cluded by saying— 


That four years ago when he first knew the part claimed by Trinidad Santa iia 
that said land had been cultivated ancl crops raised thereon ; that ditches for water- 
ing the same had been made and the Jand- made to produce crops, had been cleared 
of the brush and mesquite, and a house built thereon, which was occupied. 


The following is a copy of. the application for a hearing made for 
Tr inidad Santa Cruz:. 


To the Register U.S. Land Office, and ‘through him to the Hon Commissioner Uz 
8. Land Office, Ww ashington, D. C. | 
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ocr find enclosed. and pittacked eae pdidenee swniel: ‘the ‘Soareetant vespect- 


: : : : tully submits shows that the location of the N.4- of. NW. 2 ‘section. 24, township Gee 
a north of range 4 east | of the lands subject ue oe at Florence, Arizona, by Sallis. 
Bi vieg Ds Hayden, is unjust and not valid. 


- _ ie 


~ dst. Because the said lands were reclaimed and ange? to prodnee crops more than - 
; tro years prior to the location of the said Hayden, | - 
. The said Hayden i 18.2 married woman and as such i is not entitled to locate desert 2 


~All of which is seahasiteliys submitted; and contestant: t prays $0 have a fall hearing 
aa before the land officers at Borenee:. : . 
7 i. tte TRisbaD Santa CRUZ, — 

Bi Y hi is. attor rey, WILLIAM WILKus. 


On June 21, 1880, ‘you order ed a hearing as to the. charges mie by 
C. Santa Cae against the entry, and the trial was had before the 
receiver of the local oftice, who decided that contestant had proven his — 
charges, and he ther efore recommended. Mrs. Hayden’s entry for can- — 
cellation as to the N.4 of the NE. 4 of Sec. 24. The. register of the 


land office at that time had been suspended by order ot the President, ; 


and took uo part in the ease. — 

October 23, 1880, you sustained the finding of. the - receiver, oad Mrs S. 
-_ “Hayden was notified of your judgment on April 15, 1883, and. took no 
appeal therefrom. Her entry was canceled on a May, 2, 1883, as to the : 


: . N. 4 of the NE. 4 of said section 24. 


On pplication: of Curtis. and Burdette on - behalf of on Hayden’ | 
asking to re-open the case, you refused to do so on September 20,1884... 

On February 3, 1887, you required supplemental, proof by Mrs. Hay- 
den. as to the remaining part of her. entry. | Such proof was trausinitted 
to you on June 8, 1888, and also an application. on behalf of Charles 
K. Crosby to ene her entry as to the N.% of the NW. 4 of Sec. 24, 
. alleging substantially that the entry was s illeg al, because made on land 
= already reclaimed, ete. — | | 
July 27, 1888, Hon. M. C. Smith, M. 0. asked for a siateinont of hic | 


2 : ; “status of hee entry, and filed. a letter of C. T. Hayden, her husband, ~~ 
_ dated June 8, 1888, stating the facts in the case as he understood them. ; 


On Aleut 15, 1888, tr eating these letters as au application to re-open - 
_ the case of C, Santa. Cruz, v. Mrs. Hayden, you directed the register 
and receiver to call on Santa Cruz to show cause within thirty days 

-why all the proceedings i in his. case against] Mrs. Hayden should notbe . 


vacated and set. asile, holding that the hearing was had withoutjuris- 


diction, because of the absence of the register. The call was made on - 
January 22, 1889, and on February 10, following, Santa, Crug filed an 


appeal from your order of August 15, 1888. 


You refused to transmit the appeal, holding that the or ae was all in- 
terlocutory one from which he was not entitled to appeal. 3 | 
He applied here for a writ of certibrari, but his application was denied 





on October 25, 1890, because not ee by a ue: of the decision oe 


complained. of 
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_ November,7, 1890, you directed the register and receiver to proceed 


as ordered by your letter of Angust 15, 1888. 


On August 28, 1891, you reconsidered the decision made directing 
Santa Cruz to show cause, etc., and held that the case of C. Santa Cruz 
v. Mrs. Hayden was closed. You also directed a hearing on the appli- 
cation of Trinidad Santa Cruz to contest said entry as to the N. 4 of the 
NW. 4 of Sec. 24, made in 1880, but overlooked in your office until 1891. 
In au last amied judgment it was stated _ 

As I am satisfied that a hearing would elicit nothing new, on the. real question at 
issue; and as the same would add to the long period of delay through which this 
case has alr eady dragged, no hearing will be ordered. 

That Mrs. Hayden may have all the relief, possible in the premises, I shall mais a 
decision from which she may appeal, if she so ejects. 

It is: That'the order of caucellation as to the N. 4 NE. 4, of See. 2A, of her desert 
land. entr y No. 5, as above described, shall stand, ere besides the testimony 
taken at the hearing had, her own admissions, as well as those made in her owu Dbe- 
half, as shown abeve, shows the illegality of her entry. 

And now a word as to Trinidad Santa Criiz’s claim to the N.4 NW.4 of said Svwe.. 
24, and his application for a hearing, as above stated. 

You will advise Chas. K. Crosby, hereof, and that his amended application (as 
transmitted by your letter of May 20, 1889), will be filed.to await the conclusion of - 
the pending matter. . . 

- You will also set a date for the hearing on Trinidad Santa Cruz’s application— 
“alleging prior settlement and cultivation” by said Trinidad Santa Cruz, issue 
notice to him, or his attorney (if he has one) for service on the defendant, and in 
due time eeneet action thereon. 

You are charged to avoid any nunuecessary dee (observable in the pr sceettngs . 
above mentioned) in the premises, aud to report promptly as oceasion arises. 


Mrs. Hayden has appealed from your judgment to the Department, 
and the case has. been duly cousidered. It is contended on behalf of 
contestee that her entry should be held confirmed under and by virtue 
of the seventh section of the act approved March 3, 1891 (26 Stat., 
1095), and itis also contended on behalf of C. Santa Orne that his entry 
should be held confirmed under the same law. 

As to the case of C. Santa Cruz v..Mrs. Hayden, I am of ‘the option 
that your judgment of August 28, 1891, is correct. | | 

Conceding the irregularity end Toasts want of satthority’ 3 in the 
original proceeding which resulted in the cancellation by your office of 
the entry as to the N. 4 of the NH. 4 of said section, yet the judgment 
of cancellation became final in your office in 1883, and could notbe 
re-opened by a subsequent Commissioner. Moreover, the desert land 
claimant acquiesced therein, having taken no aapeat: and. should at 
this late day be held estopped from claiming the land or having the 
case re-opened, especially in the face of an adverse claim which has 
been of record since 1880. An additional evidence of the acqulescence 
in the judgment of caucellation in 1883 is the fact that the claimant 
applied for repayment oe the purchase money paid on the desert land 
entry. 

Only the Department has the sen nOn to re- ene a Case like a 
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er a and in view of the facts above en it will refase to take such \ action, aa 
Se, and will treat the case as finally closed. 7 . ae 
. Your judgment is therefore affirmed in so far as it: holds to be final: ae ae 
er ic cancellation of Mrs. Hayden's a as to the last above described me 
—dand. | 3 | | ee 
eat os — Ido not think, however, ‘that. a cong should. be eaderell ou the . . a 
application of Trinidad Santa Cruz. He has made no specific charges 
against the entry, but is asking for a hearing on the single sworn alle- a 
gation. of Palmer, CG. Santa Cruz’s corroborating witness, who says in | 


. 7 substance that the land was reclaimed betore Mrs. ‘Hay den made her 


& . entry, but who does not particularly describe what was done on the | ae 
land. His statement is entirely without corroboration, and it is for 


this reason probably that no : action Las been taken ¢ on It during all the | 


years since it was filed. oe 
_ An affidavit of contest should contain a fain statement showing the | 
— invalidity of an entry, and should be properly corroborated, in order | 

- to show the good faith of the contestant, especially where it is pro- 


posed, as in this case, to proceed with a contest informally and irregu- 


larly initiated, more than thirteen years ago, a still longer time having 
elapsed since said entry was consummated, the money paid for the land 


and final certificate issued. 

Your judgment, in so far as it directed the local officers to order a 
hearing on the application of Trinidad Santa Cruz made 1 in. 1880, is re- 
versed, and said application. is rejected. 

The proviso to the seventh section of the act of March 3, 1891 (supra), 
provides: 


That after the lapse of two years from the date of the issuance of the receiver's 
receipt upon the final entry of any tract of land under the homestead, timber-cul- 
ture, desert-land, or pre-emption laws, or under this act, and when there shall be 
no pending contest or protest against the validity of such entry, the entryman 
shall be entitled to a patent conveying the land by him entered, and the same shall 
be issued to him; but this proviso shall not be construed to require the delay of two 
years from the date of said entry before the issuing of a patent therefor. 


The desert land entry of Mrs. Hayden ° was. made and final receipt — | 


issued i in 1880. The government initiated no proceedings against it — 


: a until 1887, when supplemental proof was called for and furnished. Ate. -: 
follows that unless there was at the date of the passage of the act of oe 
“March 3, 1891, a pending contest or protest on behalf of av individual — 


under fie: rules of practice. against the. validity of the entry, Mrs .Hay- 
clen 18, entitled to a patent: on. her penuty as it pangs) for the N, 2 of the 


oo NW. 4 of Sec. 24. 


Was there such proceeding cone eT think not. tt ‘ds dae thé. a 
Department has held in the Paulson v. Owen case (15 L. D., 114), that 


(syllabus) ** a pending valid application to contest an entry defeats the — 


confirmation of said entry under the proviso to section 7, act of 1 March — 


ae 3, 1891,” and prior to the approval of said act, Charles K. Crosby had 


filed his application. to. contest oa entry; still the government, By its. 
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action of February 3, 1887, in calling on Mrs. Hayden to submit “ sup- 
gear proot to sion the complete irrigation‘of the land remainin 25 
: the N. 4 of NW. 4,” assumed: the investigation of the validity of 


ie eit yy and the application of Crosby thereafter to contest on.prac- 


tically the. same grounds upon which the government, had begun its - 
investigation, should be rejected. It never has been accepted by the 
government, and in view of the investigation already begun, and the - 
creat length of time that has elapsed since the entry in question is 
made, and the fact that Mrs. Hayden is shown .to have made valuable 
improvements on the land, I am of the opinion that the Depar tmeut is . 
not bound to allow said Grosby to further proceed. | 

_. Mrs. Hayden has made a showing, as directed by you in 1887, but is 

do not now deem it necessary to pass upon its sufficiency, since your | 
order of 1887 was not made within two years from the date of the entry. 

Said entry was confirmed by the proviso to section seven, and Mrs. 
Hayden is entitled to a acpatene for the N. 3 of the Nw. 4 of Sec, 24, a. 


IN. RO. 4 Eh. 


on conclusion I would state fiat your wud enient of August 28, 1891, 
is affirmed in so far as it holds that Mrs. Hayden’s entry 1s finally can- 
celed for the N. 4 of the NE. 4 of said Sec. 24; otherwise it is reversed. 
You will reject the applications of Trinidad Santa Cruz and Charles K. 
Crosby to contest Hayden’s remaining entry for the N. 4 of the NW. 4 
of Sec. 24, T.1N., BR. 4 E., and issue a patent to her’ for said tr act. | ‘ 


PRE-EMPTION CONTEST—ENCLOSURE—GOOD FAITH. 
HERRINGTON v. CAMPBELL. 


The fact that a part of the land, including all the improvements of the claimant, is 
within the enclosure of another person, does not necessarily impeach the good. 
faith of the pre-emptor. : 


A judgment of cancellation is not warranted on contest proceedings in the absence 
of affirmative eu on in support of the char ges against the entry. 


First Assistant Seoretars yf Sims to the Commissioner of the General Land 
| Office, Tuy y 26; 1893. . : 


: The and involved in this appeal is the 8. P of SE. 4 4,.Sec. 6, 'T. 27 S., | 
R. 26 E., M: D. M., Visalia, California, land office. 

The Fecord howe that James F. Campbell filed pre-emption declara- 
tory statement for said tract July 11, 1888, alleging settlement July 4, 
‘preceding. On March 8, 1889, he aieae final proof and entry. By | 
your letter of August 12, 1889, a hearing was ordered on the applica. — 
. tion to contest of James Herington. In his affidavit filed April 29; _ 
(1889, he alleged that he was well acquainted with the land, for six _ 
months residing within three fourths of a mile of the same; ‘that he> - 
had been over it two or three times a week during that time and lives 

| 1600—VvoL 17 9. ae 
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within plain sit of it; that he had never seen Campbell on or about 


it but twice during the six months; that he had never seen a light or | ou 


ue fire in the house or any indication of any one living there; ; thathehad © | 


- almost daily seen claimant at Poso station, and alleges on information 


| and belief that claimant has slept, boar dod and lived there; that one-~ 7 


half of said land, ineluding the i impr ovements, is within the enclosure | 
of Carr and Haggin’s stock-range; that. their stock. range and graze 


over said land and destroyed claimant's crops.. He charges on in- 
- formation and belief that the i improvements were placed on theland by, _ 


+ Carr and Haggin, the cultivation done by oo and the entry made I in. 


a their interest. 


All the testimony, sroepe: ane: ‘deneaition 6 of one witness, was en , 


= before the local officers, who decided that the allegations were. not sus-- 


tained and roosmmionided: that the contest be dismissed. Herington | 
appealed, and you by. letter of April 6, 1892, reversed their judgment, 


- whereupon Campbell prosecutes this appeal: assigning as error sub- 


stantially, that your judgment is against the ‘evidence, which it is 
claimed is of a negative character on the part of the contestant. 

Tam disposed to think the grounds of error are. well taken. . The 
allegations in the affidavit of contest, may be stated as follows: 

1st. Failure to reside upon the land; | | 

ond. That a part of the land, including all the improvements of claim- 
ant is within the inclosure of Carr and Haggin; 
_ 8d. That the improvements were put upon the land by Carr and Hag- 
gin and that the entry was made in their behalf; this is alleged to be 
on information and belief. | 

The first allegation as stated above is purely of a neg ee daavacten 
The contestant does not state affirmatively that the claimant did. not 
reside upon the land, but says that for six months he did not see him 
there but a few times, and saw no evidences of a residence thereon. 
Granting, this to be true, I hardly think the statement sufficient to 
cancel the entry. -But-the evidence in support of this allegation is of 
exactly the same negative character. | 


The first witness, Brown, lived a little over a aiareee of a mile from — | 


claimant's house. He never was.in the house. His means of observa- _ 
tion were from the county road about two hundred yards, and from the — 
railroad, about one hundred. aud fitty yards from: the house. | He fre- 
~ quently passed the house at these distances “during the day, evening 


and night time.” “He did not see Campbell there more than threeor 
four times, and saw a light there but one evening. He says the house 


was in plain view and he could see claimant’s chickens in the yard. — . 


-On cross examination one question. and answer eS (lestroys evel — 


: a, the negative character of this testimony. Itis: 


QQ. Do you know whether or ‘not Campbell lived upon that’ land between J aie 4,. 
: 1888, and March 8, 18899 . 


A. Tecan not state. In was never inside his house. tT don't know if he lived there eee 


or not. 
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Herington’s testimony on this point is of no more convincing char- 
acter. He simply says that he never saw Campbell from September 
23, 1888, to March 8, 1889, upon the land, either day or night; never 

Saw a list or fire in the house, or smoke ‘therefrom. His residence 
during this period was on the NW. 4 of SW. 4 of Sec. 8, three-fourths 
of a mile from claimant’s. He traveled to. oar fro on the county and 
railroad during this time. The witness Gallegher was at the house. 
September 23, 1888, and he saw it several times in the next two months, 
and he says he saw “nothing to indicate that there was 7 any one Pane 
upon this land. This is all he says on this point. | 
Now this is all the testimony that was offered be contestant as to — 
residence on the land, except that the two latter witnesses state that | 
from their observation there was nothing in the house to indicate a 
residence prior to September 23, 1888, and some statements alleged to .. 
‘have been made by Campbell in another case as to where he boarded, 
which will be adverted to hereafter. I am strongly impressed with 
the opinion that this testimony is insufficient to contradict the positive 
Statement in the nal proof, or to sustain.a Eprouer ap eeouee of non- 
residence... | 
The second charge is probably based on anestion No. 12, and the 
answer thereto in the final proof, wherein the question is asked if the © 
land is within any “fence or other inclosure.” The answer is that it is 
not. The testimony shows that in this vicinity there are about one 
hundred thousand acres of land inclosed in a fence, constructed by 
Carr and Haggin and the Southern Pacific Railroad company, and 
that about one-half of the land in controversy, including the improve- 
nents, is within this inclosure.. The particular line of fence, however, 
that runs across this land, is shown to belong to the railroad company. 
That is, I conclude this to be so from the testimony of Campbell, who | 
‘swears pusitively that it does, and gives his means of knowledge, while 


the contestant’s testimony is purely hearsay. It is shown that within 


this Immense inclosure that there are other entries of government land. — 


So I think-the ‘conclusion may be safely indulged in that this fenceis 


_built and maintained either in defiance of the law or with the consent 
of the settlers, and in either event I do not think this fact of itself 
should defeat an entry. otherwise made in good faith. An unlawful 
fence inclosing public land would certainly be no bar to an entryman 


in making his final proof. Moreover, Campbell says in his testimony — 
that in answer to the question he detailed the facts as to this fence 


to the receiver when he made his final proof and the answer, as it 


appears, was written by that officer. Manifestly, then there was no © ; 


intention on the part of one claimant to pia actice deceit i in makin g this: 


_ statement, _ | 
Tn support of the third ieee iti is shown that the claimant was in 


the employ of Carr and Haggin; that the lumber to build his house © 
came from their lumber yard; that the carpenters who built it were in 
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2% their employ and that the. teams that plowed the fs ound belon ged to 


oEs them. — 


~ Campbell’s statement concer orning his enir y is S auetnuallea as s follows: 


i He j 18 superintendent of Carr and Haggin’s warehouse at Poso and is- 


- | postmaster of Ae His eles is pn one- halt mile see - 


| ; 5 $800, which he Gorrened feo Mr. Carr a member of the firm, This _ - : 
_ loan had been provided him some months. before for the purpose of 
enabling him to take a piece of land for himself, and while employed by ~~ 


them at another place. The lumber in his house he selected. from their 
- Jumber yard and charged the same to himself; he got their carpenters © 


, to build the house and their teams to do his plowing, and charged both | 
_* items to‘himself on the books, He says that Carr and Haggin have no. 
a --inter est whatever in his land nor any one else. He resided on theland | 
~- ..eontinuously from July 11, 1888, to March 8, 1889, sleeping there nights, 
.. but most of his meals were taken at the warehouse, ‘He prepared his’ 
‘house about September. 23, 1888, so that he could live j init during the | 


winter season. and provided it with cooking utensils. Heisa single ~ 
--mman and says he found his cooking was a failure. His. improvements 


sey Bae a dwelling house; chickén house; bored well; buggy-house and 


| - ‘stable and bath HOUSE, of the total valne of a at pent five acres — 
of breaking. a” | 
. These statements are. ncouteadician cs any evidenee ae any clr- 


Po cumstances that might be construed: to show fraud and collusion, and 
_ thus br eak the force of his. positive testimony are insufficient in my 
.. opinion for that purpose. 


The opinion of the local officers who eae the eeanigins Saw the 


i - witnesses and perhaps knew them, is entitled to great weight in this 
ease. The cross- examination of the contestant tends very largely to 
break the force of his statements, His testimony is, almost entirely 
oe ‘hearsay and therefore incompetent as well as being of a negative char- 
acter. And the same may be said with nearly equal force of the other | 

. witnesses, | 


In my judgment the » charges of the affidavit of contest are 2 not sus+ 7 
_ tained. ne WE, . 7 
~ Your judgment i 1s ther efore reversed. 
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PRACTICE—HEARING—NOTICE—CONTINUANCE—EVIDENCE. 
AUSTIN v. DE GROAT. 


A contestant is entitled to notice of the Commissioner’s action when a hearing is’ 
ordered upon an application to contest a final entry. ~ | 

An order of continuance should be granted on the application of a contestant where 
it appears that he has not received due notice of the day fixed for heari ing, that. 
he is unable to appear on said day on account of sickness, and that vitineder as 
to material facts are absent through no fault of the contestant. 

When testimony is taken in shorthand. the stenog grapher’ s notes should be ealcian . 
‘out and then subscribed by the witness. 


First Assistant Secretary ‘y Sims to the Commissioner of the General Land 
Office, July 26, 1893. | 


J ae. onan the case of Winfield S. Austin - ». Grant C. De | 
Groat, on the appeal of the former from your decision of July 25, 1892, 
dismissing his contest against the. timber land cash entry No. 3551 of 
the SE. 4 of Sec. 24, T. 14 N., R. 9 W., made on October 22, 1889, by 
said De Groat, at the Vancouver land office, in the State of Washington. 

The record shows.that said Austin, on March 26, 1890, filed his affi- 
davit of contest against said entry, allegi ing upon information and belief : 
— that. | 3 , 


he knows the present condition of the same; that said land is not unfit for cultiva-- 
tion, nor is it chiefly valuable for timber; that said entry was made in violation of 
the timber and stone land act, dopioved June 3, 1878, and iu fraud of the public 
land laws. ; . . 

Said. affidavit was corroborated by fies witnesses, , who swear that 
they are acquainted with said tract and with other ye in the county, 
and “have carefully examined the tract above: described; that said 
tract is comparatively level, and the soil is of good aaa. capable of 
producing crops successfully by ordinary farming processes; that said 
tract is not subject to entry under the timber land act of June 3, 1878;” 
‘and they “believe that said tract could only be proved upon as timber — 
land through the gross ignorance or collusion of claimant ald witnesses, | 
or both.” ~ 

On June 4, 1890, you ordered a hearing on said allegations of con- 
test, and noties was issued by the receiver to “James A. Munday, 
attorney in fact for Winfield 8. Austin,” that said hearing would take; 


-- place before the local officers of “the 22nd day of September, 1890, at: 


10.a.m.” The record fails to show notice to the claimant, but he and 
said attorney in fact appeared before the local officers on September | 
15, 1890, when the taking of testimony in the case was begun. 

Prior, however to the examination of the witnesses, said Munday, on 


behalf of the contestant, moved for a continuance of the case, and in. — 


support thereof, filed fie own affidavit, alleging —~ 


that said W. §. Austin is lying seriously ill at Battle Creek, Michigan, and for that 
‘reason can not attend at ene Land Office; that said Austin has not been legally — 
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ia} . 


: : | notified or iNeed of ihe tins of ees in. ee with ae ies te practice : 7 
“2. that Frank Austin. and other witnesses invited by him to examite the land in .con- 


< troversy, but whose names are unknown to affiant, are absent without. the procnre-. 
ment of said W.S. Austin or of this affiant, or any one for said W. S. Austin; that. 
said Frank Austin resides: at Vancouver, Washing gton, and the residence of ie. other 


witnesses are unknown to this affiant; thit. said Frank Austin and other witnesses - . 


would, af present, testify that said tract: is not chiefly» valuable. for timber; that 


a there is not less than forty acres of bottom land, but more on said tract well ‘fitted 


> for cultivation, in fact, nearly all; that the timber is thin and scattering and of no 
commercial value, there. not Deis sufficient quantity to pay for taking it out; that 
said evidence is material; that WwW. 8. Austin has exercised the utmost. diligence 
7 possible so far as this affiant knows and believes, being, in fact, disabled for any 
exertion, and bedridden ; that this affiant on his behalf has exercised all the dili- 
. gence possible to procure the attendance of said witnesses; that affiant believes the. 
- attendance of all absent witnesses can be (had) on the 25th day of October, 1890; 
that said date would give time for. serving notices on. all ‘transferees who have not 


had legal notice of said liearing on this day; that he is infurmed and believes there 


' are many of said transferees appearing of record; that affiant has made due effort to 
. procure the names of said transferees, but can not now produce them on account of 
the absence of Frank Austin, who ascertained the same, or was instructed to ascer-— 

tain. the same; that this affidavit i is not mace for any mere purpose of delay, but to — 


-.. geeure the prolucdon: of proper testimony ou behalf of contestant, and. due notice — 
~ to necessary parties hereto; that the engagement. of this affiant as attorney, was 
. . verbally made, and he thérefore is now unable to produce written authority for 
: appearing for contestant at any time, except when he is before the land office on 
J. legal notice as hei is not now, and that this afti ant, has not been authorized to waive | 


ie notice. 


The reg ister denied the motion for Géuccatee: on the eround that 
7 ae “does not state the names and. residences of the witnesses (except 
one), and does not show that he has used any. diligence i in procuring | 


their attendance.” The claimant was then allowed to introduce his_ 
: “witnesses, and after he had. examined two, counsel for contestant, hav- 
ing been absent, returned and cross-examined them under protest, | 
' insisting that it was irregular and illegal to require contestant to cross-- 


examine said witnesses before he presented his own evidence; that he 


could not proceed i in the absence of his witnesses. The register over- 


ruled the protest. of counsel for contestant, on the ground that the 
_ surveyor who made the. examination and at least two of the witnesses 


were present. Counsel for contestant then eDEoreenett with the CLOSS- 
examination under protest. | 


_ After claimant had examined nine witnesses, Tr Cc. ‘Gathoun; a , trans- 
| ferse of a part of the land appeared i in person, represented by counsel, | 
and waived any informality of notice to him. At the same time claim-_ 


at moved that the contestant be required to proceed with the exami- 


| 7 nation of his witnesses who were present. This motion was resisted 
by counsel for contestant, on the ground that claimant having begun 


* the examination of witnesses, he should finish before the contestant 
.- shonld begin; and for. the additional reason that: all of coutestant’s 


_ witnesses were not present. Claimant's motion was allowed, and coun- 
. sel for contestant: proceeded under protest to introduce - his Witnesses 


7 Esra p. 117). 
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It Are appears that eostinog was taken by a Ses thand reporter’ 


and a part.of it was not in the presence of the local officers; that al- 
though the witnesses signed the stenographic notes, they did not sign! 


their testimony after the notes had been transcribed, except said Det. 
Groat, as required by rule of practice number 42,. | _7 

The local officers rendered separate opinions in the case. The ene 
ter ssates that: said hearin g was set for September 22, 1890, but the evi- 
dence. was submitted on.September 15 to the 24th of September, said 
— year; that the testimony was taken in shorthand, but said rule of prac- 
tice was not complied with; that parties were notified that if they 
would enter into stipulation that the evidence might be considered, the 
local officers would raise no objection, but no such stipulation was filed; 
that said omission to comply with said rule of practice was a serious 
‘defect, as it did not appear that the stenographer was sworn to reduce 
the testimony to long hand in words and figures as given by the wit-_ 
—uesses, but as counsel were notified of the omission and have filed ar- _ 
guients in the case aud asked judgment on the record, the case ought 
to be considered as presented, without further delay. The suggestion 
is also made that said omission and the discrepancy as to date of hear- 
ing were, doubtless, due to the illness of the register pr evenunee him. 
from properly supervising the proceedings. 

The register further held that the burden of proof was upon the con- 

_ testant to prove his allegations in said contest; ‘that the evidence failed — 
‘to show that the final proof was made. enrouch ‘orogs ignorance or : 
_collusion.of claimant and witnesses, or both,” but that it-is shown that: 
the land is not chiefly valuable for its timber, and is fit for cultivation by 
ordinary methods of farming; that the allegations in brief. of counsel 
for claimant relative to the action in office of contestant can not be prop. 
erly considered by the local land officers, because the government being 
a party in interest in every contest, good faith must be the basis of every 
_ application for entry ct’ public land, and the good faith of the entryman 
_.is the decisive question at issue in the present case; that it. appears, 
“on account of the proximity of said tract to the nee of South Bend, 
it has become too valuable for ordinary homestead purposes, having - 
been sold for $24,000, and this prospective value must have been known 
to the contestant, and explains his action in bringing said contest, 
which must be held to be speculative, and his application for a prefer- 
ence right of entry of said land, when restored, was made in bad faith. 
“He recommended the sqileellation of said entry. 

The receiver fouhd that said rule of practice had not been seinn lied i 
with, but the testimony should be considered by the local officers; that 
the evidence shows that said contest was speculative, but the evidence 
failed to prove the allegations of contest; that said entry was made in 
good faith, the land being stibject thereto nnder the timber land act, 
and said entry ought to remain intact and said contest dismissed. On 
| May 21, 1891, claimant appealed from the decision of the register, and 
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@ motion. for review and rehearing 7 Was filed « on J une 15, 1891, by coun- 
. sel for contestant, alleging error on the part of both officers in holding 
that said contest was speculative, and error on the pavt of the receiver. 
in finding that the entry was made in good faith and should be sus- 
tained. In support of said motion was filed the affidavit of contestant, 


alleging that when said testimony was taken he was sick and had can a 


confined to his room.in a distant State by serious illness, which pre- 
vented him from either attending the hearing or fully preparing for 
‘trial; that some of his witnesses were necessarily absent from said — 
hearing on account of Inissing connections over the transpor tation lines 
upon which they traveled; that he was: prejudiced by the manner in | 


which said testimony was taken: being contrary to the rules of practice, 


and in the face of the protest of his attorney; that the evidence fails to. 
show that said contest is speculative, and before such finding is made, 
the contestant should have an opportunity. to offer evidence in rebuttal 


of the charge. Said motion was overruled, and the contestant appealed, a 


| alleging substantially the same errors contained. in said affidavit filed | 
in support of motion for review. : 

On appeal you held that the obj ection of ihe samen that: the land 
department had no jurisdiction to inquire into the validity of an entry 


after issuance of tinal certificate was not well taken, citing as authority | 


United. States v. ‘Montgomery Qi L. D. , 484); that there was no error 
in overruling the. motion. for eoneiniancs: and. “the fact that contest- 
ant was not able to be present. at the hearing in person is ‘not sufficient. 
ground for continuance; that the notice served upon contestants attor- 
ney was sufficient, and “a statement what. unknown witnesses would 
testify to is no cause for a continuance.” You. further find that the — 
manner of taking said testimony was ‘¢ singular; ” that the testimony 
-was not taken as required by the rules of pr actice, “vet both parties’ _ 
acquiesced in said irregularities, and in their briefs asked for judgment — 
upon the evidence introduced in the hearing, as shown by the record ;” 
that it is not contended that the record, whieh contains nearly four 
hundred typewritten pages, is inaccurate; that both sides seem to 
‘have had a full hearing before the local officers, and the circumstances. 
do not require that the record be sent back for the signatures of the 
witnesses; but you-direct that hereafter said rule 42 must be observed | 
| by the local officers. — : id 
You further find that said  Caioan was the ouby traistcres of ionrd 7 
| wad there is no rule of practice requiring defendants not served with | 
‘notice to voluntarily appear in a case. _ 7 | 
Upon a review of the. testimony you find that at the date of entry 


said tract was chiefly valuable for its timber, and had no value for agyri- 


‘cultural purposes; that, if the timber were removed, the Jand could not. 

be cultivated at a profit; that claimant has acted in. good cana and. — 
| you accordingly sustain the entry and dismiss the contest. fd 
| In his appeals counsel for contestant alleges en three specifica | 
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tions of error, which may be summarized as follows: (1) In ruling that 
the local sions did not err in. refusing said motion for continuance, , 
and allowing the testimony to be taken contrary to the rules and regu-. 
lations of the Department. (2) In holding that the local officers did not _ 

err in finding that said contest was speculative. (3) In holding that 
the land was subject to entry under the timber land law, and that the 


-- clainiant had acted in good faith. 


The oral arguments made in this case on April 14, 1893, and the elab-: 
orate briefs filed by the counsel in the case have qoccive. careful and 
patient consideration. ; 

- The record shows many irr egularities i in the proceedings, which ought 
not to have been allowed. | 

The act of Congress approved June 3, 1878 (20 Stat. 89), under which 

said entry was made, provides in section one that surveyed public lands © 
within the limits of said State, with others, “‘ valuable chiefly for tim- 
ber, but unfit for cultivation,” may be sold to certain persons therein 
nenied in quantities not exceeding 160 acres each, at two dollars and 
fifty cents per acre. The second section of said act requires the appli-__ 


cant to file a statement in duplicate under oath, desig nating the partic- , 


ular tracts desired, and | 
_ ‘setting forth that the same is unfit for Suiteeetiok, and Ginae chiefly for its tim-. 
ber or stone; that it is uninhabited; contains no mining or other improvements, 
except for ditch or canal purposes, where any such do exist, save such as were made 
by or belong to the applicant, nor, as deponent verily believes, any valuable deposit 
of gold, silver, cinnabar, copper, or coal; that deponent has made no other applica- 
_ tion under this act; that he does not apply to purchase the same on speculation, but. 
in good faith to appropriate it to his own exclusive use aud benefit; and that he has 
not, directly or indirectly, madé any agreemenit or contract, in ‘any Way or manner, 
with any person or persons whatsoever, by whieh the title which he might acquire 
from the government of the United States should i inure, in whole or in part, to the . 
benefit of any person except himself, 
The third section of sald act prescribes the requirements as to publi- 
cation of notice and the 1 manher of making final proof and payment for 
the land. 7 e 3 
It appears that the comnlainane connphied with the reqnirements of 
said act and entered said land on October 22, 1889. 
By section two of the act of May 14, 1880 (21 Stat., 140), a serareugs 
right of entry is given to every person who “has contested, paid the > 
land office fees, and procured the cancellation of any pre- emption, home- 
stead, or timber culture entry.” Under the rules of practice (No. 5), it 
ig deciared that—“In case of an entry or loeation, on which final cer- 
tificate has been issued, the hearing will be ordered only by direction 
of the Cominissioner of the General Land Office.” Itis clear that under 
_ this rule the contestant is entitled to notice of yout action when a hear- 
ing is ordered upon his application to contest a final entry. The bur- 
— den of proof is upon him to show that the allegations of his contest are 
true, and he is required to pay the costs of the contest (Rule of Prac- 
_ tice 54), It is therefore eminently right and proper that the contestant _ 
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should have ‘due notice of the hearing, i in order. that i may ‘make. - 


- ample preparation for the successful prosecution of his contest. 


It is true that under rule of practice No. 20, “a postponement of a 


a hearing to a day to be fixed by the register and receiver may be allowed 


on the day of trial on account of the absence of material witnesses, when 


the party asking for the continuance makes an affidavit before the reg- 


‘ister and receiver showing” (1) that one or more of the witnesses in his 


behalf is absent without his procurement or consent; (2) the name and 
residence of each witness; (3).the facts to which they would testify; 


(4) the materiality of the evidence; (%) the exercise of proper diligence 


to procure the attendance of the absent witnesses; and (6) that affiant 
believes said witnesses can be had at the time to which it is sought to 


_- have the trial postponed. 


While it appears that said rule does not ansucally cao: the. 


. absence of a party on account of sickness as a ground of continuance, — 
yet where it is. shown, as in the case at bar, that the contestant had 
not been: duly notified of said hearing , and the affidavit is made by an 


attorney who swears that he has ouly en employed ver bally, that the. | 


a contestant has not been legally notified and he is not authorized to 


waive due notice of said hearing , and that the contestant. is unable to 


be present on account of serious anes in the State of 3 ‘Michigan, and ~ 
gives the name of one witness, stating that there are others unknown 


to him, together with what witnesses will testify to, which appears to 


be material, the. allegations | are sufficient, and the motion for continu- 


ance should have been granted. United States v. Conners et al. (5 L. 


D., 647); see note to Stevenson v Sher wood (22 mM. ga ; 74 American 


= Decisions, 141. 


It also appears that the t i éscuoay was not ikaw as required by rile: 


| “of practice No. 42; that no waiver of the requirement of said rale was — 


- made by counsel for Gonicstane: but in his affidavit in support of his 


motion for review and rehearing In said case, contestant strenuously 


| insisted that said testimony was pot proper ‘ly taken, aud he also alleges - | 


the same error in his appeal froth the opinions of the local office and | 


your decision. 


In my judgment the motion for review and rere should have 


been granted by the local officers,-and on appeal, by your office. This 


view of the case obviates the necessity of passing upon the evidence in: 
the case. It has, however, been carefully reviewed, but on account of 
the manner in which the testimony was taken,-the conflicting opinions 


- of the local officers upon the character of the land,.the almost irrecon- 
-cilable statements of the witnesses who were examined, the absence 


ni from. the hearing of the contestant, who was ‘shown to trae been seri- — 


— ously ill, the value of the land, and the interest of the transferees, I 
think a rehearing should be had, at: which all parties in interest may. 


ied be present and. ofter pesmony in accordance with the rules and reed: 


ee lations of the Depar iment: 
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Your decision is accordingly modified, and you will direct the local 


officers to fix a time for a hearing of said case, and cause the parties 
in interest to be duly notified thereof, at which testimony may be sub- 
mitted by the contestant tending to show the illegality of said entr Ys 
and by the claimant and transferees, in support of the same. 7 
~ In view of the allegatiolis of bad faith on the part of the claimant, | 
that said contest is speculative, and since the government is a party in 


interest in every contest, the local officers should, endeavor to ascer- 


tain whether said parties have acted in good faith, and make report 
upon the evidence submitted at said hearing. -Upon receipt of the re- 


port of the local officers, ae will readjudicate the case, 


PRACTICE-RULE 9 7—APPEAT. _ Nt OTIGCE. 
DOBER v, CAMPRELT, ET AL. 


In soaps the time within which + an ‘appeal must Be filed, where eee of the | 
decision is served on the resident attorney, the day of mailing the decision and . 
one day additional should be excluded. 


a Notice of a decision to an puvorney of record is notice. to the sate i represents. 


| First Assistant can y Sims to the Commissioner of the. General Land 


. Office, Fuly: 13, 1893. 


In the case of Alois Dober v. Mary L, Campbell and Saiuel mn Sel- 


3 den, the contestant has filed a motion to dismiss the appeal, upon the 
— ground that it was not filed within the time pececned by the rules of: 


pr actice. 
‘It appears that your Sau was rendered on Dessibek 20, 1892, | 


7 and that on the same day J Messrs. Britton and Gray of this city, were 
notified of said decision, as attorneys for the defendants. Excluding 
the day of mailing and the one day aliowed by the rules, the time within 


which said appeal was required to be filed, under the rules, commenced | 


- to run on December 22, 1892, and expir ed. February 20) ,1893—provided 
-. the. notice to said: attorneys was notice to said defendants. The appeal 


was not filed in the Gener al. Land Office until March 9, 1893. | 
It is alleged in answer to said motion to dismiss that a similar notice 
was also served- on F. O. Clark, attorney for said defendants, which 


was sent thréugh the local office: and he filed an appeal from said 
decision, in behalf of said defendants, within the time required by the: 


rules. Messrs: Britton and Gray insist that, while they “had gener- 


ally represented these” (and other) cash entrymen, as a body, ioe 


Congress and the Department for a series of years,” as ‘“ the conflicts 
developed under this final. legislation between such enirymen and 
alleged settlers involved in part certain general questions of law arising 
under the forfeiture act,” yet they “‘ were not the attorneys of Campbell 
and Selden, nor sathorized to file appeal on their behalf;” and they 
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4, intend that Giese notice to them should hot bind Campbell aud. : 
Selden—whose appeal was filed in time by. their local counsel. | 


_ Inreply to said answer, counsel for the contestants allege that Messrs. | 
Britton and Gray appeared for said defendants specifically—the argu- 


ment filed in your office, and the copy of the sane served upon counsel — 


for contestants, being signed by them as “Attor neys for Mary.L.Camp- 


bell and Samuel L. Selden;” and that when counsel. for contestants : 


served a copy of their argument ou Messrs. Britton and Gray, the lat- 
ter acknowledged such service as attorneys tor the defendants named. 

Said parties having appeared as counsel of record for Campbell and 
Selden, notice was properly given to them as’ such counsel; and the | 
appeal not having been filed within sixty days fr om 1 otice to said coun- | 
| Be; it must be, and j is hereby, dismissed. | ‘— 


REPAY MENT—ASSIGNEE—RELEASE. 
. JAMES B. GoopMAn. 


An entryman who applies for repayment, and. alleges that he has sold the land cov- 
ered by the canceled entry, that the sale was made under warrauty deed, and 
that the warranty bas been made good, should furnish evidence that he has in 
fact made good his warranty, and also obtain a release from his grantee of all 

interest under the entry involved. 


ae Secretary Sims to the Comimissioner of the General Land Office, 
July 27, 1893. a 


Under date of June 10, 1893, the First Conpeoller of the Treasury 
returned to this Departiient report No: 57,148, with accompanying 
papers, made by your office in favor of Tae B. Goodman for land 
| erroneously sold. 
The. Comptroller refers to the fact that, in his ex parte affidavit, Mr. 
- Goodman had sold and conveyed to third parties all his: right, title, 
and interest in said land; that he made said sale under a warranty - 
deed, and that he had made good his warranty. He further asks that 
copayment, under the act of June 16, 1880, be made’to him. | | 
The Comptroller further calls attention to the fact that hers is no 
other evidence of his having made good his warranty than his own 
| statement. He then. quotes from section 2 of the act of June 16, 1880, 
which provides for repayment in certain cases to the person who. made 


such entry, or to his heirs or assigns. He further says:' 


. This act would seem to. giv e the assignee of said James B. Goodman the right to. 
_ this money, and a release of all the assignee’s right, title and interest derived through : 
-.and under cash entry No. 14 ,175, would seem lecessary: in: order to entitle any uae 
to the repayment provided for by said act. — | 
I therefore return the ‘papers, and. respectfully aueneee that Mr. Goodin be. re- 
. quired to furnish evidence that he did in fact make good his ivarrauty, and as alleg ed 
by him, , and also obtain a. eOneaee from his grantee to the laud involved. 
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I think the point made by the Comptroller i is well taken, and you will | 
_ take the proceedings necessary to secure the evidence suggested in the 
language above quoted, after which you will again eo ansmit the paper 
to this oopat tent for sunine action. 3 3 


EXTENSION OF TIME FOR PAYMENT—EQUITABLE ACTION. 
Lizzin ANTHONY. 


A showing nade for the muEnose of obtaining an extension of time for payment may 
not warrant an allowance of the request, but may be. accepted, in connection 
_ with the final proof, as justifying equitable action luthe event of subsequent ; 
payment, and the requisite proof of non-alienation. 


Burst Assistant Secretar, yo Sims to the Commissioner of the General tina 
Office; Aus gust 1, 1893. , 


I have considered the appeal of Lizzie Aeinony fom your desion 
of July 11, 1892, refusing to grant her one year of time to pay for her 


Jand, to wit, lot 4, SW. 4 of the NW. tandthe W.4of the SW.it0f 


Bee: 5, T. 151 N., RB. 6L W., Grand For ks, North Dakota. 
"She filed her nie spa declaratory statement for the land J uly 47, 


1889, alleging settlement on ‘the 12th of the. same: month; she made - 


‘final proof May 6, 1892. She is a single woman. Her improvements — 
are shown to consist of a good house, a well of water, and ten and one-- 
half acres of breaking, all estimated at from $200 to $250. She filed 
her affidavit, which was duly corroborated, on May 6, 1892,asking one 
year in whicl to make payment for the ee and ce forth that she’ 


*- had Jost five and one- half acres of flax by the frost. Iti is suggestedin _ 
- your letter, refusing her the time asked, that five and one-half acres of © 
flax being killed by frost would hardly bain g her within the purview of _ 


— joint resolution of Sept ember 30, 1890, (26 Stat., 684) and the provi: | 
sions of circular of October 27, 1890, (11 L. D. 417), — | 
The year asked for has elapsed nearly two montis since, but as ‘the 
papers have been on file, her rights are pr eserved. The joint resolu- 
tion referr ed to provides for an extension of time of payment when itis — 
. shown by the settler that he, “ by reason of a failure of crops, for which 
he isin no wise responsible, isanable to make the payment on his home. 
stead or pre- emption claim, required by law,” ete., and the Commissioner - 
is authorized to extend the time not to exceed one year. 
It is said that this entry woman expected i in addition to the crops © 
raised, to borrow money to make her payment. It was not in the con- | 
_templation of Congress to extend the time to enable an entryman to 


_. borrow money to pay out on the land; this condition could have been 


foreseen, and while it is unfortunate that this woman has made the 
improvements that she has, and that she could not raise the money to 
make payment, yet I cannot find any authority in the resolution for — 
extending the time of payment, on the showing made. However, inas- — 
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: ‘much as this woman has made the Toren on the land, and a 
resided there in good faith, and offered her final proof in time, and 
inasmuch as she did sustain some: ‘loss of crops, for which she was not — 
responsible, and as the proof is satisfactory, and there i is no protest . 
against her proof, or adverse claimant to the land, you will return the 


final proof to the local officers, and if the entrywoman shall, upon notice 


hereof, file an affidavit of non-alienation and pay the entry price for the. 


land, the final proof will be accepted, certificate issued, and the entry 


_ referred to the board of equitable eur eer for its or eo 
under the appropriate rule. : 


INDIAN LANDS—ALLOTMENT—PATENT. 


| FLORENCE May REE. 


~~ When an silettes dies after eélontions and. prior to sipproval, the allotment will upon. | 


approval be confirmed to the heirs of the deceased allottee. - 


| The Department will allow a change of a selection even after approval, if it be . 
shown to be for the best interest of the allottee, but such change can not be 
made, even before approval, BECOpL with the consent, and under the direction oF ae 


the Department. 


Patent should issue in the name of the heirs gonomally, where ae allovtee dies prior 


_ to the j issuance of patent. 


1898. 


~ By letter of J a 14, 1893, you satmitted a eee upon “behalf of ; ; 
‘the heirs of Florence Mar y Ree, an Indian allottee at the Yankton 
5 Agency, South Dakota, fhat the selection made by said allottee may _ 


. Acting Seoretar 'y Sims to the Commissioner of. Indian Affairs, Aug gust 2, ‘ , 


be changed in order to locate her allotment near those of her sister and — pe 


~ motherand ask to be. instr ucted as to whether an allotment made i in the 
.__ field shall be confirmed to an allottee who dies between the date of the 
selection and the approval of the schedule by the Department and also 
as to whether a patent issued upon such an allotment. should isste to. 


the heirs by name or’to the heirs generally. 
- The first question propounded came up in connection with allot- 


ments upon the Sioux lands under the provisions of the act of March — 
2° 1889, (25 Stats., 888) and was.submitted to the Assistant Attorney 


General for his opinion. He held that in case of the decease of an 


allottee after selection and prior to: approval thereof the allotment 
- should be confirmed to the heirs of such allottee and ‘that opinion was — 
adopted by, the Department, (14 ‘L. D. 463). The provisions of: said 


act of 1889 are the same as to: the matter under : consideration as those 


of the general. allotment act of February 8, 1887, (24 Stats. 388) and the 
game rule should. govern,under both ee You are adviséd that the _ 
Department holds that when an allottee dies after selection and prior 
a to approval, the allotment will upon approval b be confirmed 1, the fe heirs - 
‘ of such ce allottee. ) : ae Phe an 





te ee ee 


DECISIONS RELATING TO THE PUBLIC LANDS. 143. 
This Department will allow a change of a selection for allotment — 
even after approval if it be shown to be for the best interest of the~ 
allottee but such change cannot be made even before approval except 
with the consent and under the direction of the Department. George | 
Price 12 L. D. 162. | 
| As to the form of. the patent in eee cases where the allottee cies 
prior to the issuanee of patent it was held on April 12,1893 in the 


ease cited by you, that of Dr. McKay, that the patent should issue to. ~ 


his heir by name and this course has been followed in other cases. In 

that of Pretty Crazy Byes (15 L. D. 76). it was said that the heir might 
relinguish the patent theretofore issued and that the new patent should 
be issued to the father as heir upon due proof of heirship. No discus- 

sion of the question as to whether a patent for lands of a deceased | 

allottee should be issued to the heirs generally or to them by name is. 

found in either of those cases nor has any general rule been anopted 

so far as L am informed. 

In the issuance of patents to others than Indians bike rule is that 
where one entitled to a patent dies, the patent shall issue in the name 
of the heirs generally without specifically namin them. Sr Huls 
(9 Ll. D. 401). Instructions (13 L. D., 49). 

One of the strong arguments in favor of this practice is the fact that 
it is difficult for this Department to determine with certainty the heir- 
ship in any given case and that this may be more readily and certainly ~ 
determined in the courts. This fact would seem as pertinent to the cases 
affecting the title to Indian allotments as those under the general laws. 
In the general allotment act of February 8, 1887, (24 Stats. , 388) it 1s 
provided as follows: 


o 
oO 


That upon the approval of the allotments provided for in this act bs the Seer etary 

of the Interior, he shall cause patents to issue therefor in the name of the allottees, 

which patents shall be of the legal effect. and declare that the United States fioan: 

and will hold the lands thus, allotted, for the period of twenty-five years, in trust for — 

the sole use and benefit of the Indian to whom the allotment shall have been made, 

or in case of his decease, of his heirs according to the laws of the State or Territory 

_ where such land is located, and that at the expiration of said ‘period the United. 

, States will convey the same by patent to said Indian or to his heirs as aforesaid, in 
fee, discharged of said tr us and free of all charge or incumbrance whatsoever. 


There is nothing i in ‘this general provision of the law to take these ~ 
cases out of the. general rule but on the contrary it favors the conclu- _ 
sion that the proper rule for such cases is that laid down:in the Huls 
case (supra). The land is to be held in trust for the allottee or his 
heirs according to the laws of the State or Territory where it is located, 
and the courts of such State or Territory are the tribunals best pre- 
pared to determine such heirship. | 
. After a careful consideration I have concluded that these patents: 

oShould issue to the heirs generally of the deceased allottees and not to | 
them by name and you will be governed pocormua'y 
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ACT oF JUNE: 3, 1878-STONE LAND. 


| Morpxcat si Sra ATE OF OALIPORNIA. 
| Tand more v valnable for the stone found. teteed, than. for agricultural: purposes, or 
| grazing, is pubiect to euity, under the ach of - une 3; 1878. ° 


eee First Assistant Seer otart y Sims to the Commissioner of the General | Land as 


| Office, August 2, 1893. 


On the. Ist of Deceraber, 1891, Geor ge Ww. Mordecai. made his sworn 


. statement under the act of June 3, 1878, (20 Stat., 89) for the purchase — 


of lots 5 and 6 of See. D4. and lots 7 and 8 of oe 25, T. 10 8., B..21 


EM. D.M., Stockton land. district, California. “He alleged the land 


to be unfit for cultivation, and valuable chiefly for its stone. 
On the 11th of Deceinber, 1891, the State of California presented its 
application to select as school indemnity, lots 5 and 7 of Sec. 24, and 


es Jots 6, T.and 9 of See, 25, and filed a protest against the allowance of 


the application of Mordecai, setting forth that his” ‘application: to pur: _ | 


chase was not made for his own exclusive benefit, and that the land 


-- was not of the character that the government contemplated should be 


sold under the act of June 3, 1878, it not being chiefly valuable for either 


cues | stone or timber thereon, but more valuable for grazing and pasture. 7 
At the time set for Mordecai to make the proof necessary to entitle 
him to enter the land, the State by its attorneys, appeared and cross-. _ 


- examined the uae and his witnesses, and submitted Pesenony,) ime 2 


- Support of its protest. 
On the 30th of April, 1892 , the local officers aaibsd: in a decision. in 


_ favor of Mordecai, which was affirmel by you on the 27th of July, of ~~ 


_that-year.. An appeal from your dscision brings the case to the. De- 
partment, it being insisted that ‘your decision 1s contrary to. ane and — 


to the evidence in the case. | 
At the. hearimg there was soumdecable souttics of opinion ‘pobweolt a 
the witnesses of the respective parties, concerning the quality and 2: 
value of the granite with which the land was shown to aIOUnd, and ee 


concerning the value of the land for pasturage. | 


_.. -The claimant testified em phatically, that the entry Ww: was solely for his 
= own use and benefit, and that no person, coronation or company, had 


any interest, ‘directly or indirectly, therein. 
It was oo that the land in contest lies on the steep sens of a 
“mountain, and is a mass of granite rock, sparsely covered with decom- 
posed Sraaiite sand in spots, on which a scanty vegetation grows inthe - 
winter season; that itis rough and rocky, covered: with boulders and — 
sharp jutting ledges. of rock, being totally and wholly unfit. for eulti- 
vation, and that there was.a ‘valuable ledge or quarry of building gran-— 
ite on the claim, at least a quarter of a mile in length, and. extending a 
one hundred and fifty feet above the. San J eae River. 3 : 
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AN expert quarryman, who was sworn as a witness for the caiman: 
testified that an extensive ledge of granite, valuable for building pur- — 
- poses, exists on the land, and that such ledge contains a vertical, as 
well as horizontal bed seam. He also testified that the granite was 
equally as good In quality as the Raymond granite, the market value 
of which was ninety cents a cubic foot; that the cost of getting out 
the Rayinond granite, and hauling it several miles to the cars, was 
thirty cents per cubic foot, twenty cents of which was for quarrying. 
He further said it was practicable to quarry g sraniteon Mordecai’s claim 
with profit. . 
The contestant’s ee witness testified that the granite was suita- 
ble for the constr uction of dams, and would be worth pemeney cents Der | 
| -eubie foot on the ground, for that purpose. 
It was shown that the ‘otal amount of land on the claim which pro- | 
duced vegetation, was twenty-four acres, in scattered spots, and that 
the renting price of grazing land of that character, was As five. cents. . 
per acre for the season. 

A. preponderance of the evidence clearly shows that thé claim is more 
valuable for its stone than for agricultural or grazing purposes, and 
that the claimant is an applicant for the land in good faith, and has 
made no agreement, express or implied, to convey the land, or to take 


the same up for the use, benefit or behoof of any company or corpora- 


tion, or of any person other than. himself. | | 
I think the land was of the character that the governmnent contem- , 
plated should be sold under the provisions of the act of June 3, 1878; 


that Mordecai applied to purchase the land under said law, on aout : 


of the stone thereon; and that the titlewhich he seeks to acquire isnot — 
for the use and benefit of some other person or persons, or association 
of persons, other than himself. 7he decision appealed from is accor e 
in sly affirmed. . , 


PRACTICE—APPEAL—NO’ LICE—RU LE 4-8. 
BUTCHER vy, AVERILL. 


An appeal to the Department will not be considered in the absence of notice to the 
opposite party, although the appeal of such party to the Commissioner was dis- — 
missed for failure to file the same in time. : 


First Assistant Secretary ‘Sims to the Commissioner of the General Land 
Office, August 2, 1893. : 


On the 13th of J anuary, 1888, Chilli. Averill made iabas scien 
entry for the NE. 4 of Sec. 34, T. 25,8., RB. 23 B. » M. D. M. , Visalia land 
_ district, California. | 
On the 28th of July, 1890 , Henry W. Butcher filed. affidavit of contest. 


against said entry, ‘llewine that the Ce had failed to pony >< 
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oo — with the law under hich his entry was ne specifying in what par : 


vy! : ; ticular g he had made default. 


A hearing was ordered, whith tool lace on the bth of November; . 


ae 1890, aud resulted in a decision by the local officers on the 28th of 

-. March, 1891, in which they - dismissed the coutest of Butcher, and bee 

pew allowed the entry of Averill to remain intact, eubont to oe as a 
with the timber culture law. | : 


“From that decision Butcher filed an ere to your office, which was 


ass dismissed by you on the 9th of: May, 1892, on the ground of not: having 
been filed in time. You then considered the case under Rule 48 of Prac- 
tice, and reversed the decision of the local officers, as not being in accord- 
ance with existing laws and regulations, . and held the entry of Averill - 
. for cancellation on the- ground that he had failed to comply with the 
requirements of law during the second year, and. up to notice of contest. 


The appeal filed by Averill from. your decision upon which he sought 


to bring the case to the Department bore noevidenceof service of notice 


thereof upon the appellee, and you therefore returned the saine, under 


Rule 82 of Practice, and dir ected the local officers to notify him that le 


would be allowed fifteen days within which to amend the defect. 
Such notice was given on the 19th of August, 1892 ,» by register ed let- 


ter, which was duly received, according to the return card, and on the 
_ 24th of September, 1892, the local officers returned the panel to your. 


office, accompanied by the statement that more than fifteen days had 
elapsed since notice of the defect in his. appeal had been served on 
Averill, and he had taken no action in the matter. You therenpon | 


tr ansmitted said appeal to the Department. - 


‘Rule 82 of Practice provides that “when the. Commissioner - consid-. 


ers an appeal defective, he will notify. the party of the defect, and if 
not amended within fifteen days from the date of the service of such 


notice, the appeal may be dismissed by t the Secretary: of the oe | 


- and fhe case closed.” - 


- Rules 86 and 93 of ee require that riotie of ea with speci- - 
fication of errors, must. be ser ed on the. appellee, or his counsel, within | 


sixty days from the notice-of the decision. from which. an appeal is. 
© proposed to be taken, and the Department has uniformly held that — 
an appeal from the Commies § decision will not be entertained 
Maden & in the absence of notice to the opposite party. ” Bair Us Heirs Uv. Page 
— (9L.D., 188); Huntoon », Devereux (10 L. D., 408). = 
The appellant has not complied with the Rules of. Pr ry re the | 
: decisions of the Depart tment, and his appeal is accor rdingly dismissed. 
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TIMBER CULTURE APPLICATION—SUCCESSFUL CONTESTANT. 
JOHN C. PURCELL. 


A successful timber culture: contestant, who files an appli cation to enter under the © 
timber culture law at the time of initiating contest, and secures a judgment 
of cancellation prior to the repeal of said law, but fails to exercise his preference 
right uutil after said repeal, is protected by the terms of the repealing act, | 
where it appears that his failure is due uo the fact. that he did not receive notice 
of the cancellation. 


Har st Assistant Secretary Sims to the Commissioner of the General Land’ 
Office, August. 3, 1893. 


John C, Purcell has appealed from your decision of J uly 21,1892, 


_ holding for cancellation his timber-culture entry, made February 21, 


1892, for the SE. 4 of 6, T. 30, R. 34, Garden City land district, Kansas. 
It appears that Purcell had contested the prior timber-culture entry of 
one Oliver H. King; that as the result of said contest King’s entry was. 


canceled by your letter of October 7, 1890; that notification of such can- 


cellation was sent C, W. Wadsworth, attorney of record for said Purcell— 
which notice was receipted for by ecoire TL. Crist, of the firm of “ Wads- & 
worth and Crist,” Santa Fe, Kansas, October 20, 1890. Your decisio:’ 


_. holds that “notice to Purcell’s attorney was notice to him;” and that 
by his failure to make eutry. under his preference right, and prior to 
- March 3, 1891 (the date of the passage of the act repealing the timber. 


culture ie 26 Stat., 1095), he forfeited all claim to-the land. 

It appears, from the first paragraph of your decision, that at the time 
of initiating his contest, Purcell filed a timber-culture application and 
affidavit, He now makes affidavit that: he never received notification 
of the cancellation of. said entry; and he submits the affidavit of one 





George T. Crist, who states that for some years prior to 1890, he was — | 


partner with said Wadsworth in the real estate and loan business; that. 


some time in. October, 1890, he received and receipted for a letter di- 


rected to said Wadsworth, containing a notice of the cancellation of the 
timber-culture entry of Oliver H. King; thatat the timeofreceiving said 
letter, said Wadsworth was not a partner of affiant, and was not a resi- 
dent of the State of Kansas; and that affiant did not mail said letter to 


the appellant, nor give him nigriCé of its contents, ‘believing it to be of 


no consequence.” 

- ‘The registry return receipt, signed, “oO, W. Wadsworth, per Geo. fr. 

Crist,” would seem to corroborate the above statement. | 
It appears that Purcell knew nothing of the cancellation of King’s 

entry until he made inquiry at the Garden City land office; that 


promptly thereafter (within thirty days) he applied to enter the land; 


and that no other rights have accrued. 
In view of the facts set forth, it is my opinion that Purcell had a ee 
fide claim initiated before the passage of the act repealing the timber: 


culture law, and his entry should be allowed to remain intact. 


Your decision holding oe same for cancellation i is therefore reversed. 
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 CuarnEs H. Moone 1 EL AL. 


sons fer review of departmental desision of March 1, 1893, 16 Le _ 


~ D., 204, denied oe First Assistant bactinats nS August 4, 1893, 


- APPLICATION TO ENTER—PRACTICE. 
JERRY WATKINS. 


. An application to enter, peceonted while the one in question i is involved in the pend- 


ing application of another, should be held to await the final he a aa of the Be ee 


_ prior applicamoly re 


7 First Assistant Secretary Sime to the Commissioner of the aad Land | 
| : | Office, August 8, 1893. 


Je erry ‘Watkins has appealed from your decision of J uly 2, 1892, sus- 
taining the action of the local officers in rejecting his aapliedtion to 
make homestead entry of the SW. 7 of Sec. 27, T..126, R. 51, Water- 
town land district, South Dakota. : 

The local aiicer rejected said application because— 


| Said land is embraced i in the application of H. E. Greene, previously presented and _ 

rejected, April 23,1892 . . .... .. Thirty days from receipt of notice of my. 
letter to Greene were allowed him within which to appeal; during said time the 
land in question 1s segregated, and not subject to your application. 


Watkins contends that the fact that Greene had been allowed thirty 


days in which to appeal was not § sufficient reason for: rejecting his 
(Watkins’) application, and that you were in error “in holding that 
the said tract was segregated and not subject to entry.” 

The local officers may have used too strong an expression in saying 
that the tract “is segregated” by Greene’s application; but they 
were correct in so far as they held that Watkins’ entry ought not to - 
have been allowed under the circumstances set forth. The proper 
practice would have been to have received the application, noting the 
date of its. presentation, and held it to await the time allowed him — 
| [Greene] to appeal; and in case the latter failed to appeal within the 
time prescribed, then Watkins’ application should have been allowed 

as of the date when presented, — | | / 

It appears that Greene, within the thirty inn allowed Lhim, appealed 
to your office, where said. appeal was pending at the date of your deci- 


sion adverse to Watkins; that since the date of said decision in Watkins’ —— 


, case you have rendered a decision adverse to Greene; ; and that Greene — 


~has.appealed to the Department, where his case is. still pending (Vol. te 


18, No, 224), 
Under the circumstances Watkins’ Spulbation ought still to be held 


: awaiting final action on Greene’s application ; and in case the decision , 
of the ’ Department shall—when his ¢ case is sreached—be e against Gromer et, 


‘16 N., R. 20 W., Grand Island, Nebraska, land. district. | 
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iien Watkins’ application may be aiiewed- as of ‘the date when pre- 
sented, if no other objection ie than the poor application of 
Greene. — 7 7 7 


Your decision i 18 modified as here indicated. 


 PRE-EMPTION—REPEAL—SUCCESSFUL CONTESTANT. - 


CHARLES MOORE. 


A contestant who begins his suit prior to the repeal of the pre-emption law, but | 


does not secure a judgment of cancellation until after said repeal, has no right 
under said law that falls within the prove on extended by the repealing act to 
claims ‘6 lawfully initiated.” i 


Hirst assistant Secretary Sims to the Commissioner of the General Land 
| Office, August 9, 1893. | 


—Lhave considered the appeal of Charles Moore from your decision of 
September 13, 1892, affirming the judgment of the local officers reject- 


ing his pre- Sahin declaratory statement .for the SH. 4 of Sec. 32, y. 


The record siowe that one Emma HE. Day had made a tintber- culture 
etry, No. 5991, for said land. In August, 1890 , Moore initiated a con- 
test against it; and on April 2, 1891, Day’s. ent y was canceled upon. 
said contest; pieranpot Moore was avanded a preference right of enn 


| of said land, under the act of May 14, 1880. (21 Stats., 140). 


No step or action asserting his pr aes right seems to have been 


taken by Moore within thirty days after notice of said cancellation, nor 
until the 28th day of June, 1392, when he filed in the local office a pre-_ 


emption declaratory statement for said land, alleging 2 settlement there eon 
Juue 27, 1892. 


The Hera officers rejected his afplication: on the Sena that ins pre e-. 


emption law is repealed, and that he failed to show that his ane was 
initiated prior to the repeal of said law. 

On the 2nd of July, 1892, Moore filed in the local office his own aff 
davit, (and a corroborating affidavit of one Sidney Moore, both dated 
July 1, 1892) alleging: That about August, 1890, he contested a timber- 
culture entry on the land aforesaid, and that about the same date, ‘he 
offered to make declaratory statement entry of said premises, and that 
the same was rejected and refused by the Hon. Register and Receiver 


‘until such time that said entry of timber-culture should be canceled ;” 
and that. after hearing the contest, *‘ upon the evidence duly taken, fhe: 


General Land Office canceled said eutry and gave this affiant a iaoter: 
ence right of filing on said premises :” The affiant reiterates his original 
intention,—(at the time of the initiation of his contest against’ Enima 


_ E. Day)—“ to. file his declaratory statement on said premises.” 


a . 








fl 150 | - "DECISIONS RELATING TO THE PUBLIC LANDS. 


fon a 23d nee of J une, 1892, Moore appealed from the judgment Ai ee 


ee | the local officers rejecting his application, 


On the 13th of September, 1892, your office atfirmed the decision of 


Oe the register and receiver. Moore appealed fr om said decision. 


In his appeal he in substance claims: ae : 
‘That.by his successful contest of Emma E. Day’s S ane en | 


. (5991) he acquired a preference right of entry under the pre-emption 
law aforesaid, ‘a long time prior to the repeal of the pre- emption law: . 


That “ said contest was decided prior to repeal of the pre-emption law :” 
And that the initiation of his contest with Emma E. Day on the lstday . 
of August, 1899, in respect to: the lanl ine question, was a lawful initia- 


tion of his present bona fide claim, within the meaning of the last clause 
of the 4th section of the act of Mar rch 3, 1891, repealing the pre -emption a 
| laws. (26 Stats., 1095.) ~ | | 


The contest ean not decided untilApril 2 2,. 1891, “the day on which the — 
Gammissioner of the General Land Office. eanieled the timber- culture 


7 entry; for the findings and. opinions of the register and receiver re- Ee ied 
ported in J anuary, - 1891, were of no effect until confirmed by the Com- Tak 
- missioner. (Rules. of Practice 43 to 53. ae | 


~The contestant’s preference- right of entry a as sdeised: io the second . . 


| “section of the act of May 14, 1880, supra, did not and could not acer ue, 


ee until he had “ procured the canellation ‘of the timber- culture oe 


| contested. 


When he had accomplished this, April 2, 1891, the pr aie ence. right 


' OE entry awarded him, became and was or because Congress 
had thirty days before repealed all the pre- emption. laws, withdrawn 
from entry by pre-emption all the public lands, and put an end to all ' 
: proceedin gs : in pre- emption Cases, except as follows: o 


| But all bona fide claims, lawfully initi ated, before the passage of this ee Glarch | 
3, 1891) under any of said provisions of law so repealed, may be perfected upon due 
compliance with law, in. the same manuer, upon the same terms and conditions, and | 


_ subject to the same limitations, ‘forfeitures, (6 and contests: as if this act had hot been” 
parses a ; sf on eS . 


Therefore, unless. ne appellant ¢ can bring his case within the terms 


_ of this exception, he has no case at all. 


His claim is, the right to enter and pre- empt a ee tr brant of pub: — 
lic land. He initiated this claim by tendering on. the 28th of June, 
1892, his declaratory statement in which he says: “Ihave on the o7th 
day of June, 1892, settled and improved’ ” the land described. In his 


so affidavit filed J aly:2, (1892 , he does not claim any settlement orimprove- — 
ment made by him prior to said 27th of June. Indeed he could not 


even before the repealing act was passed, have lawfully mace entry, - 


a. settlement or improvement. on the land, ‘SO long as it Was covered by 


the timber-culture entry Which he contested. (Bentley v ‘Bartlett, 15» 


oa D., 179 and other cases therein cited). Said cover remained Ant aoe 


after Congr ess had taken away all lawful rights of entry, | or settlement 


"with a view to pre-emption; so that at no time has it been in the power 
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of the appellant to- lawfully initiate his pending claim. (A. W. Hen- 


drickson, 13 L. D., 169; Alice Carter, 15 L. D., 539; Thos. M. Sparrow, 


14 L. D., 417.) 

It is imposaiblo to conceive any ood reason for aueie that the | 
initiation on the Ist of August, 1890, of a contest against Day’s tim- 
ber-culture entry, can be considered as an initiation of the appellant’s 
claim of aright of pre-emption. The one was preliminary and antece- | 
dent to the other. The one was to be successfully ended before the 
other could begin.. The cancellation must be procured, before any 
right of pre-emption could exist. 


‘But even if mere chronological relation could give color of support too 


the contention that the initiation of the contest was theinitiation of the — 
pending claim, the question would remain: Has the appellant complied 
with the law that was before the repeal? He did not file his declara-- 
tory statement for more than fifteen months after the repeal, and more’ 
than fourteen months after he had procured the cancellation of the 
timber-culture entry which he contested. He does not complain of 
want of notice of either of these events. It would be impossible to 

7 believe that he did not have notice of them both. And for the purposes 
of this appeal it must be conclusively presumed, that the local officers 
_ gave the appellant the notice req uired by your letter CH” of April 2, 
1891, which ended the Day contest. : 7 

Vout decision is affirmed. 


CONTESTANT—TIMBER LAND ENTRY. 
- OLMSTEAD v JOHNSON. 


The successful contestant of a timber land entry is entitled to .a preferred right of : 
_ entry under the act of May 14, 1880. : 


First Assistant Secretary y Sims to the Commusstoner of the none at Lana 
4 Office, August 9, 1893. 


This is an appeal by Catherine Johnston from «your decision dated | 
. April 23, 1892, in the case of William E. Olmstead »v. said Johnston, | 
invoming lot 7, Sec. 6 and lots 1 and 2, Sec. 7, T.3 N., R. 2 E., Hum. 
boldt, California. 

Pricr to April 25, 1891, the said tract was embraced in the timber 
land entry-of Alice M. Milligan. Olmstead contested this entry and 
thereupon, by letter “H” dated April 25, 1891, you canceled it. 

On May 4, 1891, Johnston was ponmitiod to file her timber land state- 
ment for the land. 7 

On May 16, 1891, Olmstead claiming a preference right by reason of 
his Siiecoastil ebatest against the Milligan entry, presented his timber 
land statement for the land which being rejected by the register and 
receiver for conflict with that of Johnston, he (Olmstead) appealed. 
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3 Pending: ifs eer ‘Olmstead on. "g uly 14, 1391, filed: a an affidavit ote con- 
test alleging | that Johnston’s statement was filed 1 in the interest of. hoe. = 
> husband, a transferee of Milligan, and that he (Olpstend) was entitled a 

» to a preference right of entry. 7 as 
--... You advised the local officers that no ‘decision vould: be rendered ee 
a upon Olmfstead’s appeal until after the hearing on said contest. 2% eet 
Lhe local officers tr ansmitted the papers with a request that you pass ee 

-- wpon Olmgstead’s appeal, & and. a eevpiaien to continue the contest case, 
to July 16, 1892, | : 


“Thereupon you. ne ‘ed your » aad decision’ of April: 23, 1899, wher eby . 


you held that Olmstead, by reason of his. successful contest was enti-” - 
ted to a preference tieht ofentry. ee S. 
Sel. Yow accordingly allowed Olméstead’s - atomant oad eld aah of een 
2 J ohnston for cancellation. From this judgment. Johnston appeals here, = 
and. alleges that no mention of timber land entries being made inthe 


o act of May 14, 1880, conferring for the period of thirty days a prefer- a. 


ence right of ents upon successful contestants who have “ procured - 
aoe the cancellation of any pre- -emption, homestead or timber-culture en- 


— 7 try,” Olmstead acquired no such right and that cons equently J ohnston’ S | | tha 


ee . statement being first in point of time should pr -evail.. 


- _'This contention is without force. In the case of Fraser». Ringgold 


2S “B L.'D., 69) it has been held that a successful coutestant against. a - - 
desert. isd entry was entitled to a preference right. of entry wader the. 
 aet of May 14, 1880, “inasmuch as said law is remedial and this class . 


oo oof entries, if not embr aced by the letter are within the reason and pur- 


- pose of the statute.” This ruling has been uniformly followed and as you — | 


| a have well held “the same reasons for giving the successful contestant 
co _. of a coal land entry, a ‘desert land entry, and swamp land selection the 
_. preference right of entry will apply in the case of a timber land entry.” 4 
ae “Your judgment i is accor y: her eby affir med. 3 | 


—ae 


_HOMESTEAD-SECON D ENTRY-AME NDMENT. ; 


ees, HENRY Krarz, 7 


5. ‘The right to make a saan homestead entry ainder. sstiatl 2, act of March 2, 1889, — 


can. not be invoked in aid of an application to ae amend y an cee made and i 
relinquished after the Paes of said act. | . 


os = Bir "St Assistant Se eer etry Yy “Sims to the Commiséionor raf the Gener al Land | 


Office, August 10, 1898. 


i. ‘Henry inte ree appealed from your decision of Bopionber 28, . 1892, . 


: és affirming the action of the register aud receiver denying his applica. ; | 
tion to make homestead entry of the NE, 4 of the SW. 4 and lots 6 and 
ee ic of Sec, 19, T. 5 N., R. 5 W., Oregon City, Oregon. 


It appears that said Kratz filed his pre- enon declaratory oo 


a “ment on Games 5, 1889, for the XN, 4 of the NE. 4 , the SW. 4 : of the NEL qs nae ee 
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and the Nw. 1 of the SE. 4 y See, 29, T. 7 UN; R. 4 W., of the same land 


district, and transmuted the same to poms entry on Sepeme om 


19, of that year. : 

| On January 30, 1890, he < shintarily relinquished. all right and title to: | 

| the land embraced 3 in his entry, and, on January 13, 1892, he filed his — 

application “ to amend my said homeatend entry,” for ve land last . 

- above described, “ so as to be for — embrace * the land first above — 
described. 7 

From the statement made — the apni as set forth in your said 
decision, it does not appear that there were any obstacles which. could 
~ not have been foreseen, which would have rendered the cultivation of 
the land. impracticable; indeed, applicant lived on the Rel nearly | 
three months and then transmuted his filing. 

_ Itis the duty of every one seeking to enter land to make a careful 
examination of the same before entry. There may be cases of a pectu- 
liar or exceptional character in which a second entry would be permis- 
sible; but such circumstances are not shown in this case, nor will a 
second entry be allowed by reason of erroneous advice given by one 
‘represented to be well posted in the land laws,” and whose advice, 
to the effect that “ Congress had passed a law lately, allowing persons 
to file a second homestead sa ” causes a relingquishment of a former : 
entry. | | 

It is true that the 2d section of the act of March 2, 1889 (25 Stat., 
854), gives the right of entry to any: person “ who- has not heretofore 
perfected title to a tract of land of which he has made entry under the 
homestead laws,” but that act does not apply to cases wherein an entry . 
is made after its passage, the law in such. cases remaining unimpaired, 
as set forth in section 2298 of the Revised Statutes. 

Having relinquished his entry voluntarily and u nesnditiondlly: there © 
was no homestead entry “to amend,” and the rejection of his applica. 
tion on the showing made was proper. Rs 3 7 

The decision appealed. from is accordin gly affirmed ; ot 


SISSETON INDIAN LANDS—SETTLEMENT. 

MADELLA O. Winsor, 
The act of March 3, 1891, opening to suite the Sisseton lands soniaine no ) penalty 
for entering the reservation prior to the time fixed therefor in the President’s 


proclamation, and, although said proclamation forbids such entrance, the right 
of entry is not forfeited by failure to observe said i inj junction. 


“First Assistant Secretary Sims to the Commissioner of the nae Land . 
Office, August 10, 1893, 


Ihave considered the appeal of Madella O. Wilson, from your decision — 
of June 18, 1892 nore. for cancellation. her homestead entry for the 
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= Nw. t of Seo, 34, T. 192 N., BR. 51 W. , Watertown land district, , South - 


| Dakota. 
| On the same day that the appeal was filed, an application for a cohieat: a 
ing was filed, which was considered and rejected. o ‘appear brings 


y ae the entire case before me, 


This land is in the Sisseton and Wahpeton Indian ecco aehick: 


<i. was opened to settlement by the President’s proclamation, dated April - 
. . 11, 1892, in pursuance of the act of Congress of March 3, 1891, (26, Stat., | 


- pp. 1036-1038, Sec. 30). The hour fixed for the entrance ‘of settlers upon 
said land was twelve o’clock, noon, (central. standard) on the fifteenth 
; day of April, A. D., 1892. The proclamation contains the following: | 


Warning, moreover, is hereby given that until saidlands are opened to settlement, —_ 
as herein provided, all persons save said Indians, are forbidden to enter mens and - 


occupy the same, or any part thereof. — 


The Secretary of the Interior caused a list of the lands, $0 ) to be opened = 


Phe’. Ab 180): 


for settlement, to be published over his signature, and he Pia this 
warning. | 


This ariel filed an affidavit in her case on geil 30, 1892, in 


-— which she avers that she settled upon said tract one ‘minute after 12 eet 


0 ‘clock, mean standard time, on April 15, 1892; she says: 


_. Just prior to 12 o’clock, noon, of April 14, 1892, I was upon the “yight. of er | 


of the Hastings and Dakota Railroad Company, whieh “right of way” runs or. . 


~ passes directly through said NW. 4 of Sec. 34, T. 122 N., R.51 W. ThatI went upon 
said ‘‘right of way” on the evening of April Ud, 1892 for the purpose of making set- - 
tlement twpon the above deseribed. tract poder afer uoou, standard time, men ae 


 - You hold that tien saicl proclamation and Miss Wilson's statement, 
: she i is prohibited from making entry, and the same was held for can- 
cellation. You cite in support of this, certain cases in Oklahoma.. I: 
— eall your attention to section 30 of the.act of March 3, 1891, (26 saa 
| 1039) opening the Sisseton lands, which reads as follows: _ 
- That the lands by said agreement ceded, sold, relinquished, and conveyed to the 


® ih United States shall immediately, upon the payment to. the par ties entitled thereto 


a of their share of the funds made immediately available by this act, and upon the 
completion of the allotments as provided. for in said agreement be subj ect only to 


| entry and settlement under the homestead and townsite laws of the United States, | 


excepting thesixteenth and thirty-sixth sections of said lands, which shall be reser ‘ved 
for common school purposes, and. be subject to the laws of the State wherein located: 


Provided, That patents shall not issue until the settler- or entryman shall have paid : 


to the United States the sum of two dollars and fifty cents per acre for the land’ ~ 
taken up by such homesteader, and the title to the lands so entered shall remain in 


_. the United States until said money is duly paid by such entryman or his legal rep- 


r esentatives, or his widow, who shall have the right to pay the money and complete. | 
the entry of her deceased husband in her own name, and shall recelve a patent _ 
the same, res : = _ 
 - And I desire to ses beside the same a portion oie section 13 of ne 7 
| act of March 2, 1889, opening Oklahoma, ee pee ~ which reads 
as follows: - 


a That the lands acquired by conveyance oon the Seminole: iadians hereunder, exe. 8 Se. 
8 cept. the sixteenth and thirty-sixth pecHOnsy 8 shall be Pisposed: ee to actual settlers i: 


~~. 
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under the homestead laws only, except ag hore otherwise provided (except that 
section wo thousand three hundred and one of the Revised Statutes shall not apply: 

; but until said lands are opened for settlement by proclamation of the 
Patient ‘lo person. shall be permitted to enter upon and occupy the same, and no 
person violating this provision, shall ever be per mitted to enter any of said fants; 


or acquire any right thereto. 


— It will be observed that there is a . radical difference in these two 
statutes. In the former there is no sort of penalty laid against the 
party who goes upon the reservation. In fact, there is nothing there 


prohibiting his going upon the reservation at any time he sees fit to do 


so. While in the latter, the language of the statute is * but until said 
lands. are opened for sottlement -by . proclamation of the President, 


no person shall be permitted to enter upon ‘aud occupy the saine, and 
no person violating this provision, shall ever be pernutted to enter any _- 


of said lauds or acquire any right thereto.” 

Under the latter section, whoever went upon the prohibited territory 
prior to the time of the issuing of the proclamation, forfeited his right 
to acquire any right or title to the land forever. While in the former, 


the only language which relates to the homesteading of the land, is 


“that patent shall not issue until the settler or entryman shall have 
paid to the United States. the sum of two dollars and fifty cents per 
acre for the land taken np by such homesteader, and the title to the land 
so entered shall remaim in the United States until said money is duly 
paid by such-entryman or his legal representative, or his widow, who — 
shall have the right to pay the money and complete the entry of her 
deceased husband in het own name, and shall receive a patent for the 
same,” 

Now, I submit that the President of the United States, under this: 
Section, has no authority to declare a forfeiture of the right of this 
woman who went upon the right of way of the Hastings and Dakota 
Railroad Company a few. minutes before the land was subject to entry. - 
There is neither an inherent nor an 1mphed power vested in the execu- 
tive to. visit such a penalty upon. the entryman. Hence, when you 
attempt to apply the law to this reservation, which was made applicable » 


— to the Oklahoma lands, and rule the same by the decisions which were: 


made applicable thereto, you are doing violence to the provisions of 
the statute under which Mrs. Wilson is seeking to acquire title. 
While the proclamation warned all people not to go upon the lands 


ati they were opened for settlement, and they were forbidden so to 


do, yet, there is nothing in the stant which authorized the injunction, , 


or justified the visiting of the penalty of the forfeiture of the right upon — 


her for so doing. Indeed, the proclaination does not attempt to do so. 
Your decision is therefore reversed, and the entry will remain intact. | 





"HOMESTEAD ENT RY FINAL PROOF—PATEN £ 


Brown’ v. . Huerns Drvisens. 


- ~The administrator of a aisesaced homesteader has no o authority under Pine law to. sub- 
mit final proof for the benefit of devisees. 


as Int the submission of final homestead. proof by a devises the proce must be divented 


. to the entry as au entirety and not confined to that part of the laud claimed by 
_ the devisee. But proof thus submitted without objection should hot pe paeet 
without consideration. or the allowance of a: further hearing. - 


--_In the eyent of a homesteader’s death, final proof may be submitted i any one of 


aa in the name of the devisees of the said homesteader generally. 


the devisees, aud if such proof is found satisfactory, the certificate should i issue | 


ye 


“ First Assistant Seer etary Chandler to the Commissioner of the e General 
-_ Land Office, Aug gust 10, 1893. | 


eI have éansaere: the case of a ive Brown Vv. J at Hughes’ devisees, 7 


on the appeal of R, G. Brooks, one of said devisees, from your decision 


ao of. April 4, 1892, involving the S.$ of SH. 4 and the S. $ of oe tot _ 


See, 82, TL N., RB. 13 E., The Dalles, Oregon, land district. 


‘The recor: slows that on December 29, 1881, Johu Hughes made . 


ee homestead entr y for said land; that he. died on the 2d day: of Mareh, 


1886, unmarried, leaving ay will by the terms of which he devised to D. 


- oR Fueoart fhe: SW. tof the SW. 4 to Florence Jordan the SE. 4 of 


| the SE. 3 ey | aud to kh. G. Br ooks the soning ee of the tr act embr aaed, in: 


- his entry. In the will D. RB. Hurlburt was appointed executor, but he 
- failed to qualify as such; the will being admitted to probate, one O.. 
—  W. Cook was appointed - administrator with the will annexed,, by the : 


probate court having jurisdiction over the matter. 


On the 15th of October, 1888, ey relinquished t to the United .a 


' States his interest in the land. : 
On November 21, 1888, L. L. Brawl filed iis pre- emption declaratory 


-- statement for the land embraceil i in Hughes’ entry. - 


By letter, dated May 27, 1889, you directed the bea omeers “to 
advise the devisees of Hughes that they would be allowed 60 days : in 


2 which to submit final proof.” 


- August 9, 1889, Brooks submitted Biot: as to the Tad decked to 


* him, at eset ane Brown appear ed and protested. Ag ainst the. proof, “A 


and a hearing was had. You state, in your decision. es nom, 


that the register and receiver “found for Brown.” 


Iam unable to find,.among the papers. transmitted j in. the ease, any 7 


: opinion or paper. purporting to be the decision of ‘said officers, other - 


than the following memorandum endorsed on the back of the final proof. 


: ~ papers: “ Rej. Oct. ahi 1889, Res., cult. and impr ovement of Jno. we 
-. Hughes insufficient. ” This is. not signed, and there is nothing to show 
- by whom it was made. If this is all of the record of the action of the 


— local officers in deciding the matter, ‘then, it shows an- inexcusable neg.» 


ors lect on their cae to ypomply with Rule BL of the Rules of Practice, whieh 
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requires them, upon the termination of a contest, to render “a oe 
report and opiuion in the case,” etc. : 

Florence Jordan, who is’ shown to be a minor, was not notified as 
directed by your letter of May 27, 1889, until N avaniber 4, 1891, and on 
- the 8th day of January, 1892, she, by her. guardian, submitted final 
proof as to all of the land in Hnghes’ entry, and the local officers — 
approved her proof aud issued final receipt thereon. 

On April 4, 1892, you held that the proof of Brooks could not be con- 
sidered, “for the reason that final proof, when-made, must berfor all 
the land covered by the entry, and, as a consequence, the hearing | be- 
tween Brown and Brooks will not be considered.” | 

You further found that Florence Jordan’s final proof was insufficient 
as to Hughes’ residence on the land; that it was not satisfactory, and. 
you rejected it and held the entry for cancellation. 

Brooks appeals. A 
— Inhis appeal he insists that the saeninisinator of Hughes’ estate 
“made a full and complete proof of the residence and compliance with 
law of and by said Hughes during his lifetime on his enue homestead » 
tract.” 
J fail to find in the record transmitted any proof, or: anything pur- 
porting to be the proof offered by Cook, the administrator of Hughes’ - 
estate. If final proof was offered by Cook as the administr ator, it was | 


- a mere nullity, because it is not authorized by law. 


_ Section 2291 of the Revised Statutes must govern in this case. It 
provides, in case of the death of an entryman, that if— | | 
His widow, or in case of her death, his heirs‘or devisee .........proves by two cred- 
ible witnesses that. he, she, or they have resided upon or cultivated the sume for the 
term of five years immediately succeeding the time of filing the affidavit, and makes 
' affidavit that’no part of such land has been alienated, except as provided in section . 
twenty-two hundred and eighty-eight, and that he, she, or they will bear true alle-- 
 giance to the government of the United States; then, in such case, he, she, or they, if 
‘at that time citizens of the United States, shall be entitled to a patent, as in othér » 
_ eases provided by law. 


These are the conditions, aid one senda applicable to the case 
at bar; they can only be performed by the heirs or the devisees of the 
descased eutryman. An administrator is notan heir or devisee by vir- _ 
ture of his appointment; he is not, therefore, a authorized, under this sec- 
tion of the statute, to comply with these conditions, a consummate .— 
the homestead entry. Section 2292 of the Revised Statutes provides 
the only conditions under which an administrator may consummate the 
homestead entry, but that section has no application to the case at 
bar, for the entryman, Hughes, was a single man and left no “infant 
child or children.” | 

It is claimed in Brooks’ appeal that it was error - you to refuse fo 
consider the proof offered by him, ‘ when the proof went to the entire 
homestead tract of John Hughes.” Brooks’ published notice of offering 
PEOOr only described the poruen of land: embraced it Even entry 
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oe - that was devised: to Brooks, “His: proof evidently w was uly antenaca | 


to go to a part of the land included in the entry; the entry is an 


7 ‘entirety, and the proof should be directed to it as such. If Brooks :: 
alone were at fault in the matter of irregularly offering proof on Hughes’ : 


entry, then, perhaps, your refusal to consider it might be justifiable, — 
but, in the view I take of the record, your action was erroneous, for~ 

it is quite apparent. that Brooks was offering proof in good faith; he 

published the required notice, and filed all the necessary preliminary 
papers, appeared at the local office pursuant thereto, and put in his 
proof; the protestant appeared, and protested the proof on other grounds; | 
the local officers raised no objection, but, on the contrary, the register 
signed and authorized the publication notice, which only included a 


part of the land in Hughes’ entry, they allowed the parties to offer their 


testimony, and it. seems rendered a judgment thereon. Under these 


~  gireumstances, to decline to cousider the proof, and cancel. the entry: == 
uuder which it was offered, was equivalent. to. depriving the party of a 
right given to him by law, aout giving bim his day i in court; there- 

fore, I have examined Brooks proof and. the testimony submitted at 


the trial. between Brooks and Brown, as well as the proof offered by * 


; the guardian of Florence Jordan... I tind that her publication notice of 
final proof covered all the land in ‘Hughes’ entry, and the’ final receiv- 


er’s receipt was issued to her guardian for all of said land. This was 


-" irregular. If. Hughes’ entry shall go to patent in the end, it will issue - 


-’ under section 2291 of the Revised Statutes to the: heirs or devisees of 
- the entryman, leaving the question as to who are his heirs ¢ or devisees a o 


AE to be settled by the proper tribunal after patent issued... 





In the recent case of Bernier v. Bernier, ‘147 ‘U:; a 242, the supreme | 


court said, on this point: 


The object of the sections. (2291, 2292) § in question § was, as wall ee eed, by coun- . oe 


. sel, to provide the method of conrpleting the homestead. claim and. obtaining a pat- | 
“ent therefor, and not to establish . dine of descent or rides of distribution of the. 
> deceased entryman’s estate. he | . 


Lam satisfied that ie requires that further iicoeee atioii be had | 


in order to correctly determine the respective rights of the parties; 
_ therefore, the proceedings heretofore. had in the matter are hereby set 


aside, aud you are directed to cause a hearing to be had before the | 
register and receiver, after due notice to all of the parties, whereat the 
devisees and all tis parties concerned may submit their proofs and 
testimony in accordance with the requirements of law, and upon the | 
testimony and proof so submitted the case will be readjusted and take 
its regular course under the rules of practice. Either the guardian or 


any of the devisees may submit the final proof under Hughes’ entry 

aud if final certificate issues thereon it will issue to the heirs or devi- _ 

sees of John Hughes, deceased, and not in the naine of the person -— 

ioe making said. proof. rane decision appealed _ from. As. accordingly mod. 
- ee | a | 
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 PRACTIC E-N oO TICE—PUBLICAT ION—APPE ARAN CE, 
ROBB 2. RILEY. 


- Service of notice by pabitentions is not authorized in the absence of due order there- 


for based on a proper showing of diligence, and. inability to secure personal : 


service. 

An appearance for the purpose of securing an order to take testimony ay deposition 
and a continuance until said testimony is taken and returned is general, and 
confers jurisdiction on the local office. 


Lirst Assistant Beer etary Sims to the Commissioner of the pone aul Land — 
| Office, 10, 1893. 


On the ist of July, 1884, Austin Riley made. timber cultura ‘entry for 
the 8.g and the NW. of the NW.4, and lot 1 of Sec, 22,T.15 N., RB. 40 
W., North Platte Jand district, N be aska. 

on the 13th of December, 1890, Samuel Robb filed an affidavit ig 
contest against said entry, in Gin. he alleged that the trees planted 
on ten acres of said tract during the fifth year after entry, were wifolly 
dead prior to July 1, 1889, and that claimant had done nothing on said 
_ claim during the sixth year after entry, and that his au existed 3 
at that date. | 

Notice for hearing was issued, and not being per sonally served, was 
published in a newspaper printed in the county where the land was 
located. The published notice directed the testimony to be taken before 


_E. J. Short, a notary public, at Ogalalla, Nebraska, on the 24th day of 


January, 1891, with final hearing at the local office . on the 7th of Feb- — 
ruary, followin 2. | 
The record contains no order for the service of notice by publication 

although in your decision you state that such order was made upon an 

affidavit filed in the local office on the 25th of December, 1890, You 
also state that said notice was published ‘‘once ‘in each week for four. 
successive wéeks, beginning on the 25th day of January, 1891, as ap- 

- pears by the affidavit of the foreman of said newspaper.” | 

You are in error as to the date of filing the affidavit for order of aati 

' jication, and also as to the time of the publication of said notice. The | 

local officers certify that the affidavit was filed on the 24th of December, 

1890, and the foreman of the newspaper in which the notice was. pub- 

| lished, makes affidavit that it “was first published in said hewspaper 

in its issue dated the 25th day of December, 1890. mn 


The proof of the mailing of a copy of said notice to the claimant, and =” | 


‘of the posting of a copy thereof upon the land, is the affidavit of the 
contestant, who makes oath “that on the 23d tae of December, 1890, 
he posted a notice of the above entitled contest, of which the ainered 
is a true copy, in a conspicuous place on said claim.” He then describes 
the place of posting, and continues his affidavit by saying: “on the 
23d day of December, 1890, he mailed a registered letter, containing a 
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¢ copy of the notice of contest in tie’ nove entitled case, ae which the - 


annexed notice is a true copy, to Austin Riley, at Lincoln, Nebra aska, 44 
_ his last known place of residence. ” Annexed to his affidavitis a printed 


and written notice, upon a blank used by: the. local officers in. giving o 
- notice of hearings. 


The record contains no 0 proof that a copy of the notice was posted i i 


ther egister’s office during the period of publication, 
_.. On the 15th of January, 1891, counsel for claimant filed an affiday it 7 

mate that his client resided two hundred and fifty miles from the 
_ place of. trial, Was sick, and unable to travel that distance, and he 
asked that has deposition be taken upon interrogatories - and CLOSS-_ 


interrogatories. This motion was. granted, and the final hearin g at ne | Ms We: 


local office was continued until February 25, 1891. 

The testimony taken before E. J. Short, on the 24th of. Ja auuar y; 1891, 
was filed on the 28th of that month, aad the deposition of claimant, 
taken at Lincoln, Nebraska, on the 18th of February, 1891, was filed on 
- the 25th of ‘that month, ane hearing being ee until the 4th of 

March, 1891. 
On thé 14th of March, 1891, ‘the local officers united i ina decision, In 

which they sald: ao 

From the testimony, we find that the defendant had fully complied. with the. 
timber culture law, up to the spring of 1890:. ‘That he had expended a large amount 
of money and labor on the tract, aud that it was no fault of his that hehadno stand -_ 
of timber... That. the section of country. wherein this claim is situated is dry and 
arid, and the growth of timber is very uncertain. That the reason why he did not 
replant to timber, and cultivate the same in the spring of 1890, was his sickness and 
_. physical inability to do so. That the-season of 1890 was too dry to plant timber 
with any prospect of growth. Weare therefore of the opinion that the claimant has 
shown entire gool faith, and that timber culture entry No. 4189 should not be 


-. cganeeled. 


The deciston of the local officers was rever sed oe you.on the 26th of 
March, 1892, and an appeal from your judgment brin Bs the case to the 
_ Department. 

In their decision, the Jocal officers said “the service by pablicdtien 
was defective,” but they did not state wherein the defect consisted. 


In your decision you state that-on the day appointed for taking the ; 


testimony in the Case, before Notary Public Short, the claimant ap- 
peared specially, for the purpose of objectin g to the jarisdiction of the 


' Land Department i im Said, contest, and d objected to such Jurisdiction for 7 
ving the reasons: | | | a | 


1st. Because no. legal or proper foundation has been laid by contestant for ¢ con- 


th structive service of notice in said contest. fe as 
2nd. Because no roo or legal service of notice i in said contest has been had oper , 


: this claimant. . 
The: ‘paper on which ‘snéh sedial appearance and ‘objections were 
7 written, was endorsed as follows: a 


“ot Motion. overruled for the Treason that aldimant: has Salen awpenell J anuary a 
- 15,1 1891, BY filing affidavit and mite roratories, 9 without onjcctue to erat: _ 


~ 
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That ene Gusement is tot Sioned and there is s nothing to show whether ; 


| “it was made by the notary public, or the local officers. It seems safe Bes ; : 
to assume, however, that it was made by the local officers, asin their 
decision, after stating that the service by publication was defective,, _ 


they add that the “defect was cured by voluntary appearance of the 


defendant.” In your decision, you make no allusion to said enecuons = 


by claimant, further than to copy them therein. 

‘In his appeal to the Department, the claimant makes your failure to 
pass upon that question his first eae of appeal. His ppcomeouen’) 
of error are as follows :- . 

Ast. Said decision is contrary to law, in that said contest should have been dis- 


missed on claimant’s objection to jurisdiction, because of want of due and legal 


service by publication, and for. want of a sufficient affidavit muon which to base 
constructive service upon in said case. 7 
2nd, Said decision 1s not supported by the evidence i in the. case, in ‘that the evi pe 


. dence shows good fz ith ou the part of claimant. 


8rd. The Hon. Commissioner misquotes the evidences, heii he says that ‘it haw 2 


. that other parties in the vicinity raised a fair nnmber of trees, both in 1889 and - 
1890, for the evidence very. clearly establishes the fact that during the. great drouth | 
season of 1890, nothing grew in that portion of Nebraska. Congress was asked to _ es 
_ appropriate money for the settlers, and nearly all the settlers lived. on aid furnished. es oe 

7 ay more fortunate friends in the east. ee 


Tam clear’ ly of the opinion that the service of notice of contest in 


this case, did not confer jurisdiction of the person of the defendant upon i 
the local officers. It was not a case in which. service by publication = > 


could properly be made. The claimant resided in the same State in. 
which the land was situated. His place of residence was endorsed — 
upon his entry papers, and that it was well known to the contestant’ is” 


_ evidenced. by the fact that he mailed to him at.such_ place, a copy Of 2 
‘the notice for hearing, even before he filed his affidavit and application — 


for order for publication in the local office? - After-the order for publi- | 
cation was made, no copy of the notice’ was ‘wailed to Riley. 


In the case of Watson »v. Morgan, et at, (9-L. D., 75), it-was held. that — 


service of notice by publication is not warranted i the. absence ofan 


--order therefor, based on showing due diligence and inability to secure 


personal service, and in the’absence of legal notice to the defendant, | 


the local office is without jurisdiction. 

As already stated, the record does not show that an ne for service | 
by publication was ever made by the local officers. They report that .. 
affidavit for such order was filed December 24, 1890, but do not state 
that any action was taken thereon by them. It is certain that the ~~ 


affidavit filed, was not sufficient to justify suchor der, as it did not show 


that Riley was not a resident of the State in which the land was situ- 


- pose of objecting to the jurisdiction of the local oy on the oe 5 


ated, nor state that many effort had been made 0 get personal Service — . -, 
ee ee 2 _ a a 


On the day set for. takin o me psiimony 1 in the case,, before the no. 
tary public, the claimant appeared specially, by counsel, for the pur- 


| 1600—voL 1711 
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a ‘tl that n no geal and proper notive vol bean cere “upon. tens “prior, to ao . 
that: time, however, said counsel had appear ed. in: the case, without ob- - ae 
jection, and had asked that his client’s deposition, be taken upon inter ~ 





- - rogatories, ; and cross-interrogatories, and that the final hearing at the 
local office be continued until such testimony could be taken and re- 
turned... The motion was granted, and the final hearing. at es local. 
office was continued until February 25, 1891. : 

‘In ‘Anderson v. Rey (12 L. D., 620), it was held that “a defendant | 
may So far. appear as to object to the jurisdiction of the court, either 

over the person or subject matter of the suit, and such appearance is 
special; but, if by motion, or otherwise, he seeks to call into action any 
-.- power of the court, except such as pertains to its jurisdiction, it is an 
| _, appearance.’ » Tn support of that proposition, the cases of Ulmer, et al. 
ye “0. Hiatt, et al. Gc oe ae 459) and Clark OF Blackwell poe ath), : 
were cited. : | 


ae Applying: this a to. are case at bar, it it aaaee be held. that the appear- - ; os 
"ance made. on the part of Riley on the 15th of J anuary, 1891,wasagen- ° 


we over his person. 


ee eral appearance. in the ae) which | eave ‘the local officers jurisdiction ae 


This leaves the case te to be. deterdineas upon ‘its. enon, and. ane ae cae 


: Oe “careful: examination of the evidence before the local officers at the final ~ iy 


oni 20Ghe 





oe 7 ance with law. “The decision eevee: from i is s reversed. 





SETTLEMENT RIGHTS-OKLAMOMA LANDS. = “Ba 
“HURT v Gren. } | 


gs: As between Bap S clatmants for Oklahonis jena? sabh of. sphion silage sotueuenl inthe 
afternoon of the day on which the’ lands were opened to settlement, priority of 
_ right may be properly accorded to the one who first reaches the tract and puts 
up a “stake” with the announcement of his claim thereon, where such initial act 
of settlement 1 is duly followed by the establishment of residence in good faith. — 


Hirst Assistant Seer ‘etary Sims to the Commissioner of the General Land 
Office, August 11,.1893. ea 


-T have considered the-case of William 8. Hurt ». Abiel WwW. Gittin, on © 
: appeal by the latter from your decision of March 16, 1892, holding for 


: a7 7 ; hearing, I am. satisfied that sai e conclusion reached bY them was cor - o - . : 


 » The contest of. Robb’ is. s ‘therefore dismissal, ‘and the a of f Riley : : ne : 
cos will be. allowed to remain intact, subject: to his future and full compli- a 


cancellation. his homestead entry for the SW. 4 of. Sec, 14, T.16-N.) Be os. 
OW, Kingfisher land district, Oklahoma Territory; : and also from your a fe 

Z . ruling of May 9, 1892, refusing his motion.for a rehearing or new trial. | og 
See la |. Auustin ‘H. ‘Clinton, Leport. Campbell and William A.Jarretthadeach = 
ane initiated a contest oo said. emery a and Oy your. order of oe Bye 





eo 


. 4 


1890, the four ¢ Cases were penalised. and one » hearing was ‘held, em-— = e 


_Dracing all the cases. Clinton and Jarrett each made default atthe ~ 
“hearing , and their contests were dismissed by the register and receiver, 
from which no appeal was taken.’ Campbell appeared by attor ney; | 


~ and filed in the case his rejected application ; his attorneys cross-ex- 


amined witnesses, but offered no evidence; the local officers dismissed. a 


his contest, from: which he did not appeal. 


‘This left.the contest between Hurt and Giffin only, on ‘the latter’s - 


appeal from the decision of the local officers, recommending . his entry ~~ | e 
for cancellation, and on. your. Ae eS of their action, he Poe ae 


. appealed. 


The testimony is quite eolunnous and sormewnat confused by that - 


| por tion of it relating to Campbell’s attempted entry, but having care: 
» fully reviewed the entire recor d, I am. clear iv satisfied: that Hurt was” 


— first on the land. 


‘ He says he rode a brown horse from the line direetly to the land; .. 

that he put up a stake on it at 10 minutes past 12 o’clock, noon, April _ Pers 

22, 1889, and put a card on the stake inscribed “This claim taken by - a ee 
_W. S. Hurt 10 minutes past 12 o’clock, April 22.” He then went to a 


surveying par ty near by and assisted in a survey to get a corner of 


_ this tract determined. The surveyor, Mr. Miller, ran certain lines and. 


_came to the south-west corner of the tract in controver Sy: He sayshe — 
saw the stake that Hurt had put up—and he identifies the card offered . . 


in evidence, as the one that was on the stake—but he suggested to 


‘Hart that he put, up another stake and card and mark the tract more 


plainly. It appears that Hurt then went a short distance on to the. .. : 


~ tract, from the south-west corner, and put up a stake about four feet 


high, and about two inches in diameter, and. built a mound up around — 


_it, on which he put another and larger.card, on which he wrote, “This . 
claim taken, or surveyed, by W. 8. Hurt, Co. K., 106 Ills. Vols., ole. ; 
o'clock and 25, minutes.” He thinks he wrote “surveyed, ” but Saye 


~gome one took the card; and the word may have been “taken, ” instead ae 


of “surveyed.” After this he went to Kingfisher to file a soldier’s 

homestead declarator y statement for the tract, but the office was not 
open. He says he returned to the land and found three other. stakes 
upon it, one by Busher, one by Jarrett and one by Northup, but saw: 


none ay Giffin. He says, that he slept on. the land oh night, in the uw oe 


timber. — -_ 
Counsel for Giffin say arse On. Cross- sata cae t admitted that hé os 


did not sleep there. He said on cross-examination that he slept “about » a 


forty rods from the west line, and about forty from the north, in the © 
timber, onthe creek.” This would place him on the land about fifty. six 
rods south. eastof the north-west corner.. He was in the line at the land 


office between 3 and 4 o’clock next morning, and he reached the receiver _ = 


about 11 a, m., with his papers prepared for a soldier’s homestead de- 
claratory statement filing. He was informed aby the officers a an eD- 
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< try had Deen anal for the ‘Tands “they. took. his paper 8, linwever, with. 
out formally rejecting his. ‘application, and he- says that he offered a : ay : 
“pay the fees and commission, but that. the receiver would not.take the = 





— money. He went. out of the office, and back to the land, and that. after- — as : 
ae “noon secured a team and plow, and tried to do some br eaking, but the =. 
pare ground. was so hard that. after scratching a few furrows, he quit. He 


Says. he slept on the land ag ain on the night of the 234. and 24th, anda ~ as 
good many nignts after that, before. he got. his house built; he says he eee 
vas. on the land nearly every day i in May. He dug a place “like aio” 
os foundation: for a house”, and put, up four stakes here. Early in May,it © 

SS having rained sfficiently +o moisten the. ground, he plowed about two}. 
- acres ofland, He says lumber was so scarce and so high thathe was 
co 4 delayed in building. his house, but he had it completed in the latter == 
- partof July, It is a good frame house, with shingle roof, good siding, 
a -papered inside over head and on two sides, and cost about $108. His i. 
family moved into it: about August 2or 3. In May healso planted corm, 


3 beans, sugar-cane, ete., and has since. made other ‘improvements,—fenc- a 


: = - ing, breaking, etc. “His residence has been continuous since his settle. =~ 
- Inent, and his. improvements are fairly good, : as s good, he cove as his : ae 


oe ‘circumstances would permit. 


-... Hurt says he never saw Giffin on the Ber until about the 6th o or > Tth oe 
a of May. Giffin claims that he reached this tr act at 12 minutes afer. WZ 
_. Oclock, noon, on April 22, 1889, and set up apiece of shingle four or’ 
. a five. inches wide and about a: foot: long, : and placed two clods against Ly 2s, 
ae and wrote on the ‘shingle “ aq hereby claim. the Sw.4 tof section Ideas. Ee 


Le my homestead: »; he then rode to the land office, and found anoticoon 


ey _ the door saying that the office would not be “opened until the next 9. 
noe _ morning, April 23d. That afternoon he and D. K. Cunningham went. 9. 
-'. to-Unele John’s Creek for water, (Uncle John’s Creek ITMS across. the 0. 


a = -eorner of the land) and he pointed out. to. Cunningham his shingle. aa 
eRe ook: appears, however, ‘that during the afternoon of. the 22 he went to ae 
2 the NW. + of section 29 and. put up a stake with a card. onit, announe- © ~ 


a ing that. he had settled on this tr act, and claimed it as his homestead. ect . 


= was in Tine: at the land. ottie, being: number six, with papers pr ates eb See 


to enter the NW. fot section 22. ~One, Er win was in line smmodately. : hare 


. . in front. of him. 








-* Tt appears that he had some sinGaation that Bewin, had sélected this Se 
tee tract, for he offered him $500 if he would exchange places and. give him ; 
os (Giffin). the first chance. Erwin asked to see his papers, andon their .- 
oe being produced, refused the $500, and. told. Giffin: that he had. settled. ie 
om. the tract and intended to enter. ite Giffin then. said that he would 
sole was get. a tract near town; he sent. for ay ‘pen and | some ink, and changed Fe 
the description in his application, while in line, to make. it cover the ~~ 


oF: Jand in controversy, and being in front of Hurt, secured the entry which ee 








i¢@ 





= : on | he claims. He claims that ie e did not abandon 1 his settlement, on Bec. z : = : 
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“tion 14 when he-made his settlement on section 22, but™ says he. fea: : 
- papers par tly made up for both, so that if he could: not get. the Sw: f a 
of section 14, he would take the NW. 4 of- section 22, but it is quite 


evident that he intended to take the NW. 4 of section 29, 


_ Harper H.-Allen testifies that he was in the line on the morning ok * e 
' - the 23d, heard some talk between Erwin and Giffin, saw Giffin take out 


- his Snery paper S, and saw the description, and knows it was in section’ _ 
225 he was interested in that section, and Says he is not snistaken, as | 
| he was. close. to Giffin, but behind him. _ 
Giffin, it appears, did not return to the land in . controversy until | 


_. some time ear ly in May, but he has built a house and made quité exten- 


sive improvements, aud has his family there and resides upon the tract. 


Tt is shown that his improvements - are more valuable than those of a ; 


Hurt, but this does not enter into the determination of: the as as’ 
Hurt’s good faith is not seriously questioned. — ws oe 

Giffin, when.on the stand, said, “I am claiming the land ‘now in dis: 
pute by reason of prior settlement, and by reason of. my homestead . 


entry. ” He does not know of any one who saw the shingle, encoue te af 


Cunningham. 


- Cunningham testifies that on the afternoon of the 22d of April, 1889, | 


he and Giffin went to the creek to get a pail of water, ‘crossed over: 7 


-. the land in dispute, and while on the land, Mr. Giffin showed me his _ os 
_- Stake that he had placed there, with a card on it, ou which card there . 


_ Was a notice written, that he claiméd the land as his homestead. ee Ae 


.. . One, R. 8. Plunkett testified to a conversation with Giffin, in which? | 
. he told witness that he could have gotten Fossett’s claim if he had» 


wanted it, but that he rode right on past that, and went about three 


miles east of town, and couldn’t see anything he wanted, and he came a : 
back on Uncle J ohn’s Creek and settled. | bes eos 


Kingfisher is in the north pavt of section 15;. Fossett’s sean was for — | 
| the NW. 4 of said section; See Kingfisher Townsite v. Fossett. (14 Le 
<D., 13) the tract in controversy J0ne on the east, but is south of King: 7 


7 fisher: | oat 
. ‘Hurt j is: corroborated as ies attempting HS ou the 23d; the plow: ease 


_ ing was of no value, but it marked the land enough to show that it was: 
taken; this; however, was after. Giltin’s entry. He is also corroborated | 
as to rdae a brown horse. | _ 
- Counsel for Giffin assert that an entry is entitled to the presumption 


of of validity, and that the burden of showing that it is invalid is on the oe 


attacking party. This is certainly a very sound principle, and a safe 
rule to follow.. They farther claim that Hurt must show a valid set- 


- tlement on the land prior to Giffin’s entry, or his (Giffin’s)'’entry must — - 


remain intact. This is also a sound proposition, and Hurt’s evueuien 7 : 
must be. such as would initiate a homestead right. — | - 

‘Counsel have gone at length into what. constitutes a ataament and a 
’ have cited cases showing where the Department has held that setting’. 


- 
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ae tend a board” with notice: on it, that the dlaim ¥ was, s taken, was, ‘not suffi. 











cient, and that digging a few ‘post’ holes in a “ gully” on a tract of land, — me oe . 
pe and. Jaying fifteen stones in the form of a house foundation was. not 
: - ‘sufficient to make a settlement, right. es oe oe 4 
~... In Thompson v. Jacobson (2 L. D. 620), oe “ The ecumeay atiows. a 
_.*. that Thompson was a visitor at. iis brother’s house, on land near by, 
Sere (the tract in dispute) i in December, 1879, and then erected a board upon. as 
the tract filed upon, (by. Jacobson). stating thereon. his claim toit,and, = o>. 
gees “without any other act. indicative of. settlement, returned to his home in. eis 
oS Towa. ” Tn his absence the land was filed upon; when he returned. to. = , 
aa: ‘Dakota, he and his family went to his brother’s house, then they moved 
~*~ intova house his brother had built, where he remained afew days “look. . oe 
ing for’a tract to file upon”. | ‘His brother had filed for him on the tract 
» wpon- which the house was built; this he sold for $45, and then went to 
the tract upon which he had. ce up the. board, and. claimed it, but it 
was held that his acts were, not, sufficient. to make a. valid. settlement, = 
eS In the other case cited, Davis v. Davidson (8 L. D., 417), it appears 
ee that Davis had a filing on a tract of land, had lived on it about three eee 
--. "years, and had quite expensive improvements thereon,—a good house, 
granary, sheds, fencing, and forty acres in cultivation, but he had failed 
to make his proof within thirty- three months. “One, Emerson, with. = 
whom Davidson lived, told him that the claim could be “jumped” 
eae These men went at dusk one evening, and i in a“ gully”. on the land, oe Be 
oe ne dug eight post. holes, about, eight inches deep, set up two posts» = segs 
- Jaid fifteen rocks, some small-and some large, in a rectangular form, 2." 
oy and went. away. ~The: a held that Davidson poe no..° 
oe rights thereby. . ee ae 
The. settlement. of. Hurt. was very. different from’ the cases: cited Sea 
ae Conisel for Giffin speak of settlements made in. Uklahoma, and appear. 
to realize. the peculiar conditions of the opening of the Territory, and = 
. the: difficulties that surrounded. the settlers, but. they: elaim that. there aon ee 
on was 3 no new tay: or new. regulations oo for it, ot they: insist that Woe 


ee he: ads no. settlement on the land o on. cihe 99d of ¢ April, 1889, ‘They say See 

: substantially, that setting up two stakes with car ds on. them, With-ai 7). 3 
mound around one, running one line and fixing a corner of the land, © > 
"and sleeping on the tract, were not such acts as would initiate a ‘home. hes 
stead right, yet their client, who is a land lawyer, and familiar with the cA 

2 - eonditions that confronted thé: settlers i in Oklahoma, and what! was. con- 

es sidered a settlement among the people there, claims that putting up a 
_. "shingle, with, his claim inscribed cae was a » sufficient act of settle: oe 
oo ment. } ot ae : | Pa ge 
oo Tt isa. notorious fact, that | in the great race for homes i in the o Rent 3 
=o Ci he who first reached. a tract and staked. it, was tegarded. as the- 20)” 
Sy ie. prior settler, and as eager as men were to- secure homes, this kindof 
ce S settlement was s generally. meaneaieg by # the honest f people who rashed ~ y 


#4 
E ra . ; 
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- into the Territory, for as a matter of: fact, to stake a claim, or. dig a | 
hole, or put up a wagon sheet or ‘tent, was about all that the great 
- Inajority of the settlers could. accomplish | in the afternoon of the 22d > 


of April, 1889, circumstanced as they were, and very many settlements 
have been held valid in Oklahoma, that were no better indicated, 


fixed and determined than was the settlement: of Hurt. This settle- : 


ment has been diligently foliowed up, until it has Ppened into a Boot a 
: home, good faith being manifest at all times. ) : 


Had it not been for Giffin’s interference, he would Have had his filing | 


on the land, and every act would have related back to the moment he _ 


went upon the land and staked it, intending to make it his home. | 
_ Taking all the evidence in the case into consideration, I am led to - 
seriously doubt Giffin’s statement about the shingle. What he said to 
Cunningham was incompetent, but it went in to aid in filling the vol- 


ume, and when Cunningham came on the stand, he did not corroborate 


the “shingle” story, but says that he saw a stake with a card. on it, 


and writing on the card, which was evidently the stake set up by Hurt; | o 2 
 orone of the other inven: men who staked the claim that afternoon ; oe 
besides, if Giffin passed Fosset’s claim, and rode two or three miles’ 


east of town, it would be long after one o’clock before he could reach 
the claim in dispute. But even if he had stuck the shingle as he says, - 
it was.a no better act of settlement than was the stake and card. of | 


Hurt, and leaving it, and going on to section 22 and making equally as _ 


- good a settlement. there, was an abandonment of the settlement.on 
section 14, which fact is ‘supported ‘by the preparation of papers for ; 
the NW. tof section 22, and his conduct at the land: office. 


I am forced, from the evidence in the case, to find that Hurt was snob. 3 


only the prior settler, but taking all the facts, and the surrounding 


circumstances, together with his. subsequent conduct up. to the initia. : 7 , 
tion of the contest, I find also that Hurt had a valid settlement.on the ~ 


land on April 22, 1889, and that he was, in color of law, in possession 
of the claim when Giffin’s entry was made, | | 
This disposes: of the case. There are twenty assignments of error; 


each of which has been fully considered, but I deem it unnecessary to 
discuss them in detail. The motion fos rehearing was properly over- ' | 
Tuled, as it was clearly shown that the affidavits in support of it, were 
‘secured by false statements and trickery. Hurt did right in filing 
affidavit of contest instead of taking an appeal, which could avail him 


nothing. The affidavit was filed the same day that Hart was notified 


of the rejection of his application, and was therefore in time. The affi- a 
davit against Giffin’s entry was corroborated by two witnesses. The . | 


imperfect application, while pending, unacted upon, preserved Hurt’s. 

rights. See Banks v. Smith (2 L. D. » 44); also State of California v. 

Sevoy (9 L. D., 139). “ier ; 

Giffin made enter y for the. isn, knowing of Hurt’s settlement, ana the 
| equities of the case are at with Hurt, and the ay fairly construed, 
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- gives him the iand a as prior settler. Your decision j is ‘ther efore affirmed, 7 
pe the entry of: Giffin will ‘be canceled, 0 Hurt will be. allowed to make - 
: Sentry. for the land. eae: 3 a 7 : 

so LDIERS* ADDITIONAL | ENTRY—CONTIRMATION, 


Quincy A. SHAW. 





= ee coldiay’ s odaitioual Homestead entry based | on an 1 invalid cortificate of right i is con- oe 





terms of said section. 


_‘irmed under the body of section 7, act woe March 3, 1891, if other wise within the pe — 


ae The act of March 8, 1893, pontine ie, Hache of surat asé upon feneienee: holding . : 
.. under invalid cer tificates of the additional homestead right, does not restrict the =: 


a ~ confirmatory oper ation of section 7 » act of March 3, 1891, : but oy rides for a class “ 
as x : of cases not confirmed by that. act. 


. First Assistant Seore eta Y Sims to the Commissioner yt the Gener a Land 
ee Oe © ao «Office, August: 11, 1893. a = 


0h Ae 25th Ore of May, 1882 , Ji ames ‘MeReynolds Spaliedt at the Jand | 
office at Far 20, Dakota, to. fake homestead entry for. the SE. 4 of the 
SW. £ of Sec. 8, and the NE. § of the NE. 4 of See. 32, T.-146. N, R. 58 
W., as addition al to. his original homestead, which he enter ed at. ¢ Spring: | 
field, Missouri, September 13, 1867. . 
. He presented a cer tificate, ‘issued ee your. office « on “the 24th. of J uly; : 


| 1880, in which it was certified that be was. entitled to make. anewad-  ° 
ditional homestead. entry of not exceeding. eighty acres, é as prescribed ie 


in section. 23086, Revised Statutes. of the United States. 
ol. he local omoars thereupon: ‘allowed his application and iiened to him 
lt final certificate and receipt: number 1003, in which it was stated. that 
“on pr esentation of this cer tificate to the ‘Commissioner of the General 


= Land Office, the said James McReynolds shall be entitled to a ‘Patent : 


to for the tract of land above described.” , ie 
On the 20th of April, 1891, you held this entry” 40: eaneellation for 


7 illegality, because. “ McReynolds had exhausted d all. his s rights: under ” , 


ose “the homestead law before this entry was made. cia 


On the 8th of J une, 1891, the local officers ceanisnnibted tio your. pie | 


oo ae ow motion made by the attorneys: for Quincy A. Shaw, who. was ‘shown . 
to be the present owner of the tract, for a review of ‘your. decision of | 


a which motion was denied by you onthe 18th of J uly. | 


= britigs the case to this Department. 





_ 


oe aa April: 20, and the patenting of the entry under. the act of Mareh 3, 1891, | » oe 
_An appeal. from your decisions of April, 20, and of Saly 1 18, 1801, i Pee 


-- In your decisions: you state that the ae cade s by’ ‘McReynolds at be 
ae Springfield, Missouri, on the 13th of September, 1867, for eighty. acres. | — 
ORS) Was: ‘patented on the. 20th of August, 1873. You sino: state that he .. 
a “made an entry on the. 10th of July, 1875, at Dulath, Minnesota, fore iu 


ae » i eighty, acres, which was patented on the 23d of November, 1875, andone oa 





for a like ey of land at. Detroit, Michigan, on oe 10th of J ne : e : : 
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1878, which was paiseled for soatict vith a prior entry, on the 24th of | a re 
oJ uly, 1880, the day on which you issued. to hima certificate, stating that | ae 
he was “ entitled to ake a new owen! homestead ‘entry of not are Ree 


ceeding eighty acres.” 


‘Tam clearly of the opinion that the local officers were justified: in : | 
recognizing and in giving full force and effect. to your certificate of duly 


24,1880; It was issued under the broad seal of the “United States — ie 


= General Land Office,” and bore the. signature of the Commissioner of 


that office. Eleven years after. the issuance of that certificate, and . 


nearly ten years after a final entry had. been made ther etnder, you _ 
state that in issuing: it a record in oom ollice was “ apparently over- : 


. looked. u 


Section 7 of thé act of March 3, 1891 (26 Stat., 1095), made provisions ~ 


for the protection of bona fide pupcleens or ineumbrancers of lands 
covered by such final entries, in cases where the purchase or incum- 
- brance was made after final certificate and prior to March 1, 1888, 


<<gnless upon an investigation by a government agent fraud on the 


part of the purchaser has been found.” 
The land in question passed through several hands after final perth: 


cate and prior to the first of March, 1888, before it became the prop-. 


erty of Shaw, at one time being iucummbered with a mortgage for sixty - 


thousand dollars. According to the abstract which forms part of the 
record of the case, Shaw derived title to the lands through a sherifi’s. 


deed, the consideration named therein being eighty-seven thousand | 


seven hundred dollars. Neither Shaw nor any of. the owners of the 


land after it passed out of the possession of. McReynolds, is charged . 


with fraud. These facts show prima facie that the case has all the 


elements required to bring it within the provisions of section 7, of the - 


‘act of March 3, 1891. That section made no provisions for punishing : 


“bona fide purchasers or ineumbrancers” for frauds perpetrated by. a 


the entryman, nor for mistakes made in the Land Office. In factin — 


the case of Joseph 8S. ‘Taylor (12 L. D. , 444), it was distinctly held that 


fraud on the part of the entryman would not defeat the confirmatory 


cases presenting Similar questions, 


It follows, therefore, that the entry in question comes clearly within 


_’ provisions of said section, where no fraud‘on the part of the purchaser ~ 
was found. The same rule has been, followed by the Departinent 1 in ban ; 


_. 


-. the’ provisions of section. seven of the act of. 1891, and is confirmed a - 


thereby. 


On the 3d of March, », 1893, Congress made provisions for entries Simi- — 


- haps, come within the provisions of the statate of 1891. In an act 
— “making appr opriations for sundry civil eXPESES of the Governm ent, 


for the fiscal year ending June thirtieth, eighteen hundred and ninety- — 


. four, and for other purposes” (27 Stat., 593), it was provided: 


 _ lar in character.to the one 1n the case at bar, but which might not, per: | 


That where soldier’s additional homestead ‘entries have’ been made or initiated = 


4 upon certificate of the Commissioner ‘of the General. Land Office of the right to make aes 
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z ueh ae and cere is no Sad vere ‘inticant, sae auch, coriiicated is oand’e erroneous 
oe or invalid for any cause, the purchaser thereunder, ou making proof of such pur-_ 7 

= chase, may perfect his title by payment. of the’ government price. for the land; but. | 
ae no person shall be permitted to acquire more ‘than one hundred and sixty acres of 5 
ae ae land thr ough the location of any sich certificate. ee yt ae, 

While that provision could be applied to entries like the one ander fae 
or oe, consideration, I am. of the opinion that it was uot intended, by its — 
“.. passage,.to restrict in any manner the force and effect, of séction seven — 
a of the act of March: 3, 1891, but rather. to. provide for. a ‘class of cases 

not confirmed by that act. It therefore ‘allows the purchaser of Jand, 
re entered upon erroneous or invalid. certificates, to perfect title to’ the, ae 

he ” same, by proving the ‘purchase, and paying the government price there- | 

—- for, without requiring th ati ue ‘pordhase § sh ould have been made ous 
bees March 1, 1888.0 6. = - | 
ee, “he decisions appealed frotn. are , reversed, ana upon eres required 
oe by circular of instructions. of | May: 8, 1891, (12 L. D., 450), being fur- 
—— nished. to. your office. within ninety days after. service of notice of this. 
.»- decision upon said transferee, Baten’ will issue e for the land, as provided | 
Boal, jin said act of Mareh 3; 1891. a ee - 








of ee Pe 


=e: ee ADDITIONAL HOMESTEAD- ‘CONFIRMATION. 
CARROLL SALSBERRY. : 


es: A eataioes additional Hometpead ee allowed: on. a certificate: ‘of tight esa ‘on | 
ge account of service in the Missouri: Home ‘Guards, is confirmed by the proviso to - 
eae section 1, act of March 3, 1891, if otherwise within the terms: of. said section. ots 


7 : i. Hirst Assistant Secretar, y ‘Sims to the Commissioner of the General Land 
tee ae : Office, August i, (1893. | we 





os On Pebroary 20, 1812, Carroll Salsberry aie homestead entry f for a 
Es ‘the S. We 4 = the S. E.. 1. of: See, 6 and ‘the X. W.4 of the N. Ww, rf of 





Be ab Boonville, Mo., upon ‘hich he received a@ eae in 1884, ee ae 

-.* On June 2, 1879, he made a soldiers’ additional homestead entry for — Pete 
the 8. dof the N. W. £ of Sec, 20, 1.15 N.R.41E., Walla Walla, an 
Washington. His right to make this entry was based on service in the iF 

- ae Missouri Hoine Guards and from a report made. by the Assistant Ad- 

_ jutant General, it is seen that according to the report of the Hawkins ~~. 

>. Taylor commission, Salsberry was enrolled August 15,1861, at.Cam- 

a Y den Co., i in Co. HA” Osage Co. Mo., Home Guards and. discharged De- 

Sas cember 20, 1861. °. 0 88 oe 

> 20D August 15, 18; ‘8, he ‘applied io you or’ a : erdiication of ie right 

 tomake an additional entry, and with all thé facts before you and after 

\. considering the application, on November 11, 1878, in. accordance with 2 

official circular of May 17, 1877 (40. L.0,, 31), you. certified that he . - : 

oa” was. “entitled to. an “additional homestead cous of not exceeding 7 











organization you held are not entitled, to additional entries, citing — 
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2 ene acres as. provided i in Section 2306. Revised Statutes of the United poe - 
States.” - 2h 
On March 9, 1891, you held the entry for cancellation. as illegal being. = 
based upon service in the Missouri Home Guards the members of which . ~— 


.. Smith Hatfield . et al. (6:L. D.,. eal and . aeey, Carpenter ce L. D., 


236). 

:e I am of the opinion that the case 18 within: the purview of the seventh 
section of the act-of March 3, 1891 an eval: ee ‘The proviso t to said _ 
section provides that: | i. ae a BS GP 

_ After the lapse of two years from the ne of the issuance of the: receiver's receipt a S 
upon. the final entry of any tract of land under the homestead, timber-culture des- 

— ert land, or pre-emption laws or under this act, and when there shall be no pending 
contest or protest against the validity of such entry, the ontryman shall be entitled 

to a patent conveying the land by him entered, and the same shall be issned to him; 

bub this proviso shall not be construed to redmite the delay of two years: from the 
date of said entry before the issuing of a patent'therefor. 

The entry in question was made on June 2, 1879, at that time the 
rules of your office endorsed by the Department menmitted such entries | 
to be made; in fact on November 11, 1878, about six months before the | 
entry was nde: you solemnly eartined thu he had a right to make the 
entry; if was made and has been allowed to stand all these years and 
until March 9, 1891, when you held it for cancellation. © 

More than Cae eae have elapsed since the issuance of. the receiv- 
er’s receipt on the entry in question and there was not, on March 3, 
1891, when the act was approved any pending contest or protest 
against the validity of said entry, said entry is. therefore confirmed 
under the proviso to said section, and for this reason yourjudgment is | 
reversed. You will issue a patent for the land included in‘said entry. | 


“CANCELLATION-SETT LEM ENT—FINAL PROOF PROCEEDIN Gs. 
LoucH yD, OGDEN ET AL.. | 


A fidotieal of cancellation takes effect as of the date. Egntloredy and the land released _ 
thereby from. appropriation, becomes subject to entry as of such date, without 

_ regard to the time when such judg ment is noted of record i in the local office. 

N Oo rights are secured as against the. government by settlement on land withdrawn eer 

from eutry, but, as between, two claimants for such land, , priority ¢ of settlement - 
may be considered.’ - 

A transferee tales no greater interest in the land than « ds oneal by the orig inal 
entryman. 4 

Final pre-emption certificate should not issue datine the publication of notice, by 
an adverse claimant, of intention to submit proof under the pre- emption law. - 


First Assistant Secretary Sims to the Commissioner raf the General Land 7 
(Office, August 11, 1898. 


The land involved. in’ this controversy is the S. 4 of the NW. $ and 
| the N.4 of the SW. £ of Sec. 15, T. 25 N,, R. 2 ae) Seattle land aietely 
- Washington. 


~~ 
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cree : mitted. 


that he never received notice of Ogden’s intention to make final proof. ae 
ey ‘Hearing: was appointed, and was. attended by ‘Lough and his. wit- awa. 
nesses, and by Frank P. Ray, tr ansfer ee of Ogden, with his witnesses. 











ee. “Dough eave | notice ¢ on ae Sth ¢ of Jo une, , 1890, of’ his intention 6: caus gh ae 
ee mit final proof on the 25th of September, of, that t year, and publication Lake 
oo Was duly made, specially citing Ogden. Gey ime 
: 2 Upon learning that Ogden had already. submitted: finer pr oof, Lough, 7 
applied for a: hearing, to determine the respective rights of the parties, a ae 
alleging that his settlement was prior to that of Ogden, that hisresi-. 
~.- dence had been. continuous, that his improvements were valuable, and 


a3 he: local officers, om the 15th of July, 1891, rendered. a decision : in eae ae 
ca favor of. Ogden, which was. reversed. by you on the 21st of. May, 1892, | 
aby An appeal from your judgment brings the case to the Department. eee 
~The land in question had been settled upon by Miss Lucretia H. His: eae 
cae cock, on the 4th of February, 1884. She filed her pre-emption declara. 
tory statement therefor on the 6th of that month, aud made final proof, 
mite eid. received final cer tificate, on the 6th of April, 1885. Her entr ¥ was Les 
aye m attacked by the government, on the 12th of J uly, 1886, for non compli- Te 
i ance with law in the matter of residence, etc., and. was, canceled by ee 
your decision of December 5, 1889. The fact. of such cancellation. was 
ie entered upon the records. in ae local office on the 13th. of December, ee 
1889, and at a later hour in that day, the pre-emption eoclaretory: state- agg BES 
~-< ment of Lough: for the land was accepted and placed on file. eS ee 
While the government’s. pr oceedings against the. entry of Miss His- an 
oe cock were. pending, Ogden offered his pre-emption declaratory states =, 
ae “ment for the land, which was refused. He appealed fr om the action of 
~~ the local. officers, and you affirmed their decision, Your Judgment ee 


aoe b ecame final, on account of 10 appeal being taken therefrom. © 








ein * Ty Ogden’s final pr oof, which. was, introduced i in evidence at the hen :* i es 
a : ‘ing, by Lough, he swore that. he first made settlement on the land’ on eee 
oe a _ the 24th of November, 1889, and first established his actual’ residence 
~~... thereon on the 13th. of December, 1889.. He farther made oath: that ay ae 
his first act of settlement was to build a cabin; that there wasalready 
ae a shake. cabin on the. claim, some ditching . and: some road. work, ha ere 
---. that he did not purchase these e improvements He evlaces t the value of eee 
ee ti his ‘improvements. at $350. ote eg as ee s 





aes On ae 13th of December, 1889, Sane H. Lough: filed ie pre- emp- ee ee 
os tion declaratory statement for the land, alleging settlement on n the : 220° eh 
nee oF, November, of that year. - g. ee 
ae On the 16th of December, 1889, James: F. Ogien. filed his pre. emp- eas 
tion declarator y statement for ‘the: same and, alleging settlement: On 
~~. the 24th of November, 1889, ‘He submitted final proof, and received 
-.* final certificate, on the 13th of September, 1890. No special notice of 
oe Ogden’s intention to submit final proof was given to Lough, andhewas 
“> "not aware ° that such Bee was to De made until after it had been sub- Sy 
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- He - was not present at the hearing, but there y was offered ; in evidence ; Par 
-.a@- paper executed. by Miss Hiscock and himself, bearing date the 7th of . 


December, 1889, in which Miss Hiscock granted to him permission to- 
occupy her pre- sion claim and the improvements thereon, and gave. 
him power of attorney to protect the claim until her ute should be: 
finally canceled, and waived all her rights to make homestead entry 
for the land.. In consideration of this agreement on her part, Ogden 
agreed to give her his note for $259.35, payable in six months. 
_ It was admitted, as part of the evidence in the case, that on the 19th 
of December, 1890, James F. Ogden transferred his interest in the land: 
in contest i Frank P, Ray, by a warrantee deed. (except as against a 
mortgage for $500), expressing a consideration of $4500. _ . 
It will be observed that the agreement between Miss Hiscock and > 
Ogden was made two days after her entry had been canceled by you, 
and that. his conveyance to Ray was va the contest a Jed his claim a 
to the land was pending. | 


On the part of Lough the aoa sowed that. he went on the land oat te 
on the 22d of November, 1889; that he had the lines of the tractrun bya = 


surveyor that day, and ‘with the aid of H. Ff, Richards, he cleared off 
thirty feet square, chopped down some tr ees, ‘cut some logs and notched 


- them,.and put down the foundation for a house. He then went away’ - 


for supplies, returning on the 30th of November. He slept on his claim. 


that night, and the next day resumed the work of building his house, Sa : 
upon which he was engaged until the 10th of that month, when he. 


went to Seattle to file his declaratory statement for the land. 


— Without going into any details as.to the residence and impr ovements ce 2 


of the parties upon the land, after their first acts of settlement, I find 


that, both Lough and-Ogden complied with the requirements of the pre-. . — 


| emption laws in those respects, up to the time that each submitted final 
proof. That of Ogden was submitted on the 13th of September, 1890, |. 
as already stated, and that of Lough on the 25th of the same month; 
_ which was suspended pending the final dispositiou: of this contest. 
~ After Ogden received his final certificate he gave to “ The American 
Mortgage Company of Scotland, limited,” a mortgage for $525 upon the 
land, as security for a loan-to him of that amount, and said company 
appeals to the Departinent from your judgment in the case. -'The com- 
pany insists that it-should be held that Ogden’s settlement should date 
from August, 1889, when he presented his first pre-emption declaratory. . 
statement for the land, which would give him a prior and better right 
thereto than could be claimed for Lough, who made no settlement thereon 
until November 22,1889, 
‘This position certainly cannot be maintained, in view of the fact that 


Ogden allowed your decision to become final, which held that his applica- 7 | 


tion of Augu st, 1889, to file for the. land, was pr operly rejected, ‘and in 
view of the farther fab that in the final: avon: submitted by. him on the 
# 18th of Besa 1890, he made oath mae his frst SeUueIeDy oe the 
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_»  anade upon the land, by either Lough or Ogden, prior to the cancella, | 


ey land was ere on. ve 24th of November, 1889, ‘and that he ‘first estab- 
< * lished his residence. ther eon, on the 13th of December, of that year. : 


The counsel for Ray insist that it. sh ould be held that any settlement. 


voce, tion of the entry of Miss Hiscock, was illegal; that they were in fact, 





_ mere trespassers, and could gain no rights by their acts of. trespass. 
-. It is then claimed that the entry of Hiscock was not canceled on the 
-- records of the local office until the 13th of December, 1890, and thatthe » 
proof shows that upon that day Ogden was at work upon the land in . 
ea. question, while Lough was in the city of Be filing | as ae -emption — 
eee declaratory: statement therefor. _ vs 


‘The trouble with this position is, that the Depar tment ie r -epeatedly 


-held that a judgment of cancellation takes. effect as of the date ren- 
dered, and the land released. thereby: from appr opriation, becomes. sub- 


ject to entry as of such date; without regard to: the time when such 


a judgment is noted of record in. the local « office. Perrott v. Connick a8 


oe ie D. , 598). ‘In that case. it was said: 





ee . duty, and formed. no part of the eareeaes and neither established. nor limited any 
ey > rights. | | | OO - WA | 





“The minuting of the fact that auch judg ment had pean dered. upon. ‘ie oad 
book j in the local office, was the mere ministerial act of the officer charged with the 


Tn the ¢ case 5 at San thé: aay of Miss Hcock was eenceled: by} your, 


; i stabe of ‘December 5,.1889, and the proof shows that on that aay 


Bead Lough was at work building his: house upon the Jand i in: question. | The 
. position taken by the counsel for Ray, therefore, does not help their, 
Se | client; as the judgment « of. cancellation took: effect on. the 5th, instead 

x of the 13th, of December, 1889, It was held in Pool 2. Moloughney (11 - 





‘The case last cited also held that no rights are.secured-as against the 


or government by: settlement. on land withdrawn from entry, but, as be- 
| tween two claimants for such land, pr ior ‘ity of. settlement may be con-— 


oe, sidered. ‘The same doctrine was repeated in Hall 0. Levy, on page 284, 


a . tion, was two days prior to that of Ogden, according to all the evidence . 


ue : in the cas e. ‘His rights | in the land are, Chere: supe to. those of s 


ee Gransienee takes 1 no ee interest i in the ane ree is Sosdeted 


; | . - — the original entryman. A. A. J oline. (5. L. dD. , 589); ‘Charles W.. 
..-. MeKallor (9 L. D., 580); James Ross (11 L. D., 623). In the recent case © 


ee of Johnson, et al, 0. “MeKeurley Ust L. D., , 102), this Beas was. dis: ~ : 


. cussed, and on page - 156 it was said: 


=f) “After final certificate, McKeurley had a right to sell the. Jana’ but of course the | 
: “pur chaser took no greater interest therein fan the entryman possessed. The act. of* 





LD, 197), that a settlement claim on land covered by the entry of a ge 
oe another, attaches instantly on the cancellation of such entry. | oo 


of the same volume. The settlement of Lough upon the land in ques. — : 


ee ; “March 3, 1891, (26 Stat., 1095) afforded protection to all purchasers or incumbrancers -_ — 





aoa after. final certificate, in all cases where the purchase. or. incumbrance was made prior ct 
to the 1st of March, 1888. ‘That. act, however, affords: no ) Telit to Denna? and under - 


é ty 
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the rulings of the Depar tment, he aust aetna ine entry of MeKeusley until patent : 


| 18 secured. ae RP 
ie Ray, and the Veer Micteatie Cousany, iimiveds: in the « case at .- 
bar, occupy no better position than did Denny, in the case quoted from. 


The deed of the one, and ‘the mortgage of the other, were taken after - 
_ final certificate, and also after the 1st of March, 1888. Both were also 
taken after.a hearing had been directed in this contest. 

The local officers were in fault in issuing final certificate. to Oden, 
while the notice of Lough of his intention to submit final proof was 


| being published. Still the transferee and the mortgagee were in fault, | | 


in not exercising more caution and care before parting with their money, — 
and.they must seek relief in their remedy at law, as the Department | 
cannot afford it to them in this action. The decision appealed from i is | 
affirmed. a eae 


‘OKLAHOMA LANDS—SETTLEMENT RIGHTS, 
HAWKINS v. COVEY. 


. The selaneey siuqnanAcstion iayponea upon persons Sntetive the iereitone of. Okla- 
homa prior to the time fixed therefor extends to one who thus enters said terri- 


| tory for the purpose of securing information that would give him an advantage © als 
over other applicants, though he subsequently returns to the “line” and there» * 
' awaits the signal for enarcey and ultimately does not settle on 1 the tract H Aret, - dae hs, 


_ selected. 


: First Assistant Secretary ‘Sime to the Camiaeaioner af ve General Guna 
, 3 | Office, August 11, 1898. es 


This secant pr esents the appeal of Robert Covey from your decision _ 


dated’ March 23, 1892, in the case of Elijah C. Hawkins v.'said Covey, | 
. involving the NW. 4, Sec. 30, T. 18 N. R. 1 W,, Guthrie, Oklahoma. 


You affirm the judgment of the local ‘officers sustaining Hawkins’ 
contest initiated October 1, 1889, against said Covey’s homestead entry 
-Inade April 24, 1889, for the said tract. The contest is based upon the . 
allegation that “Covey is not qualified to lawfully claim and hold . 
said tract for that said Covey actually entered upon and occupied the 
lands referred to in the President’s proclamation of March 23, 1889, 
prior to 12 o’clock noon, April 22, 1889, in violation thereof a in viola: 
tion of law.” | : 


The facts are sufficiently stated ; in your decision. Covey’s purpose: : oe 


in going into the Territory on the day before it was opened to settle- 

ment was undoubtedly to obtain information that would give him an. 
advantage over others who likewise contemplated entry. Notwith- 
standing, therefore, the fact that he returned to “the line” and remained 


+ there until the signal opening the lands to settlement, and the further 


fact unaib he did not Lou upon the tract which he first selected, he mee, . | 






: = as you. uae: well: held, ‘a@igqualified. from jnaking’ entry. of. the land'i in . - | = 
. question in that he came within the inhibition contained j in, 1 Bee. . 18 of se 
the act of March 2, 1889, (25 Stat., , 1005), that oo ao 


o. until. said lands are ‘opened for Stillen by proclam aon of the Pr euideit, no per- ss. 





| ae son’ shall be permitted to enter upon: and occupy” the same, and no person. violating ae 
o this provisi on shall ever r be permitted to, enter Zaee of said Hands or r aoquire any ri igh (ee 
oe, thereto, | , 7 - | aS oe 


“HOMESTEAD CONTEST. -RESIDENCE-SETTLEMENT. 


Barr v, . McHuen. 


| on déciovation of eden a a cated oie. for the | purpose a otitis i Weve pre = a 
oS elndes a: subsequent claim of residence, at the same time, at another PDs ater fee 
- .-. erder to secure title to a tract under the homestead law. | BO OF en 
ees Acts of settlement induced, by knowledge of an. impending contest can. 1 not be: te aes” 


- copted as in bona Jide compliance with the requirements of the homestead laws: 


a - First Assistant Secretary Sims to the Commissioner eee the Gener al Land , 


Office, Aug gust 16, 1893,, 


Seo On ine Ist ae of: P-Ontober, 1889, Barney McHugh made homestead a a 
ae, entry: in the land office of Spokane Falls, ‘Washington, Epo the sw. £ or 


me of Sec, 24, 1. 27 N., B. 32 E,W. M. 


a>, Phe plaintitt, Adelbert. ‘Hart, joie ‘dontest againet: the ae of. oe 
~ defendant on the 4th of April, ‘1891, alleging abandonment, and upon 
this issue the case was tried, and judg ment in favor of ‘the ‘Plaintiff ae 


a a ; was render ed. by the local officers on. the 4th ot J uly, 1891. 


ee From this decision. an appeal was. taken to the Comihissionar of the oe ; d 
ae General Land Office, who, on the 11th. of May, 1892, rendered a deci- oe. 
sion reversing the judgment of the local officers, a and the. case is now 


oe before this. Department. on. appeal... 


It appears from the record that. tliete had. been ¢ a | prior Peon initi- are ae 


a ated. against the defendant's homestead. entry by one Aug ust, Von Beh- | . 


ee ren, on the 10th of April, 1890, and that. up to that date, more than six ae 
Tot. ‘months having elapsed since. ‘the entry of. McHugh, he had madeno . - 
settlement or improvements. upon the tract involved. Soon after de- 
-. -fendant received notice of this contest he went. upon the land and built — fee Ee 
a house, and had. about ten acres plowed, and. finally compromised With. 2 


: Von Behren, paying him twenty- five dollars. to withdraw his contest. .°  * 
a. During the year 1890, defendant visited said land three. or four times, ORS 
ae spending i in all some fittest: or twenty days there. From about the 2d 0 
Sof December he was again absent until the 8th day of April; 1891, just Sia @ 
one day before he received notice of the contest now under considera-_ - ieee 
— tion, when he went again upon the land. and beg: an a settlement, carry 

ee Ang posts and wire to 0 construct : a fence. ee ne See S 
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oy Your judgment holding: Covey" 8 enbyy. for cancellation i is agcordin tingly . 
-hershy affirmed. Smith: %. }, Fownsend: — Uv. 8, 400): see 
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cre is & emetic worthy of. note that contest: was’ ewes ; initiated. aS 


against defendant’s homestead entry, and that he twice began improve- 


ments upon his land, each time just after the filing: of’ contest. ; pas 
: _The record discloses the further fact that on the 10th of February, a 
1891, McHugh reg istered as a voter-at- Spokane; at which ‘tine he de- 


selared his residence to be at 406 E. Riverside Avenue, in. that city, ae 
some distance away from the homestead tract. : : o 

‘There is no provision in the homestead laws whereby a a man may 
solemnly. declare his residence. at one place for the purpose of’ voting, | 
and at another place for the purpose of acquiring title to land. McHugh 
is. bound by his. solemn declaration, fixing his residence at Spokane, ; 
and. i is estopped from. setting up a residence elsewhere. at that time. 

‘Itis true, however, that notwithstanding the fact that ‘Spokane was | 


the legal residence of McHugh on the 10th of February, 1891, evenup =’. 
_. to the 8th of April thereafter, still if, on the last mentioned day, he: ° |. 
., @stablished his residence on the land in dispute, without any knowledge * A Pee 
—- Or intimation of the contest whieh had been filed on the 4th of April, Pa te ee 
; “he was in time to eure his laches, but, in view of all the facts disclosed ~~ 
: by the record, I can not resist the conclusion that it was the contest ~*~ 


which caused his appearance upon the land on the Sth’ of. April, 1891, 


. and not a ‘bona. fe de intention of establishing. a permanent, residence a 


th ereon. | 


(Ido not fhinie that: the defendant has ‘complied with the » reqaites . oe. = 
a ‘ments of the homestead laws. 2, es 


ate 


Said decision i is therefore reversed. 


- PRACTICE-AFYIDAVIT OF CONTEST. 


(Keve, V ‘Lapine. 


An affidavit of paneer sho ald set forth a definite change s whieh, i ‘proven, will war- rs 


- rant cancellation of the entry i in question. , 


| First Assistant Secretar, y Sims. to the Contac of the General Land : 
es Bee _ Office, August 16, 1898. : 


pe hae eeusiensa! the appeal of Fr ederick Reve fein your decision | 
of April 18, 1892, dismissing his: contest against. the timber culture, - 


entry of Buses Labine for the H. 4 NW. + and. lots 1 and 2 of See, ae 
30, T. 157 N., R. 47 W., Crookston, Minnesota. ae 
On the dae of trial before the foeal officers , counsel for claimant dioved | 7 


to dismiss the contest for the following reagons. 


First; that. the affidavit of. contest filed i in this case does not state a Py cause of action 7 ee 


against the entry of claimant: 
Second, for the. reason that said affidavit does noi ailoge: that claimant i isin v detaati. * 


Third, for the reason that, said affidavit arene conciusions of. toad, and not. oe 


issuable facts. os : ae. 












“Fourth, for the 3 reason. hat. he: ‘claimant’. may hie fally coniplicd with: all the a 


a = Sreutivemonts of the timber culture law, 80. o far. as. any oon oome ae ‘therewith is. Pages - 


oe contained i in the said affidavit. 


~The local officers denied. the aa seithouk: assigning any a ae 


| Le their action. The charge i in the affidavit of contest. filed. is. as fol, es is 


lows: Eugene Labine failed to plant, and did not plant, or cause to, cs oe 


: oS planted, any trees. ou said. lands, according to law. Med Sea tot 
And. it was. made very soon after ‘the expiration of the third, year _ Pes 
8 from date of entry. —s : 7 aoe 
ae ‘The timber oulie ie requires that or tree: peer or : Amber pat meee a 
“tings! be planted during the third year from date of. entry. It follows age 


Se _ that an entryman may. fail to plant trees. during the third year from, aoe | a 


date of entry, yet by. reason of. planting tree: seeds or. timber cuttings a 


oe. the same time he may comply with the requirements of the — os 


a law. An entryman, Shesetbiss should not, tbe forced. to the. expense, of — ny 


cig ting t that ‘the > charge: is s true, it it would ‘hot Justify the cancellation of fo = = 


“The thation o disuice should vere ren i 


_. The evidence submitted at the trial related to the. “planting: of tree - Rae 
peed during the third year of the entry, and the case was epee! OP as 

oe upon. its merits, as. shown by the evidence submitted. a cas 
she local. officers found. that: the’ entryman had. domptied: with the. eye 
a lav, and recommended that the contest be dismissed, and. ‘you approved Toe 


eed Ta my oan your. - decision is s justified byt the evidence and the : S 
ame is affirmed. Sage ee ee ee ee ee ee 


: 
i: 


Be io : TIMBER CULTURE CONTEST—BREAKING. 


Joy: M% , BYERLY, poo ee gs 


S ce timber aulbate Perr may. 7 properly. claim credit for being during ‘the’ first ae e oe 


year of his entry, though’ done as an adverse, claimant without the » knowledge an oR 


or consent of the entryman.., 


oe a Assistant Seorstary Sims t to ‘the Commissioner ” of the General Land : . e 


Office, August 16, 1893. 


on the. 1oth of J ie 1889, Greene W. Bierly: vaade: ‘Gmber ‘oulawe : i. ee 


ce cy for the SW. 4 of Sec. 14,.T. 12.S., R. 17 W., Wa- Keeney landdis- 
ee iriety Kansas, and on the 12th of J uly, 1890, Gideon ©. Joy filed an 
affidavit of contest against the same, alleging ‘that. Bierly had failed to. 
plow or break five acres on. said claim, or cause the same tobedone, 
me “cae the first: Bag after making } his sentry, a and that / such failure ati es 


ar “ Priog to the entry of Bierly, J phn Ww. Grish had m nade. a i similar etry: ee 
ee : . rt the land, which he exelinqiiatied 0 on. the 10th y of J aly, 1889. oS ot - - ca 
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‘nie relinguiéhment was “that day filed in the focal office, the fies was * 
+ not noted on the tract book until December 9, 1889. His. entry remain. = 


o5 ing on the record, it was contested by William H. Schechler on the 7th - oe ‘ 


of October, 1889, tad a hearing appointed for December 9, 1889, 


The case was disrhissed on the day appointed for the. hearing, for He 


7 = reason that a relinquishment of the entry had been filed prior to the | ao 
ee initiation of said contest. From this action by the local officers Schech- i. S 
8" Jer appealed, and you. dismissed his- appeal onthe 15th of February,” ee 


~ 1» 1890. He appealed. from-your decision to the Department. | iota 

ee “Hearing in the case of Joy against Bierly was: appointed for the 8th: st 
of September, 1890. On that day the counsel for the claimant moved. 

to dismiss the’ case, on the ground that an appeal was then pening} ue aa 


Schechler against Grieb, in relation.to the same land. 


The same attorney appeared ‘for both Schechler and J oy, aid he’ ae | 


ther -eupon. dismissed the former’s appeal, aud the case of Joy against G57 ae 


Bierly went to trial. On the 22d of. October, 1890, the local officers’ 


.° . rendered their decision in the case, dismissing’ the contest of Joy. You . 


affirmed their decision on the 1st of March, 1892, and. | an appeal from 


‘your action brings. the case to the Department. os 


The evidence shows that the entrymai did no plowing o or. r breaking. ons 4 


- the land durin g the first year after his entry. He employed aman. to, 
break ten acres, but the work had not. been performed atthe time con- _ 


~ test’ was initiated, which was two days after the expiration of the first. 

year after entry. It was shown, however, that i in the month ‘of Febru- 
_ ary, 1890, William H. Schechler, who was at that time an adverse — 
claimant for the land, entered. thereon and plowed something® over. five ao 


acres of ground, without the knowledge or consent of Bierly. ee 
. In his appeal to the Department, the contestant. earnestly urges that : 
you erred in giving the entryman eredit for this breaking. “I find no - 


error in such action. The timber culture law does not require the . 


: . breaking to be done by the claimant in person, and he may therefore. © 


. adopt'as his. own, the breaking done by another and abandoned. Flem-: 
ington ». Eddy 3 L. D., 482). The object of the timber culture law is - 
~ to encourage. the growth of timber, and this is accomplished if, the. | 
‘proper work is performed, whether it be done -by the entryman, his. ee 


| «. agent, or some other person. Tf the work: specified for each year is per- - 
formed, and at the time for making final: proof, there is. growing ‘upon Pages 


> the land. the required number of thrifty trees, the government willissue ~ | : 


| a final. certificate, and in due time, patent for the. jand, without consid: : 


- ering the question whether the entryman is, or is not, indebted to. the < 


7 person who performed the labor necessary to produce the trees. 


In the case at bar, the testimony fails to show that the requir red num- é an 


- ber of acres were not broken during the first. year. On the contrary, 
it shows that over five acres of the ground were. ‘broken within that. ae ste 


time, and in'a condition to: be utilized. for timber- -2rowing purposes. : : - 
. Such being the case, it.matters not when, or by whom, such. br —e cae 


-was done. Davis v, ee he L, D, Teel and cases s therein 2 cated. 
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es, sundae these circumstances, L think ae ‘contest: was. properly yi: i ‘a 
missed, and the decision appealed : from. is. aecordingly affirmed. 7s 


_COLLUSIVE CONTEST-RELINQUISHMENT. 
Kren ts GRIFFIN Er AL. a 


: re pr oe right of t entry e can not tbe ncquired, through a fraudulent and collusive | 
contest. J... 
~The ‘putchaser of. a relinquishment does not s secure a vproferzed right t to enter the land. * 
covered. ilereby:. | : : fete Do ee | | ; 


ae Assistant Seoretary -y ‘Sin ms. dp ae , Cominissioner of the General Land - 
| Office, August 17, 1893. pe ES ay Fa 


: - : - On the 13th of ‘February; 1889, Millard E. ‘Grifin. made: timber cal. a — 
oo “tlre entry for the SW. 4 of. See. 3, Te 14 N,, ‘R 22: W. , North Elate oe as 


ae i‘ land district, Nebraska. a8 oe, 
On’ the 10th of May, 1890, an, affidavit ca pentose was, Aled: azaiist cane 


cos gadd entry by Eli Kitch, who alleged that Griffin made his entry for ~ 
speculation, and not for his own use and benefit, and that he ‘had. exe- con” he 
 euted a relinquishment of said entry, which was then held by Britton ae 
_.. and Moore, at Callaway, Custer county, Nebraska, and he then ae Pads 


: had, nor claimed any interest in said land. ac 
A heari ing was appointed. for July 8, 1890, notice thereof’ Sein g per- nee 





sonally served on Griffin, He made default on that. day, and the con: : . - - 
| , , testant subthitted his. evidence, and the hearing was closed. On the: es 
oe following day Charles E. Jones, by his attorney, appeared before ‘the 5» 


ae ee local officers, and pr esented proot, showing that he had purchased the 


.. improvements: and possessory rights of Griffin in said land, andbad 
- procured his relinquishment of his’ entry therefor, and asked that the. 23°, 
- ease be. opened, and. he be allowed. an opportunity to be. heard: ‘His ye 
wee ‘request. was granted, and the contestant was notified that the testi. — 


oF mony would: be con before a notary: public, at Gallaway, Custer . 


county, Nebraska, on the 20th of November, 1890. “Both parties aip- 
- peared at-that time and submitted their proofs, which: were duly for- - 
warded to the local erie s final hearing was. had on the 5th. of EDe 


| - cember, 1890.. 


After considering such: pr -oofs, the local officer S en a joao in: 


» favor of Kitch, which was affirmed. by you on the 12th of. March, 1892, 
ae as An appeal. by J ear from your decision, brings the; case to the Depart: en oe 
The faots established: by the evidences in 1 thi case, : are e that fe Sa 


| oe April, 1890, Griffin sold his improvements and possessory rights to : oF 
ee the. Jand in question, for eight hundred dollars, to. be paid i in goods from ee 
_.° the store‘of Britton and Moore, at Callaway, Nebraska: A considera-. - 


i Pe a of the goodie h had been delivered. prior: to 0 April 8 30, 1890, yon : . oe 


ene, a ‘ 
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ae which ie he precused a relinquishment of. his entry, which was ‘placed . 


o> in the hands of Yates and Moore, attorneys, to be delivered to Char les” 7 : 


- F ‘ ET ones, when the balance of the goods should be. delivered: to Griffin. = 
~ It was expressly agr: eed that the relinquishment should not be tiled mn-° : 


til Griffin had received all his goods. He got the last about the 15th - 
of May; 1890, and on the 16th of that month, Jones executed am appli- © 


cation, and. the usual affidavit to make timber’ culture entry for the . 


~ land. He sent the relinquishment, application and affidavit to his at-!~! 
~ torney, for filing in the land office at’ North Platte Nebr aska.. The local - 
officers declined to make the entry, on account of the contest of Kitch, © 


0 es and the attorney - declined to file: the ae without pee ale = . ‘ 
lowed to make the entry. et 


The record algo shows. that re the 15th of May, 1390, Gr iffin: fae: an e 


. affidavit, in which. he stated. that he had relinquished all his right and: 


title to the land in question, and agreed notto appear or defend any 


contest’ that might: ‘be brought against said land subsequent to the — : 


date of such relinquishment, : as he had sold and peas of all his right oS 
: on title to said land. - i - 


_..: The notary before who this affidavit was sworn to testified at the ao ‘ 
: ‘rial’ that Kitch gave Griffin twenty-five dollars for making. this affi- = 
SG 2 davit, and agreeing to make default-at- the hearin om The same witness ae 


a testified that™ after Griffin left the room. where the affidavit. and pay- See 


ment were made, Kitch said “That was the first time he éver saw'a.. 
aan sell. himself for $25, and. that he had no 0 idea he could. get him SO 2. 
“cheap.” i 
. It was also shew that at the time this aflidavit was : made, Kitch < 


ae had just returned from North Platte, where he had gone to place ce 


filing on the land, but that’ he found that, he could. not file on it, but. ou 


° - would have to contest it. He admits paying the. money to Griffin, and : 


the persons: who were present at the time, testify that. they were 


charged to say nothing about the tr ansaction, which would be likely to. 


give the Callaway parties notice thereof. The answer of the notary, to. : 


this request was, “I don’t blab about business done before me.” a 
Kitch testified that at the time he filed his contest affidavit, he was. 

aware that Griffin: had ‘sold his. claim to the.land, and. Se are. 

linquishment, as charged. by him; and that he was induced to believe 

that it would be cheaper for him to pay Griffin $25 for his affidavit and. - 
, agreement to make default atthe peariney than it would. to have’ him. 


_ ‘appear against him at the trial. 


... Instead of the original of the relinquishme ent of Gr iffin and of. the ee 
a plication: and affidavit of J jones, certified copies thereof were made part 


. of the record. - At the final hearing before the local officers, counsel » 
for Kitch moved to strike out all the testimony ‘on the part of J ones, =." 
for the. reason that he had failed to show that he had any interest, in + G5 


~ said tr act, and had offered no relinquishinent i ill evidence, but: had pre. oS ig 


- ‘sented uy W hat pumponet to be copies of certain aor ements, mar ked 


fe 
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- officers said: 


: _ Appear: in this contest, althou gh notified pe rsonally. 


allowed to enter the’ land, cand. that said T. c. No. 12, 664 should be canceled, 
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as. ‘exhibita: and attached to the record. Ti their decision the local ok 


oe “We: are of nee opinion that oa x ones. ‘has failed +6: nee an interests in ‘the conta: : oo | : oe F 
oS anal sustain the motion to strike his testimony out offered. after the default. We se 
-.also find that. Griffin was in ‘default at the first hearing, and has failed to i in any.v way Vee! 


- The. evidence shows that Griffin, has abandonéd: and elbienieiod tlie: lenin But oe : ; , | - 
J ones, has never presented his: relinguishment, or. attempted. to enter the land. ‘There- : ; ah eyes 
fore we are. of tbe: opinion. ‘that: contestant. has acted in good. faith, and. should be a i, me 


Ine your. decision;. you say: “uy concur’ with you. in “your vralitig’ in oe oe : 
o eekiding all the testimony: of. appellant, Jones, on. ‘the ground | men--0 9 2) 


tioned in your-said decision. ‘The same is affirmed, the entry of Griffin Z oe | 
is held oe oa and Aiea right awarded to the contest- re 


ant.” | a 
From all the facts and. circumstances of this case, a a not think ie 


-» contestant: is entitled to a preference right to enter the land in, contro- — : 


versy. The evidence certainly tends to. show that he entered into @ 
corrupt ‘combination. with Griffin ‘for the purpose of cheating. and. 
defrauding Jones out of the goods which he delivered to Griffin for his 
rights in the land, and his relinquishment: of his entry.: By the pay-. . 
~-ment of money,. he then. induced Griffin to. make default at the hearing. . 

~~ on his contest, anc. endeavored to keep ie knowledge of ‘such fontest 
from Jones. ‘ 

I think this renders his. contest fraudulent: gad colliasive: Th was 
“held i in Parris ®. ‘Hunt (9 L. D., 225), that no: rights could be acquired. 
a through such a contest, nor would: the rights of others . be. defeated 

rey In my: judgment, Kiteh i is: seeking to acquire title to land to. ° 
whieh. he has no right, and in Johnson v. Johnson (4 L. D., 158), it was — 
Said that under no circumstances: would the Department, permit itself. -- 
“ knowingly to: be made an. instrument’ to further the’ fraudulent designs ; 
of such an individual: | | 
In Hoyt v. Sullivan (2 2 Li, D, 283), it was 5 held: that’ if a contest 1S not | 
© properly brought, no caneallaner can result therefrom, and -conse- 
quently: no pr eference rights. are acquired thereby. | A fraudulent and 


- secured no rights: by. his contest in this case, 










granted t the > motion: This 1 was. error on their ee oe se eee 


collusive coutest cannot be- properly brought, and Kiteh therefore re ~—s 


-'L think the evidence in the case abundantly. chewed that Tones had ie 
‘an interest in the tract in-controversy. Atthe hearing beforethecom- 
missioner: appointed to take the testimony, he offered the relinquish... 
~ ment. of. Griffin, together with’ his own affidavit: and: application tO ge. 
“enter the land, in evidence, and certified copies thereof were trans. 
mitted by said commissioner as part of the record in the case. ‘Because. * 
_ the originals of. those papers were not. present: at the final hearing’. =. 
“> ‘before the local officers, the counsel for ‘Kitch moved to strike all the 
eS evidence submitted ‘by. Jones out of the case, ae the local offieers — 





Pa 
~ 
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‘The statement of the local officers that J ones chad “never presented a 
a. ae his relinquishment, or attempted to enter the land, ” may be true as to : ae 
aw formal presentation and application, but the statement the attor- — ee 
ney of Jones, who transacted. ‘the business for him, is. that. when he a 
. “first tendered the relinquishment of Griffin to the register and receiver 3 
“% at North Platte, he learned for the first time that. Kitch had placed a) 
'. gontest upon the land, against. the defendant Griffin.” The attorney a 
| adds that the local officers. refused to permit Jones to file upon said ae 
7 timber claim, and the relinquishment was therefore not filed. _ oo ae, 
Tt cannot be claimed that the relinquishment was in any manner the- | 
*. result of. the contest of Kitch, as it was executed. some time before. his es 
? contest was initiated, and no evidence was: introduced. by Kiteh to sus- < oe 
tain his allegation that “Griffin entered said land for speculation. only. oe 
“While Griffin appears to have been willing to make oath to anything 
-... for which he was paid, he did not include that statement in the twenty- oS 
five dollar affidavit which he. made for Kitch, | In that he only swore ae Pe 
that he had relinquished thé land, and had no fartlier claim or interest... 
in it, and would. not Appear to defend any ‘contest: which mele be oa 
brought against it. ° - .. wee 
é It can hardly, be claimed, therefore, that Kitch eatablished: a cause ‘of a ae 
action against Griffin, which would entitle him. to a cancellation of the, Se 
entry, and a preference right to enter the land, were no other questions © 
involved in the-case. In view of the facts of the case, I. cannot concur. 
inthe findings of the local officers, that “the contestant has acted. in: we 
good faith.” Betore he initiated his contest, he knew that Griffin had: | 
relinquished his. entry; before the day. appointed for the hearing, he! 
_ knew that Griffin had. received: eight bundred dollars for his rights | i : 
.. ‘the land, and for his relinquishment; he then paid | him twenty-five dol- es 
_ lars to make default at the hearing, and -to aid j in keeping the knowl 
a edge of the contest from Jones. als 
- I think these acts show very. bad faith on abe ‘part of Kitch, and that ee 
~ his-contest. was brought in collusion with the contestee, for “the: purpose 
of defeating justice. The decision appealed from is therefore reversed, ay 
in so tar as 1t awarded to Kitch a preference right to enter the land... 
. Neither i is J ones entitled to any preference right to enter the land iy <2 aa 
.-virtue of his purchase of the relinquishment of Griffin. Talbot. Orton 
~. (15 L. D.,,441). His rights in the tract grow out of his purchase of ‘the a. 
ct tee improvements and possessory rights. of Griffin, and are not evidenced by oo 
the Jatter’s relinquishmeut, as the purchase of a relinquishment confers 
- upon the purchaser no title to the land covered thereby. Gilmore: Ve 
_° Shriner (9 L. D., 269); Armstrong y. Miranda (14 L, D., 133). Had the 
| * -gelinquishment.been filed when it was taken to the local office for that 20°00. 
purpose by his attorney, ‘the entry of Griffin would then have been can-_ oe 
celed. This would have’ rendered the land subject to the first. legal =~ 
‘application. to. enter, and that, of Jones should have been received, not- — . er 
nee rae the contest of Kiteh, but ean ect thereto. Had the logal ee . 


_ Age” 
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a otficérs fefused 6 allow his entry, an n appeal would } have presen ved his 
a rights. . ee ee ae oe ee 


“While Kitch offered. no vevidence sit the néaring’ to establish his charge. 


a that Griffin entered. said’ land for speculation. only, . L think the facts» 
and: circumstances of the case, as herein recited, show conclusively that. 
gos It. was. not’ made and held by] him. in. good faith, and, thecsione, its can-" 
e #eeliption 1 Is hereby, directed. a | ee 


’ eo Se 


ew ‘CON TEST_RELINQUISHMENT-—CONTHSTANT, a oa 


_Lypic Ve Froaen. 


ae a relingnishment filed after the initiation or. a _ contest does not inure 7 the pabetib.. ie 
of the contestant where it, is found ‘that it was snot filed : as. the tesult of the con- . ~ Bee att 


best. te ee ee 


: r 


Bees Assistant Seortary. Sh ims io the’ - Commissioner of the Gene al Land. 


<i ee | Office, August ie 1893. : a 
“On ‘the 14th of: E Apel, 1890, Mitchell B. ‘Tropa re filed. an ‘athidavit: of. 


ee os con test against the timber culture. entry of. Brastus Ww. Lamb, made. 














on the 23d of March, 1886, for the NE. } of Sec. 34, T. 11 §., B. 93 Wi, 2 
S a Wa-Keeney. land. district, ‘Kansas. He ‘alleged? that Lamb. had. sold his - 
a “interest i in the land for. $50, and had executed a solingibment and 
2 delivered. the same to a third party. 


“On the 9th of May, 1890, M. B. Hollister, eho. had: acted as stones 


: ‘for Lamb in making: his. entry, and who was: acting: ag attorney for - 
i ey Frogge i in: contesting ser also filed an affidavit of. contest: against. said 
ee entry, the allegations pone the sane as in Frogge’s affidavit. 


On the 2th of I eel 1890, Je ames R. a Lyd filed affidavit of contest, 


poe Jaw specifying the particulars i in. | which he. “was: in ‘default, and. also” 
 - alleging that Frogge’s contest-was. illegal, for, the reason ‘that he was: 


o — ~ the. -purchaser of Lainb’s: relinquishment. , On the 19th of the. same 
month, he filed’ his. application to make timber culture: entry for. the. 








-.. Jand, and affidavits in support of a motion made by him that Frogge 
ot pine: Hollister be. required. to show cause why their respective: contests 
should. not: be dismissed. for illegality, collusion. and. fraud. ee ea 
ee His motion was granted, and notice was. accordingly: aued. citing 

; “. Frogge and Hollister to. appear. July aie 1890, and. submit testimony . 
- oes concerning the charge es made e by Pydien in his original and sup pletnental 
oo affidavits. 7 


On the. otst of May, 1 1890, Proges: ‘and: ‘Hollister- path “anpeinéd: ate 


bed ‘the local office. The former ‘filed Lamb's: relinquishment of. his. timber | 


es culture entry, and his own application to make a similar entry for the © 





= oe Jang. Lamb’s. entry | was thereupon. canceled, and ‘the ‘contests: of. 
yes . Frogge and Hollister dismissed with: their consent, “The contest of 


a ye Es 
ms rs rn ne ee ee 





ee 
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“Lydiew was: also dismissed: Taihous totes Oe him, and. the peo 
- of Frog ge, to make timber. culturé entry for the land. placed of record. 


- Lydie: was notified of ‘these proceeding 8, and. allowed thirty days a 7 : ; 


— within which to assert any rights he might claim under the contest filed — : 


“ae by him. He did not appeal from the action of the local officers, but on es 
Re the 20th of June, 1890, filed a motion that he be allowed to support and 
- “prove his allegations against the entry of. Lamb, comply with the pro- | 


visions of section two, of: the act of May 14, 1890, (21 Stat., 140), and 


ar secure the benefits thereof; that the filing of Tambs relingt ishment be - 


a adjudged to have been the result of his contest, and that he be allowed oe 


| to make timber culture entry for the tract. 


.. . Hig motion was granted, so far as the appointment ot a footings was” 2 : = 
| “concerned. It took place on the 15th of. October, 1890. At the trial oo 
_ Lydie offered no evidence i in support of his charges against. the entry of Fn 


- a ‘Lamb, but submitted the record evidence relating to the several con-- —-. 
~~ tests to the filing of Lamb's relinquishment, and to his own application ee 


to make entry for the land. This record evidence Was Corr oborated by a va 


.. the sworn statement of his attorney, and his case was rested upon such | 4 BRE 


ae testimony, and upon the presumption that the. cancellation: of Lamb’s wae 
Ms eauy was the result.of his contest against the defendants theréin named. oe 
' Frogge demurred to the evidence, on. several grounds, and moved. es 
that the case be dismissed. This motion was not decided by the. local. - 


cae Sees officers | ‘until the 26th of ‘November, 1890, when they ‘overruled qs ae 


.. demurrer and. motion, and _ allowed Frogge thirty days within which to 0)! 
apply for a ene Hearing, with apport to Pr oduce eviden ce in a 
3 his defense. \ < Bt Es 
‘Stich danthers hearing, took nliee: on the 29th of J anuary, 1891, at ee 


an Frogge testified that he- first came ‘into possession of Lambs _ 


relinquishment on or about the 20th of May, 1890. That he purchased Fee 


it from his brother Robert. paying. $500 therefor. That he had no , 


- knowledge that Hollister had initiated . a contest againt Lamb’s entry, -_ - 
. until he.went to file said relinquishment, and. that he had no knowledge ee 


of: having sworn. to. the matters: coutained in his contest affidavit, in - - 2 fe 
“ relation to- the relinquishment having been executed for B60, and being oe < 


jn the hands of a. third party. 


E. D. Wheeler testified that -he procured: Lamb's see» - | 


- which was executed in J anuary, 1890. There was a written contract. — 


in connection. with the transaction, which was not then in his posses- 7 


. sion, or wider his control. He sold the relinquishment to Robert R. ° .. 


. . Frogeg rG, but could not. tell who. he. deliver ed it to, or whether he sent it i ae 
to an attorney, or to the defendant. S ee ae 
_ - After the defendant rested, Lydic asked. the cieeney for ee to ee a 
_ produce the written. agreement testified to by Wheeler. This he re- > 
~' fused to do, or to be sworn as a witness in behalf of Lydic.. ‘Thecase  . . 


Was thereupon closed, and on. the 20th of. February, 1891, the. local offi- oa fe oe 


xp Cers s rendéred their. decision, | in which they | held thait the contest’ of 
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raped rar Oe ere 


Sue ‘This decision was s affirmed by you on the 18th of Maro 1892, 2, pa - . 


. and a farther appeal brings the case to the Department. ees 
The local officers erred in the course. pursued by them on the ost of are. 
alee May, 1890, “when they dismissed. the. vontest of Lydic against the entry 


of Lamb, without notice. It was proper. for them. to cancel Lamb’s f 
entry upon. the filing of his relinquishment, and to dismiss the contests — 


of Frogge and Hollister, upon their requests, but they should not then - " 


- have dismissed the contest of Lydic, nor allowed Frogge to make entry — 
- for the land, in view of the prior and pending application of Lydic. ~The 


2 “proper course for the local officers would: have been to‘order a hearing - ee 
EO: determine the-rights of the respective parties. When they failed to. - 
ee -.do so, the. proper course. for Aydic would have: been to. have appealed - 
bee from their action. a ees 
ey relinquishment: filed, penditg eontast; dost not defeat thie tight of. eee 





: see the contestant to be ' heard on the charge. as laid: by him; and while 
his: preference. right. is dependent. upon his ability to. establish paid oi 
~ 4 charge, the relinquishment is presumptively. the resultof the contest; 

. though such presumption may be overcome. MeOlellan - % . Big egerstatt nas 


at L. D. , 442); "Webb v. ‘Loughrey, et al. (9: Te D.., , 440). . a 
At the time Frog. ge presented his: application: es enter ie: land, ac: _ eee: 





ae By ‘failings to appeal fi aon the action of the ibdal éittiesrs; in: dismissing eee 
aS his contest without notice to him, and in failing to establish hischarges 
oo against the entry of Lamb, when an opportunity, was. afforded at his: — aa 
. request, Lydic. failed to. show himself entitled tos a s profererice Peck ee ee 





ey “ gorapaitied: by: the. relinquishment of Lamb, the. contest. of. Lydic. was - - 
“properly pending. In such a case an: application can only bereceived, 


BE subject to the night of the contestant. Gilmore w » Shriner: ay L. D, oe 


pene .* | enter the land. . : = See 
ae. A yolinquishment filed. ates ‘the. ‘tnitiation of. a “gontest ‘does’ ‘not eee 
ee --inure to the benefit. of the contestant, where iti is found that it was not . 


ee filed as the result of the contest. 
- Lydic made no effort to show that the “selnquishment in this case. 


| - was filed as the result of his contest, but asked.that that fact be. pre- 
sumed, and that Frogge be required. to-overcome the presumption. In 








support.of. his position he cited the case of Brakken v. Dunn, et at. (9 
~L. D461). The holding in that case was that a rélinquishment made 


oe amd jiled, pending a contest, is presumed, in the absence of evidence ion 
Sk" to: the contrary, to have been the result of the contest, and therefore 
ya inuring, to the benefit of the contestant. ‘That-case also held that the 
oo. rights of the contestant are determined by the status of the land when: 


rs coutestis instituted, and ‘his right to proceed ag ainst. the entry cannot soe 
fo be defeated by a subsequent relinquishment. - In the case at bar, the — ceo 
ee elinguishment: was ade more than four months prior to the contest, Mine ya 
per and its execution therefore could not have resulted therefrom. are et 








— 7 them. 
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| : From ne ciéuimetandes of the case, i think. the eee of adie had ee \ 
_ eae something. to do. with the filing of Lamb’s relinguishment, ‘although the 
testimony of Frogge was intended. to create. a different impression. His: ~ . aes : 
testimony was in:all respects exceedingly unsatisfactory, buat in view of . 
-. the fact that Lydic made no’ attempt to establish his contest charges of | Fo 
non- compliance with law on the part of Lamb, I am unable’ to. grant. ~ hae 


or him the relief-asked for in his appeal to the Department. The con- : : 2 : 


a clusion reached i in the decision apbees nom) is. payee ore approved. 


CONFLICTING SETTLEMENT CLAIMS—AGREEMENT. 
-WaLrers v, ‘Miyter. 


Priority. of right may be properly nosdtded a settler, who, under an agreement with ‘ 
an adverse. claimant, goes BpOn a tract with the knowledge and consent of such. a 
— claimant. ; ' ; 


First Assistant Se coretary Sims t to: the Commissioner of the General Land ae oa 


Clee, August 17, 1893. 


Your etter of November 29, 1892; transmits the. er of Alfred G. os 
Minter from your decision of April 30, 189" , moditying the decision of 
the local officers, j in the. case of William H. “Walters against said: Min- | 
ter. 
“The defendant, Minter, filed pre- emption declaratory: statement on 
the 26th of Rebruary, 1890, in the-land office of Spokane, rae 
- wpon the S. 4 of the NE. 4 ‘of Sec. 31, and the S.-4 of the NW. 4 of See. 
32,.T. 37 N., RB: 38 E., W. “NM. allegiig settlement October 4, 1889, ee 

On the 14th of “Mareh, 1890, William H. Walters filed homestead: . 


entry for'the S. $ of the NE. 4 of Sec. 31, and the SW. 4 of the NW.4 ee 


andlot 2 of: Sec. (32, same township, alleging settlement, in Angust, | 
1889, | 


| proof of defendant: ‘Minter, 


On May 17, 1390, plaintitt ‘Walters, filed protest against the final Ae . B 


Minter claims. four forty-acre tracts airanged | in a ite running ea at ae ee 
_ and west, and is now living upon that one farthest east, while Walters. eo 


as now residing upon that one farthest west, the forties in dispute being _ Pi mi : 


; that-one on ‘Which Walters nes and the two forties lying. ere . 


The issue submitted i is prior Settlonisaly: 


The record in the.case is confused and. unsatistactory. with reference fee 

; to sole of the facts that might throw light upol the case.. Sa ee 
. The land in controversy, it-appears, had been some time previous to: foes 
the origin of this. litigation withdrawn from entry, 1 in order that. certain. | 


alleged frauds and: defects in the survey might be corrected. | -Whether | 


- . guch corrections were ‘made does’ not pear nad appear, but the lands _ on oo 


3 were again n restored to entry 3 in PEC uery 1890, ee 


-- 
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: On and: “Hefore. thie month: of October, 1889, neither’ of ‘the par ove 7 . 
ae resided upon the land in controversy. Plaintiff Walters was livmg in. ~ 
«the town of Marcus, and ‘defendant. Minter was living i ina house which, > 






es he had built upon.a tract of. land situated. tothe nor th and east, upon ee 
what was known ‘to the parties: as the: “ First Devil. ey 7 


~ Walters had commenced the building of the house i in “which Minter. oe 
now lives, just across the eastern limit-of the tract: in: dispute, upon. ae 


. that forty embodied in the filing of. defendant. but not included” in the 
homestead entry of plaintiff. 


: was living onthe ‘First Devil,” and three times ordered defendant = 

away. This the plaintiff denies. They both agree, however, that in 
ee - October, 1889, they. went with a surveyor for the purpose of locating — 
some of the boundary lines of the land upon which plaintiff intended . )._. 
to make’ entry. For the guidance of. the ‘surveyor, he was ‘furnished: ae 
with a’ map of the lands of oné Oppenheimer, adjoining that to besur- 
_..., veyed, intending to begin the survey at the southeast corner of the = 
Sie! - Oppenheimer tr acti, but, by an unfortunate mistake, they started. from eee 
oe the northeast corner of another lot, in conseqilence of which the. work Lo 
oe Be done aa: the surveyor far nishes avery little assistance in ee at the ae 
oy oe to this date it will te Aer from t an i thapection af: the rosord: i ee 
is that neither of the parties had niade any settlement upon the land io ee 

eo) which. they are now seeking ‘title. Plaintiff. and defendant differ in 

their testimony as to the date of the aurvrey= planta: fixing it on n the ro 
a th and defendant on the 4th: of October, 1889. ae ‘. 








In his testimony. defendant. ‘says, that in. 1889, nile plaintiff was, ~ 


living at Marcus, he (plaintiff) claimed the land upon. which defendant 


On. that. day, however, “Minter asserts, and: plaintift ‘denies,: Met as 


ne | “while they were! present: upon the land, and ‘in view of the tract: now: 
.* -¢laimed by both, as well as the tract located by: the survey tothe north, | 
eos they. entered. into’ an agreement. - ‘By the terms of said agreement, a Ae 

_. Walters was to take the land to the north of the survey or’s line, and 
“-_. gold. to Minter the house in which Minter now lives, and. velingnished oe 


all claim to the tract in. controversy. Minter was to file upon the land 


upon which the house is located, also upon: the land 1n- question. 


The record shows fur ther that Minter completed the housé at once, 


and moved into it during that. month, abandoning his claim upon the oy 
' “First Devil,” and has lived in said house -ever since. Walters soon - 


after wards. Moved his house from Marcus to. a place ‘which he supposed 


ea 





made UP, and the defendant won. - 


to be upon his land, but was, in ‘fact, upon. the land. of. Oppenheimer. 


In November ere Walters discovered; for. the first time, thatthe. 7 
~~ survey which he: had- made. was. erroneous, and. then. moved his house Be 


2 upon the land in contr oversy, where he has een living ever since. 


They went to trial before the- local officers upon an issue of fact thus oe e | 











: : H c Fy . oF baat Yogin tee Bet cs ae aes me a uf aoe =e Ae, eae, eae. . wage go : Ine i 
if : : ; £ ea . ve of me oa é. oa a "et % Bee : 1 
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ae 
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| “Te such : an ag greement - was “made and ‘entered: into “petweark: the pars : 
| ties, and detendant, in compliance therewith, went upon the land, with 
. the knowledge and: consent of plaintiff, his preference right obtains, oo 


notwithstanding the fact, that plaintiff was misled by the erroneous: 
_ survey disclosed by the record. | Plaintiff thought, and’so did idfend- 
ant, on the day of | their survey, that they were locating a. line or lines 
| that would correspond, with the government survey of the southern half 
of the northeast quarter, of section 31, and the southern half of the 
northwest quarter of section 32.; In this they: were both mistaken, but 
the local officers. haye decided that each of them, then and ae Se- 


" lected the tract upon which each would file or enter. 


The evidence disclosed by the record, seems to me to justify the de- 


; cision of the local officers, especially i in view -of the fact that they were - ) 
‘jn a position to notice any bias or prejudice apparent, in ones manner or ‘ 


‘and conduet of parties and witnesses. 
” Your decision i is s therefore reversed. 


Pi, of 


al TRY: ORDER or. CANCELLATION. 
” WILLtAM AY owner. 


An Satay. Howe improperly diewed: avould a6 bé canceled qithout: Grae to the _ - 


entryman, ard. due: ‘opportunity, g siven - to: show cause 3 why ae action. should | site: 


_ a not be taken. 


° First Assistant Sec cr eta "y pike to the Commissioner of the General Land -: 7 


Office, August TT 1893. 


ee ia before. me the- appeal of William A. Rowies from ae de: oe 


cision of .J uly 21, 1892, holding for cancellation his homestead entry 


~ for the SE. + of the SW. 4, Sec. 24, the N. $of the NW. 4, Sec. Bo, and: 2 ees" 
oe the NE: tof the NE. 4,. Sec. 26, T. uN, R 11 E., Mt. D. M., ‘Sacra- Sa Gee 
At: ~-mento,. California, land district. | , —_ - 
‘It appears from the-record that, ‘on April 9 1899, one Dennis Dailey Jot ae 


made homestead eutry for the and in controversy;. and, on May 5, 


1892, Fowler made like entry. for it.. You-:held the latter for eancellé- . : 


_ tion on the petition of Dailey, ‘without a- hearing, because it. was. 
invalid. On October 3, 1892, you wrote to Fowler that his. proper . 

~ course, if his statements as to settlement: on the land were 2 une, was - 

to contest the entry of Dailey. . | 
. While it is true that the entry of Howie was quence allowed by 

the local officers, yet, it having been made a matter of record, it should’ 


_. not have been held. for. cancellation, without notice to hin, and an. . - 


opportunity given. to.show why the same should not: be canceled, cide 


This course would: have brought out the facts,, and established the : 7 ‘ | 


ee pare of the respective ee to the land. 


oe a the « case. 





: as -"@uch’ action: aot: Having t ee n takon, Genie w must: be. liad: pon sn the ” : : 
- affidavit of Fowler, which was. filed October 15, 1892... Notice will. be fon 


| ae given the’ parties, and each willbe. allowed to submit proof. in support aor : 


. of his claim to the land i in 1 question, ‘Fowler's entry. will, in the mean- ae 
: af time, remain. of record. Sy t ae ee ak Ei 
ot ¥our: decision i is. set aside, and you will order. a See as sqnaiested: ee ae 
ok and: es a report 0 of the: register. and ales jou will I readjadicate es 


“MINING CLAIM—EXPENDITURE. 


cs ‘Er AL. D CLARK 7 Er AL 


. : oo Work aon outside of thie Boundaries of : 2 claim, for they purpose >of. facilitating the. ao oe ; ; 


- extraction of mineral, therefrom, is-as available for holding ¢ the claim as: se dhowgh haere 


done within the boundaries of the claim. itself. 


: a8 Fo Assistant Secretar y Sin ms ‘to ihe Commissioner of tea Gerieral Land . oe 


- Office, August 19, 1893. 


T have coneide ged: the case of J ohn T. eink, ‘et al. %. 7 Anthony Clark, oe 


- me al., on appeal by the. former from your ‘decision of. August 16, 1892, a : ; | e 
dismissing their protest: against. the issuance of patent to the latter 
for the Justice Placer mine embracing the N.4 of the NE. and lots 1 


and 2 of the NE.4 and the NE. of the NW.4 of Séc. 26, T. Tt LN, ‘R. R10 - 


— Bs M.D. Mz, Sacramento land “district, California. — a 


“The record in- this case is considerably entan gled ‘nde eonfiased ne ae 


os : © ree affidavits: and various claims, but. on J: anuary 29, 1890, the: reg- : is oa 
“ister: of the Sacramento land. office issued. an order, which was. substan- ee! 2 


oh - tially, that in obedience to the instructions of the Honorable. Commis- ee 
_» sioner of the General Land Office, by letter “N,” of J anuary 20, 1890,. 


— : | : | proper began: t 





aes hearing. would-be held at the Sacramento. land office on March 24. ; Prana 
_ 1890, at 10 o’clock, a. m., , upon the corroborated: affidavit: of John T. | oo 
oe | Kirk against the: application. of. Felix Chappellet and. Anthony Clark ae | 
 for‘patent for the land. described, and. said Kirk would: then be allowed i 


= td. introduce evidence to. ‘show. whether or not. said Chappellet and » a oo 
a Clark, or their. ‘grantors, had’ placed $500. 00 worth ‘of labor’ and. im- os 


oo provements on the said. claim, : for the. purpose of developing it, and ex. 3 | 
'. .-tracting minerals therefrom, and Chappellet and Clark would be allowed’. 


: E60 offer rebutting g evidence to sustain their claim. With this the case - eS 


At this hearing « a larije ® Volhime: of 5 teatiniony 1 was offered, and: d¥ariots. oe 


“plats of. surveys were. introduced, and upon what. appears to have been - i : 
- Som careful consideration of. the case by. the. register. and: receiver, , they. oa . 
“gendered, on October. 12,1891, a joint opinion, which I find contains Be 


carefully. ‘prepared synopsis of the evidence inthe case, and Oe con- vos ce 


al elude that the protest should be dismissed, and SO. recommend. 


wee 


o Sople ae x Si Uea ihe ng 
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From this action Kirk Soules Xo affirmed ine ation of the ibeat me 


ae : Aofhibors, and dismissed the protest, from. which his’ legal representatives - | 


: (he having: ova) appealed, but. ‘the. Pepeal was in n the inter sa of mone? a 


. las, et at. 


There seems to have. been some sonrasions in the matter of te: appeal, 4 
by reason. of the attorney, who, while he attempted to appeal this CASC, 
really took an appeal i in another case, involving the ‘‘ High Rim” placer, | 
but the papers in the case at bar had become mixed with the papers in 
the “High Rim” case, which was between. the same ‘parties, and you ° 
found that the appeal filed under contest 971, was not intended as an 
appeal in that case, but was intended as -an coed in the case of the. 
“Justice” placer, and you considered the case as properly before you. 
Counsel for Clark and Chapellet have argued at some length that 


_. you erred in this, and that the. appeal was-so imperfect that you should 
have dismissed it, instead of. taking jurisdiction of the case. Thereis 


some merit in the. point: insisted-upon, but as: you decided. the case in. 


favor of Clark and Chappellet they were not in a position to’ object to. 9 


. your decision. The appeal to the. Department i is. regularly taken, and 7 


_. I have considered the case on its merits, rather than going ” back, tor leet 
review your action in sustaining the appeal. _ oe 
On September: 26, 1885, Felix Chappellet ‘and eee Clark filed oad 


ah their application: N Oo. 1488, for patent. for. the Justice placer mine, em- a, 


a bracing the land. described. above. . They continued in possession of the 


* _ maine until October 3; 1888, and then, upol due notice, made proof, pai id ut 


for the land and received final certificate therefor.. oe 


On May 8 51889, J ohn T. ‘Kirk filed a verified and Surencened petition; ge. 


-* aa which he cuarecd gTOSs fraud in the making of the proof. ‘He alleged ° oS 


_ that when the. proof was. made, : no mining of any kind whatever had 
.°. been done upon the land described; he asked. that all proceedings. in ne ee 
_ the case be stayed in your office, the case be remanded to the localof. | 
‘fice, and that he be pertnttted to offer proof ir in erappert of the atee oe 
tions of his petition, ete.. — 
On J: anuary 4, 1890, one, H. C, Deas filed j in ihe local office an at a 
fidavit , averring that heand E. C. Smith.and F. Hawkins had located - a 
the mining ground embraced. in the “ J ustice ” mine,.on or about the 14th ° 


day of April, 1889, and after describing the land in detail, he avers 
that they have performed $400.00 worth of work and labor thereon,. 
and have complied with the mining laws inall particulars. He further. 
avers: that the “ Mayflower Mining Company”, a corporation claiming 


to have succeeded to the rights of Chappellet and Clark, “arenow.. © 


mining on said ‘J ustice’ mine, and ave taking out of the said mine large. 


amounts. of gold. ee He asks that the Case: sd 2 ee at an early aa : 


 flay,ete, 5 ae 
Kirk appears to hive been acting for Douile Smith. and . Hawkins, 

| but he does not say so, but he filed several. affidavits at various. times, 
- in corroboration of and emphasizing. ne allegations ¢ of his. pean. an 


foe ny : tbh i oP os 


”~ 
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ae ‘Douglas, ét. ah ‘claim’ to have: relocated. the «Fustice” 2. nine, upon 2 Bie: nee 
- theory that it was abandoned. a . 


An abstract. of title placed i in ee shows: that. +: Chappelle. iad: . _ 


oo ‘secured. certain . mining claims, notably the “Golden E Eagle,” and thats) 
Clark had the «J ustice” and some other claims, that they had consoli- 9. 
dated their clainis for mutual benefit, and by inter partes deeds each 
_ became the owner of the undivided half of the whole of these mines, og, 
| and.as.tenants in common they performed labor and expended: money ey 
oo ao the development of the consolidated property. ee ee 

_ ~~ Having ‘driven some tunnels and extended some: are ones, ‘and sunk nig ee 
oe. “some shafts, not deep nor. effective as. working shafts they, in Septem- oe 
es ‘ber, 1885, entered into an agreement, in writing Cs copy of which is: of) | 22” 
Se record) | with the cr Mayflower Gravel Mining Company,” a corporation = 
aoe Which, owned a inine lying north of the “ Justice” and “ Golden Eagle” 
fet mines, whereby the « ‘Mayflower’ ” Company paid Clark and Chappellet om 
i .. $6000 for an-option | on their consolidated mines. for one year, anditwas 
~~ to develop the mines by. driving a tunnel beginnin g “in second brusliy ae 
. ant ata point not. higher» up. the canot than the place selected by the 
wn survey made by William Uren. ” Uren was 4 deputy U.S.mineral sur 
+ veyor. The company was, by. this agreement, to have the privilege Ohno 
4) taking these mines at $120,000 at any ‘time within one year, the $6000. 
2 “to De considered asa payment if the contract. was. consummated, ie 
pele not, it was to be forfeited, and in addition thereto, the claimants were to 
ee have the benefit of the work done; they were to have the right tothe 
oe Use of the. tunnel to explore e, work and drain their mines, and they’ Were) ) 
to. have a mill site near the. ‘mouth of. the. tunnel, on the. ‘south. side Of. 
.. brushy canoi.and a'sluice % way, and the right to work their mine “before | 
= co *! the mouth: of. said tunnel.” oe This: clause of. the vontract. appears to a ae : 
mye. hawe- been. ‘inserted. because the mouth of the. tunnel. was not on the’. nee 
ae aes of the claimants and ‘while. the. uc rarest Comunas: might not. eS 


BS their 5 work and: forfeit the’ $6000, thé Die on was s taken that all that. Z : oS 
wae ab did do should. be so controlled by: the claiman ts that it would. In ure Ds 7 
Pe to the benefit of the “J ustice” consolidated. ; oo ae 


- There was also a clause i in the coutract. to the aftick that if, at the ofa a 


ae ot the first: year, the “ ‘Mayflower’ ” did not wish to conclude thecontract, = 
: 2S oalor: to abandon the tunnel, it should be allowéd another year by} paying ee 

-. 5 ’per cent on the $114000, and paying to claimants one-half of the gross at 
oe amount of all gold or silver: that might, be taken from their lands, but ee 
- ak within the second year the “Mayflower: mm eoneluded to close the. con- - -. 
tract, such gold or silver shonld be credited, as should also the 5 per es 
cent, upon the $114000 due. ‘The company did not reach “pay gravel ee or 
ae the first year, but renewed the contract, paying the 5-per cent, ete. 


Owing. to a mining claim, now. owned by the “Mayflower, . naan 9 





7 pean patented on a survey made before the government survey of the nee 
ee land, the southern part 0 of section 23) was rendered fractional, and Was oes 
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cut into lots, and these being cain the etant to the Central Pacific 
Railroad Company, and claimed by-it, they were patented to it April 
30, 1885, and by it deeded, August 28, 1885, to James Newlands, and 
by him, on January oF 1888, deeded to Clark and Chappellet, and by 
them made a part of the us ustice Consolidated” mine, — 
- The work put on the claim by Chappellet and Clark, and their , 
_ grantors, is estimated by Engineer Uren, and Browne, U. 8. Deputy 
Mineral Engineer, to have cost-about $2000, and by other expert miners, 
at a similar amouut, but it does not.appear to have been.of very great 
value, and other witnesses say that it was not of the value of $500, as - 
the shafts were not deep enough, nor the tunnels long enough to reach 
_ the “ancient river bed,” which contained the gold bearing strata of 
sand and gravel. The claimants made the contract referred Me; to secure 
a tunnel to this bed. | 
Mr. Browne made a plat of his survey oe the “Justice”, which i is in 
evidence, and is shown to be substantially correct. It shows tunnel 
No. 1 as starting on the land in section 23, and running into the “ Jus- 
tice”. Tunnel No. 4, run by the “Mayflower” Company, starts in sec- 
tion 23 and bears south of east into the “Justice”; the head of this — 
tunnel is near the north line of section 26, and from this point drifting, 
is carried several hundred feet into the “Justice”, and here is where 
the gold is being taken out, that Douglas complains of. . 
There are three shafts sunk on the “J ustice” within section 26.. 
Engineer Browne, who is an old experienced miner, as well as mine en- 
gineer, said: : 
Before making a final selection of a point at which to begin permaneae work for’ 
the working and development of the “ancient channel”, it is not only customary, 
‘ but proper, to sink shallow shafts, and drive short tunnels at or near the points on 
the claim, or contiguotis claims; where the bed rock may be exposed’on the surface. 
By this means, the pitch or incline of the bed rock into the channel can, with rea- 
_ sonable certainty, be ascer tained, and data furnished upon which to base an intelli- 
gent estimate of the proper depth at which to begin, and the point from where, and | 
the course for a permanent working tunnel into the ground intended to be worked. - 
From all the evidence, fairly considered, it appears that these claim-: 
ants had expended over $500 in doing what expert miners say was the 
proper and reasonable things to do, and they so fully prospected the 
claim, that the ‘‘Mayflower” Company, a wealthy corporation, were 
willing to take hold of the work and push it to completion. | 
Tunnel No. 4, which is the main tunnel, was constructed under the a 
supervision of ‘Chappellet, who’ was in the employ of the Mayflower .~ 
- Company, and the expense was paid by it. The tunnel is 5585 feet 
long, and cost about $140000. - It broke through into “ pay gravel” at — 


about 5500 feet, on December 11, 1888; the company then, after run-_ | 


ning into the gravel some distance, oper drifting north and south; 
the gravel is very rich in gold. . . 
Douglas, et at. based their relocation upon abandonment by the en- 
trymen, but by: their statement, the “Justice” is being worked so 
1600—VoL 17——18 
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* “lansaiouale that they asked to have Ge. case » hastened in its. hearing. 


ae ae The “Mayflower ” was the assi jenee of the entrymen.. 





i Section 2324, Revised Statutes, provides for Ticcaton wien the 
first locator Eails to comply with the law, or abandons the claim; butit | 


says. * provided that the original locators, their heirs, assigns, or legal 


representatives, have not resumed work upon the claim after failure, 


and before such location.” 
_ Douglas seems to have relied upon fie tact that. the mouth of the 
tunnel was not on the “Justice”, although it is clearly shown by the 


terms of the contract that it was for the purpose of wor king this claim, 


as well as others. 
In the case of Mount Diablo. Mill and J Mining Company v, . Callison, 


es et al., Circuit Court District of Nevada, (5th. Sawyer, 439-457.) Itwas | 
ao. held that: “Work done outside of the claim, or outside of any claim, 
if done for the pur pose, and as a means of prospecting or developing 
the claim, as in the case of tunnels, drifts, etc., is as available for hold- 
| ing the claim as if done within the poundaries of the claim itself” 
| In the case at: bar, various tunnels and shafts were dug, but tunnel a 
No.4, was run for the purpose of working the “Justice” mine, and it = 
eels TS: successfully working: it, and. was. at the time those. proceedings fue 
against the issuance of patent were commenced. On this matter of — 
-—-work done off of the ciaim, outside of its boundaries, where it is made _ 
. to appear that such. improvements were made, or work done to facili-_ 
_ tate the extraction of the ore the case of “ Emily” Lode (6-L. D., » 220) 
es. 2 igs in point; in this case t a » namMber of : cases are e cited all i in line with the 
above quotation. — | [oan | 


J deem it. unnecessary to frerthie aincane the case, IT donot find thst 7 


-.* the work done, and money expended, even in the shallow shafts and Wie 
short tunnels, was done simply to make a pretense, and that they were 

in fraud of the tights of the government, and I find that much more 

| cs than $500 were expended. before application for. patent was made. | I 

"concur with you and the local officers that the protest should be dis- 
missed, and as Douglas, et ai., made their location on land already 
entered which was being. worked to its utmost capacity, I find. they 
have no standing in the case. The judgment appealed from is affirmed. 


PRACTICE—RULE 114 AMENDED. 


Scoretar y Smith to the Commissioner of the General Lendl Office, Aug Gust 


‘19, 1895, 


- Motions for re-review, Or. a » second reconsideration, of asc ien ie 


: ‘become unduly Baracieome to the business of this department, and, Im 
the interest of repose and. the final determination of EBogated, matters, - r raat 
| should be aes | ; Be ae : 
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To: this end, I direct that Rule 114 of Practige be amended bY acne i 
. thereto as follow s—. | 
_ Motions for a re-review, or a second reconsideration of a decision, ; 
shall not be: received or filed. But the defeated party, if able, may _ 
invite the attention of the Secretary, by a duly verified petition, to — 
important matters of fact-or law not theretofore discussed or involved — 
in the case; who, upon consideration thereof, will either recall me PAG | 
or Bat the petition to the files without farther action. . 


PRE- EMPTION-RESIDE NCE—TRAN SMUTATION. 
SMITH v. GRAHAM. 


A pre-emptor who. has established his residence in good faith does not forfeit his 
rights thereunder by a temporary absence in the discharge of official duties; nor 
is the right of transmutation during such absence affected thereby. . a 

The rule that recognizes official duty as an exeuse for temporary absence is equally 
applicable whether the duty is imposed by the appointing power or by election. 


ae Assistant Secretary Sims to the Commissioner of the eee Land 
| «Office, August 21, 1893, a 


The land involved in this appeal is the NE, 4, Sec. 14, T, 22 N., R, 1 
_W., Seattle, Washington, land district. 

The record shows that Allen J. Graham made homestead entry for . 
said tract May 6,1889. The application alleges settlement April 24, 
1888, and that it “is made for the purpose of changing my declaratory . 

statement on same described land, No. 11986 to a homestead.” On. 


November 7, 1889, W. EL. ‘Z South filed an affidavit of contest, oes 24 


_ the entry, mines 1 : 


That said tract has not been settled upon and cultivated by said party as ceudtued 
by law; that said Graham held said tract from May 1, 1888, to May 6, 1889, as a 
pre- sitnibion without residing thereon permanently cr continuously and itlreestore: 
had no right and was not entitled ‘to transmute his preemption to a Homestead. OL 
May 86, 1889. 


Hearing was s had before the local officers. From the evidence they 
held that claimant had “not complied with the law regarding -resi- 
dence and improvements,” and recommended that his homestead entry — 
be canceled. He appealed and you by letter of March 22, 1892, reversed 
their decision and held said entry intact subject to future compliance 
with law. Whereupon Smith prosecutes this appeal, assigning numer- 
‘ous errors, the material ones, however, aside from the objections . to 
your findings of fact, are:— : 7 


VE Error in deciding that Allen J. Graton had not abandoned his pre-emption — 

prior to transmuting the same to a homestead on 1 May 6, 1889; and, Pe 
VII. Error in deciding that the homestead claimant should be excused fro om 1 resid 

jing ou the land CMe of official duties as deputy postmaster at Tacoma. | 
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oe 7 The evidences. shows that Gr aan settled on ‘said land. April: 26, 1888: : we 


. a - and on May 1, following, filed his pre- emnption declar ator y statement; | 


a = that he lived there alone until August of that year when he was joined = 


by his family who resided there continuously till February 24, 1889, 


ae - when he left taking his family with him to Tacoma. “About } March — 


: 8 . a ” he was appointed. assistant. postmaster at Tacoma, which position 
- he has since held. He lived, with his fainily, in the latter place con- 


a tinuously, visiting the land twice before the contest. was initiated. “In oe 


: . - fact there i is no coutroversy as to his residence. It is admitted by the 
oe contestant that he resided there as stated, and the claimant does not. 
deny his absence from Febr wary § 24, “The only issue made by the 


Fe ow affidavit of contest against the pre- einption claim is as to the residence 


oS os of the claimant, and under the showing. made, I think it must be held | | 
that contestant has failed to. sustain this charge. | 


When the claimant went away: from. the pr emises. he left locked mp 
in his house, all his household effects and tools. It is not shown defi- 


. a | ‘nitely why he left the Jand but inasmuch as he accepted the appoint-— - 
ment of assistant postmaster a few days: thereafter, it is quite prob- 


ae able that he went away for that purpose. He says that it was not his 


intention to abandon the land, that he is going to return to it in a few 


: a ~ weeks. There is some testimony tending to show that he made a con- — 
__. tract for some additional improvements and paid for them, but the work — 


was not performed. He also addressed a letter to the receiver dated | 


—. Fly 24, 1889, in which he fairly states his case and asks for his de- " 
. . gision as to aetlion his absence. under the circumstances will work a 


_ forfeiture of his land. So that upon the whole, I can not find that he 


= — left the land with the intention of abandoning it. 


The question therefore i is whether, under these tice, a pre- | 


— - a emption filing can be transmuted to a homestead entry. It will be | 





borne in mind that the entryman had been absent from the land inthe = 
- performance of his official duties, a little over ‘two months, when he. _ 
~.. changed his filing to a homestead. It is urged by counsel that inas- 

co much’ as he did not actually reside upon the land at the time of the. 


” ex change, or at any time as a homestead claimant, that he does not come : : 


os within the rule that permits a settler to gave his. land. when called 


— _away by official duty, because he. did not establish a residence under eG 


his homestead entry... 7 - 
~ The statute (20 Stat., 118), arene Chats au per son n who tine nade set- : 
—tlement and filed his _pre- -emption declaration, may change his filing 


. _ into a homestead, if he continues in goo faith to comply with the pre- 


emption laws until the change 18 effected. The Department has fre- | 


| quently held that where a bone fide settler has established a residence —_ d 
~ and is after wards called away by official duty, such absence will not — ; 
— work a forfeiture of his rights... This rule applies to pre- -emption rights — 


as wellas others. (Cassius C, Hammond, 7 L. D.88). It therefore fol. 


so] ows that at the time he made ti the tr anstantation he eee constru ructively, 
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a-resident upon the land and complying in good faith with the pre- | 
emption laws. If Iam right in this proposition, then there can be no ~ 
- objection to the change and whatever rights he had gained by his pre- 

- emption would attach to his homestead. 

It is also contended by counsel that the rule excusing the pr esence 
of the entryman should not be applied to a deputy or assistant. But 
I can see no reason why this distinction should be made. It is the 
official duty that excuses the entryman, and it matters not whether 
that duty is imposed by the appointing power or by election. ae iE. 
_ ‘Flint, 6 L. D., 668; BR. T. Heming, id., 307). : 
~ Your judgment is therefore affirmed. 


SETTLEMENT CLAIM—POSTED. NOTICE. 
‘SWEET . DOYLE ET AL. 


Notices, defining the extent of & settlement claim, conspicuously posted on sub-divi- 
sions thereof outside of the technical quarter section on which the improvements — 
are placed, are as effectual in notifying subsequent settlers of the oasent of said: 
claim as improvements placed on the different subdivisions. | 


| First Assistant Secretary Sims to the Commissioner of the Gener al Land 
Office, Aug gust 41, 1893. 


On December 20, 1890, John Doyle made homestead entry No. 5916 
for the NE. 4 of the SE. 4 , of Sec. 7, and lots 3 and 5 and the SW. 4 of. 


—. the NW. of Sec.8, T.39 N,, R.7 E., Wausau, Wisconsin, and on Decem- 


ber 22, following P. J. O’Malley made homestead entry No. 5994 for the 

S. £ of the NE. 4, the NW. 4 of the SE. 4 and the NE. 4 of the Sw. 4 
of Sec. 7, same fowueiy aud range. 

Some time thereafter Alvin B. Sweet applied to make a pieces 


- entry for.the 8. 3 of the NE. 4, Sec. 7, and the SW. 4 of the NW. 4 and _ | 


lot 5, Sec. 8, township and Pie. ne atoresaid, claiming pte by 
reason of bie settlement on the tract before bicher of the above entries 
were made. His claim conflicted with O’Malley’s entry as to the S.4 
_of the NE. 4 of Sec. 7, and with Doyle's entry as to lot 5 and the SW. 
4 of the NW. 4 of See. 8. | | 
A trial was had: on May 13, 1891, attended by all the inter ested par- 


' ties, and after considering the evidence: submitted, the register and. 


receiver found in favor of Sweet, and mecoiinended the cancellation 
of the homestead entries in SO far as mney embraced the land claimed 
by him. | 
Appeals were taken to you, ane on Aen 23, 1892, after. considering 
said case, you modified: the finding of the register and receiver and 
held that although Sweet's . settlement was made before the land was 
— entered, no improvements weve placed by him on any of the land, ex- 
cept the SW. 4 of the NW. 4 of See. 8, where his house was built, ‘and 
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a hence he aéquived no right as against the homestead claimants to o land’ - 
es outside of the technical quarter section upon which his impr ovements ie 
eae were placed, citing the case of Pooler % J ohnson (13 Li: D.,, (134). You. 
Ae accordingly awarded the SW. 4 of the NW. 4 of Sec. 8 to Sivest:. 


He has appealed from. your ‘jidgment to ‘he Department, as. have | 


os algo Doyle and O’Maliey; the former complaining that you erredin not. 
>... awarding him all the land claimed by him, and the others because ass 
did award to him the SW. 4 of the NW. 4 of Sec. 8. ae an 
ios The attorneys for Sweet have filed a motion to. consolidate iis case — 
ae with that of Theodore D. Fay v. Daniel Fitzpatrick and P. J. O'Malley, , ts 
~. Wol. 17, 767, on account of the partial identity of par ties and. causes of — 
= action. Attor ueys for the other parties contend that it is useless to. 

- gonsolidate the cases. They have been considered. at the same time, ta 
ae Ohirah cannot determine that any advantage will be. eained. by consolida- _ 
tion, and will therefore enter judgment in this case separ ately. “ee oe 
It is a well established rule of the Department: that the notice given — 
pee * by settlement and. improvement extends only to the quarter section as coer. 


defined by the public surveys. - That is, to the technical quarter sec- 


-. tion upon which the settlement and improvements are made. L.R.  _ 
a, Hall (5 £. D. , 141); Cooper. v. ‘Sanford. (11 L. D., ; 404); Pooler v. John- | 
“las gon (13 L. D., 134); Shearer o. Rhone (13 L. D., 480); Staples v. Rich: 2 ~ 
ee ardson 16 L. D., 248). But it is held in the fir a case cited above that 
-. notice of the claim of a settler may be given by settlement, byi improve- 


~ ments, “or in any competent manner ;” and in the case of Cooper Vs 


= - _ Sanford above cited, it was. held that—* it was not a prop: er in terpr fe | me 
— tion of this oe fo bold that only actual improvements give notice of 


oes - settlement; beter: _ Notice’ given in any competent manner is 


sufficient.” u It is held that a settlement made on a quarter section, 7 
even though all the improvements made thereon are placed on one 
ees quarter thereof will defeat a subsequent homestead entry, because such _ 
. settlement is constructive notice to all of the settler’s claim; butifthe 
settler claims land in more than one quarter section, he mst make 


improvements on each subdivision of the land outside of. the quarter. , 


section on which he has settled, or he must give sufficient notice that. = 


ae his claim extends outside of the quarter section on which he has set- 


ee tled. 


So in the case of Coupe? v. Sentara: (suipra), ‘sctnal notice of the. ex- 


tent of a settlement. claim was held sufficient. —- 

eee We come now to a. consider ation of what. kind of a notice aids from , ° *2 
- Roiilement or improvements will be sufficient to defeat a sibsequent . 

homestead entry. Of course, no sort of a notice would be sufficient > 
in the absence of a settlement on a portion of the tract claimed, ‘Dat: 2 2; ° 
the question to be determined is, whatkind of a notice. of a settlement — 


claim is requir ed to defeat a subsequent. homestead entry. | 2 
Tn the case at bar it is. admitted. that. Sweet made his settlement 


oo prior to the homestead entries, His improvements: were placed on the 7 
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Sw. I of the NW. 4 of Sec. 8, but he claimed from the first in addition 
thereto, lot 5 of said section, ae the Ss. s of the NE. 4 of See. ts all 1 in 
township 39 N., range 7 E. | 
It is sontenled that he settled before the land was open to settle- 
ment. An examination of the facts and the law of the case, however, | 
has convinced me that his settlement was made after the tracts were 
open to settlement. It is shown by the evidence that Sweet went upon 
_ the land between twelve and one o’clock on the morning of December. — 
20, 1890, for the purpose of taking the land under the homestead law. 
He took with him lumber, tools, furniture, and provisions, and by the | 
help of others built his houxe on the land by eight o'clock the next 
morning, so that it would shelter him. The house was compliers? ane 
he moved 1 in on January 5, 1891, He says— 
I put up one notice on a tree right by the side of the house Galion is -in section 
8), and [ put another up on the 8. 4 of the NH. 4 of seven, as near as ‘I could to | 
about the middle of the two forties. The house is located on the south west. north 
west of Sec. 9, [8] 39, 7.. Q. What did your notices that you put up contain? Ans, 
They simply stated, give the description of the land and my intention of claiming: 
that as a homestead, aad my name signed to it, and the date; this notice described: 
the description of the whole tract. — P 
I am of the opinion that the notices put up, and hich: it is coens | 
_ were seen by homestead claimants when they first saw the land after — 
_ entry, were sufficient to take the place of improvements. Notices de-. 
scribing the claimed land, posted in conspicuous places on the tract,. 
would seem to be quite as ‘effectual | in notifying others of the extent of — 
the claim as improvements placed on the different subdivisions, such as. 
- would or could be placed there during the first period of ay settlement. 
claim. | 
Therefore, your judgment holding that Sweet's ‘aein must be re- 
jected because made for land in different quarter sections, with improve. 
ments and settlement all on one quarter, must be reversed, as to such © 
ruling; and since it is admitted that he is a prior settler on the land,. 
and that he is now claiming the same land claimed by him from the 
_ lirst, the homestead entries of Doyle and O’Malley should be canceled. 
_ In so far as they conflict with his claims, and he be allowed to make. 
entry for the S. 4 of the NE. + of See. 7 and the SW. 4 of the NW. 4$ and 
lot 5 of Sec. 8, T. 39 N., R, 7 E.. : | 
Your jud ement is modified accordingly. 








ee. 200° - DECISIONS 1 RELATING ite THE PUBLIC LANDS. 


‘PRE- EMPTION—-OFFERED LAND- FILING-SETTLEMENT. 
-Hotman v HroxErson. | 


| Land once *f offered is and subsequently enhanced i in. price a not after oad: r6-of- | 


‘fered, is taken out of the categ gory of lands subject. to ‘‘ private entry,” and aoe 


pre-emption. claimant therefor is entitled to ‘thirty three months from. date of. 

settlement in which to make final proof. ss | 

 & pre- emption declaratory statement filed without pr ior aattlemeut is ioe is séea by 

- subsequent settlement in the absence of any intervening adverse right. 

In determining whether. the residence and impr ovements shown by a pre- emptor indi- 
cate good faith, the degree and condition i in life of the po aa may be ErOP: : 
erly taken into consideration. : | | 


| First Assistant Seer etary Sims to the 2 Commiseioner of the Gener ‘a Land 
| Office, August a1, 1898. 7 7 


On November 1, 1888, Dicy C. Picken filed at Visalia: land re Sos 
_ ixict, California, pre- -emption declaratory statement (No. 9945) for the = 
_ SE. 4 of Sec. 30, T. 19 8. R. li B. » M. D, M. alleging seulement No- 


vember 3, 1888. ee 
On November 11. 1889, Soseph i= Holman made homestead 1 entry a 


. (No. 7338) for the same tract. 


On January 25, 1890, Miss Hickerson abet notice a her inten- : a 
as tion to make final proof before the local officers, on J uly 12 , 1890, when : 
_., said final proof was made. 


Said Holman filed a protest, duly corroborated, ¢ on said: J a 12 , 1890, . 


: against the, allowance of said final proof, alleging that said Sie: elnp- om e 


tion’ claimant had not cultivated any. portion of said land, and that | 


et she “ did not publish notice of her intention to make final ‘prot nor 


: ‘ 7 : make final proof upon said land within twelve months from the date of | : 
filing: her declaratory statement, ” and asking that he be allowed to 


ae . | celed. 


~ GrOSS- examine her witnesses and that her declaratory statement be can: 


: ‘The case was sgoutned: for a hearing until July. 14, 1890, when the 
- parties appeared and submitted testimony. — | 
On December 12, 1890, the local officers aenasrel their notits opinion, 
in which they find that “6 Hickerson, failing to make final proof, or pub- 
lication of notice of her intention to do so, within the. statutory period, 
has forfeited her right to- make entry of the Jand in presence of the 
intervening adverse claim of Holman;”. They therefore refused “ to 
pass said proof to entry,” and recommended that ber. filing be canceled, — 


and that Holman’s entry be allowed toremain intact. 


On appeal, by letter of April 23, 1892, you | affirmed the decision of - 
ne an local officers, rejected said ran proof, held. said declaratory state- =. 
me ment for cancellation, and allowed Holman’s entry to stand. - 


' An appeal now brings the case to this aa 
_ The specifications of error are as follows: : 


1. In holding that the land involved herein was, at the date he defendant filed say 


' her pre- emption eee statement offeréd land ag that she having failed to ten- - 
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der her proof and payment within twelve months from date of settlement, her claim 


- was forfeited by the intervention of an adverse claim. 


' 2. In holding that the defendant was under the eir cumstances of this =o guilty 


of laches in making proof and payment as required by law. 


3. In recognizing as valid the alleged adverse claim of. contestant Holman. 

4. In finding that the defendant’s declaratory statement was illeg al for the reason 
that it was filed before she made any settlement on the land. 

5. In finding that the defendant never established a bona fide residence. on We 


_ land as required by Sec. 2259 of the Revised Statutes. 


6. In finding that the defendant had no improvements on the. tard at the cate the 


allege ed adverse claim was initiated. 


7. In holding that the defendant had not complied with the requirements of the 


law as to residence and improvements. 


8. In rejecting the defendant’s proof and in holding her declaratory seeienant for 


popneeT aes without sufficient cause. 


The act of March 3, 1853 (10 Stat., 244), section. 6, provides, in part, 
as follows: | 7 
- That all the public lands in the State of California, wietliet surveyed or unsur- 


evade with the exception of sections sixteen and thirty-six, etc., . . . . . shall 


be subject to the pre- emption laws of fourth September, eighteen hundred and forty- 


one, with all the exceptions, conditions, and limitations therein, except as is herein | 


otherwise provided and shall, after the plats thereof are réturned to the office of the 


‘register, be offered for sale, after six months’ public notice in the state of the time 
- and place of sale, under the laws, rules and regulations now governing such sales, 


or such as may be hereafter prescribed . . . . and all of said lands that shall 


‘remain unsold after having been proclaimed and offered, shall be subject to entry at — 
_ private sale as other private lands, at the same minimum price per acre. . 


Under the authority | above conferred the land in di spute was “ offered. 
for sale” on May.12,.1858,’and having then been unsold, was there- 
after “subject to ene at private sale” under the laws, cles and reg-. 
ulations then governing such ee or such. as might there after be pre- . 


‘seribed. 


This tract also lies with the twenty mile, primary, limite of the 


grant made to the Southern Pacific Railroad Company by the act of 
duy 27, 1866 (14 Stat., 292), aud opposite to the constructed part of 


said ia : | : , | 
By letter of March 22, 1867, addressed to the register and receiver 

at Visalia, Commissioner Wilson, under instructions of the Secretary 

of the Taterior: directed said local ofticers— 7 


to withdraw from sale or location, pre-emption or homestead entry, all the odd sec- 
tions within said limits, and no entries will be allowed thercin after the receipt of 


‘this order, except where bona fide pre-emption claims have attached prior to that — 


time. The even sections within the 20 mile limits will, by virtue df the act of 
March 3: 1853, he increased.to $2.50 per acre, anil subject to the provisions of the 
pre-emption and homestead laws at that price, except where pre-emption. rights 
may have attached prior to this withdrawal, in such cases: these parties’ may prove 
np and pay for their claims at the price they were held on ‘the date of settlement. — 
The even sections within the 20 miles will not be subject to private entry until duly 
offered at the increased price. . . . This order will take effect from the date of 
its reception. . oe "+ 









eo 202 "DECISIONS: RELATING TO THE PUBLIC LANDS 


The order 3 was received and took effect. May 21, 1867. “By virtue of se - 


this order the tract in question was taken out of. the category of lands 


e - subject to private entry,” and placed in the lands “not subject to 


. private entry until duly offered at the increased price,’ 7 Eldred v. Sex- % 

ton (19 Wall, 189, 195.) yh 

| Wt has_ connate in the latter category until May D1. 1867 io thie. PS. 
é | ‘present. time, for the reason that. the land pe never been “offer ed at 

_ the inereased price.” 


‘When, therefor e, 8 said Hickerson filed upon this iad on N ovember 7 


1888, it was not “ subject to private entry,” as those ters are used in. - ‘ 


= : rene 2264, of the Revised Statutes, which requires the pre-emptor of 


lands of that character to make proof and pee within twelve ee 


7 months after the date of settlement. 


- On the contrary, as this land has not been ecuine for aie at the | 


oe « increased price, since its status had been changed to double minimum’ 


—Jand, It. comes under section 2265, which provides, in part, as follows: 


* Bvery claimant under the. ‘pre emption law for land. not yet proclaimed for saleis., 
| required to make known his. claim, in writing, to the register of the proper Jand e. 
office within three months from the time of settlement, giving the desig uation ofthe > 
hak tract and the time of settlement. ee, | 


The time within which claimants of such pre- emption rights ‘shall 


; . “make the proper ‘proof and payment for the land claimed ” is pr e-- 
 -geribed by section 2267, as “within thirty mouths after the date pre- 


ae _ seribed therein, respectively, for filing their declaratory notices has 
expired.” Stalnaker v . Morrison (6 Neb., 363); United States v Budd ney 


(43 Fed Rep., 630). 


The final proof. of Miss Hickerson was made ee within the 


time prescribed. by law, and it was erroneously rejected by the local 


officers, as not having been made within the proper statutory period. u 
In your decision you further held that said filing was illegal because — 


ag personal settlement was not made ov the land till December, 1888, 
- But.inasmuch as the adverse claim of said Holman was not initiated a 
nd until November 11, 1889, this defect was cured. Gray v. Nye (61. D., 
7 - 232); Dallas v. Lyttle 11 L. D., 208); Shearer v. Rhone (13 L. D. , 480). 


~The remaining questions in the case relate to the character of her 


. residence and improvements ou the land,.and whether or not they. show : 


2+ good faith on her part. 


‘In determining these questions, the reyes and senaion! in life of 


go’ entryinan may properly be taken into. cousideration. Helen 8. 


Dement (8 L. D., 639). 


‘The evidence shows that Miss. Hickerson : eraonally settled on ihe | 


Tt - land about December 1, 1888, having previously bought a house eight 
ee by twelve feet, and hauled it upon the land. It contained one window, _ 
one door, a. 566d pine floor, with a shed attached, six by seven feet. 


The house was lined and ceiled, and worth $25, It was carpeted | and | 


-papered. with newspapers. She was poor and resided on a land, 
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except when at work. She swears she was never absent longer than 
two weeks at a time, and that she had no home but on this claim. She 
testified that in December, 1888, she put one acre in potatoes and ture 
nips and other vegetables, and re in December, 1889, she plowed and’ 
raised five acres of wheat. She paid for the work by vork of her own, 
as she had no means except what she earned. 

After an examination of the evidence, I am of the opinion ak she 
had an honest intention to comply with the law, and that her improve- 
ments were commensurate with her means. James Edwards (8 L. D., 
353); Findley v. Ford (11 L. D.,172). Her final proof should fievetore 
be accepted, and the entry of Holman shonld be canceled. | 

Your judgment is reversed. — 


| FINAL PROOF-ADVERSE PROCEEDINGS. 
GANT. v, LOCKE. 


The paudaune of averse proceedings | Sudpente ie rnnning of time alowea a pre- 
emptor, by statute, for the submission of final proof. The amendment of Rule 
53 of practice permits the claimant, if he so desires, to submit proof during such 
- proceedings, but no ee right is lost by failure to take advantage of said 
amendment, . : | 


First Assistant Secretary Sims to the Commissioner of the General Land 
Office, August 21, 1893. 


I have considered the case of Spicy Gant v. ‘Dayid M. Locke, on appeal | 
by the latter, from your decision of April 18, 1890, in which yon re- — 
jected his final proof of his pre-emption filing for the SE. ‘4 a. Sec. 5, T. 
18 §., R. 42 W., Wakeeney land district, Kansas. 

The record aos that Mrs. Spicy Gant filed her pre-emption declara- 
Cory statement No. 14929, for this tract on December 17, 1888, alleging. 


settlement on the 15th of thesame month. On February 23, 1889, David __ 


-M. Locke filed his pre-emption declaratory statement: for the same tr act, . 
alleging settlement February 11, 1889. . 
On April 12, 1890, Locke gave notice of his intention to Saou final 
proof on Sine 2d following, before the clerk of the district court of - 
Greely county, Kausas.. Mrs. Gaut appeared and pr otested said proof, 
arene that-she had a prior right to said land by settlement and filing. 
It appears that she had made, through au attorney, an application 
to file upon a certain other tract, and that when her attorney went to 
the land office, he found that particular tr act taken ; thereupon he, 
without sencilune her, changed her application, and filed upon a tract | 
she had never seen, and did not want. She paid no attention to this — 
filing, but went.upon the land in controversy and made settlement, hada 
house built and established her residence thereon. Afterward she ap- — 
plied to your pr eclecessor, and | by office letter “G”, of June 2, 1890, the 
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_ filing SO made by her attorney, was canceled, without prejudice to her a - 
| mgnis aS apre-emptor. — oe 


‘Whenthe hearing was had, it was any to hayoier pr otest dismissed; 


a ‘because she was not a qualified pre-emptor, but this was not. done, s. Oey 
--. however, and the local officers, upon the evidence, rejected Locke’s proof, Bee 
from which he append: vey affirmed this aeuen) and he ag ain Bee es 


 -pealed. - 
- There is a motion filed in the Depar tment an dismiss the pr otest, for — 


oe E following reasons: First, that Mrs. Gant had not offered final proof, “s 


24 and is now barred by lapse of time fr om doing 80; and secondly, that 


: : the decision of the local officers, and affirmed by you, simply held 7 | . 
-Locke’s filing junior to Mrs, Gant’s, and subject to her-rights, and that 


she has forfeited her rights, therefore the protest should be dismissed. 
- ‘Thirdly, an affidavit is filed, in which it is sought to be shown that she 


aot has abandoned the land, therefore the protest falls. | ae 
‘Under Rule 53, as. ‘amended March 15, 1892 , Mrs. Gant: re have _ 
- offered final proof} pending the appeal on the eane involving the land, © 
but she was not bound to do so. The rule was amended for the accom- | 


os -. mnodation of entrymen, and it says, “The entryman may, if he so de oe 
_ Stres,” offer final proof when trial has taken place, and before finaljudg- 


Ce ment ou’ the case, but such proof i is to be retained in the local office . 


until the final decision on the case. This rule was, to enable parties to- 


ae - take proof where they were likely to lose witnesses by removal, ete, . 


oe. _. but the principle that a contest or protest having been heard by me 


- - ae local officers, and an appeal taken thereon, removes the particular tract ; Z 
a’ from the. jurisdiction of the local officers, “until instruction by the 
_ Commissioner”, remains in force, with the single. exception named, If 


- final proof had been offered, it could only have been retained by the 


7 7 local officers. The filing of Mrs. Gant stands as much suspended as me 
that of Locke, time does not run against. her, , pending the appod For 
_ this reason the first two grounds of the motion fail, 


As to the third ground of the motion, it may be said that it enone a 
~ to asking the Department to cancel a filing on anex-parte, corroborated ° 


affidavit, without notice to the party, and without a ae Such a 


_ ‘motion can not be entertained. The motion is overruled. 


‘The evidence very clearly shows that Mrs. Gant was prior in time, i in 


ve settlement and filing. Locke went upon the land. while her house was 
being built, and hell it was nearly finished. He simply attempted to 


take the land and her impr ovements. This he should not be permitted a 


~. to do, his filing should be canceled, according to law, but as you have _ 
approved the actior of the local officers, allowing it to remain of record, ote 
-- subject to the rights of Mrs. Gant, I will allow it So to remain. “The = 

a - decision mppenee from 1 is affirmed. 7 a 
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HOMESTEAD EN ‘TRY—APPROXIMATION. 
oJ ULIUS Craw. 


The rule of approximation will be applied to a homestead entry that embraces frac- 
tional eu Dri iatons in two sections, 


First Assistant Seoretars y Sims to the Commissioner of the General Land 
| Office, August 21, 1898. 


On the 19th of August, 1890, Julius Cramm commuted his home- 
stead entry co.cash entry for lote ll and 12, Sec. 31, T. 25 8., BR. 17 E., 
and the W. 4 of the NE. £ and lot 6 of Sec. 6, T. 268., R. 17 E., M. D. 
M., Visalia land district, California. 

Accor ding to the certificate of the local officers, the tract embraced 
18.41 acres in excess of one hundred and sixty. They issued receipt | 
No. 6359 for the payment for one hundred and Sly acres, and excess 
receipt No. 5426 for the 18.41 acres, | 

In aletter addressed to them on the 11th of March 1992, you informed : 
.them that the excess was 17.94 acres, according to the official plats on 
file in your office, and directed them to notify the party that he would 
- be allowed thirty days after notice, within which to elect which sub- 
division he would relinquish, so as to make his entry approximate one 


' hundred and sixty acres. You also stated that in the eveut of his fail- 


ure to signify his intentions in the premises within the time specified, 
orto show cause why he should not be required to do so, his ennhy 
would be held for cancellation. 

On the 11th of May, 1892, the local officers ‘nibemed you that threw: : 
had duly notified the entryman of the matters contained in your letter 
of March 11, 1892, atid that no response had been received. | 

On the 16th of July, 1892, you held said entry for cancellation, and 
directed the local officers to notify the entryman of that fact, and in- 
form him of his right of appeal. Notice to that effect was sent to the 
entryman by registered letter, on the 22d of July, 1892, directed to him 
at his post-office address, where it was receipted for in his name, “ per 
Gruenhagen Bros.,” on the 11th of August, 1892, | 

On the 30th of September, 1892, an appeal was filed in the local office, 7 
in which you were notified that “the above named claimant, through 
his transferees, hereby mopens from your action in holding saa entry 
for cancelation.” . 

The grounds of appeal are then stated, and it is asked that your 
decision be reversed, and that said entry be confirmed as made, and — 
that patent issue for the land as described in the receiver’s receipt. In 
support of thisrequest, the cases of James Hanna: (12 L.-D., 356) and 
3 Abram A. Still (13 L. D. , 610) are cited. 


The notice of appeal is signed by a lawyer, who adds after hisname 


the words “attorney for Gruenhagen Bros., claiming under purchase 





aol Ss one J ulius Cramm.” Without raising any ee as ie the ae. 
right of said par ties to appeal, without disclosing the fact that. they 
are the transferees of Cramm, and parties in interest’ in the proceed- 
ah... ings against. his entry, it is sufficient to say that the cases cited donot. _ 
sustain the position taken in their behalf, in the appeal. beforeme. 
The entry now contains 177.94 acres, which is 17.94 in excess of. one 
| hundred. and sixty. From the papers before ine, it appears that lot 1 
in section 31, contains 27.94 acres. Should thatlot be relinquished, the 
entry would still embrace one hundred and fifty acres. No diagramis |. 
3 furnished, but it does not appear that the relinguishment of that lot 
would impair the contiguity of the land comprising the entry. ‘With 
lot 12 excluded, the deficiency in the entry from one hundr ed and. sixty . 
acres would be less than the present excess. . The rule governing. such — 
i. cases, as laid down by your office, and approved by the Department, 2 
x in the case of Henry P. Sayles (2 L. D., 88) is, that where the excess — 
above one hundred and sixty acres is Srey oe than the deficiency would | 
be, should a subdivision be excluded from the entry, the excess will be 
excluded, but where the excess would not be greater than the o defleleney, | 
| the entry would be allowed.to stand. 7 
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‘This rule has been adhered to by the Depend except in cases — 


ree. 2 Where a lot. or subdivision could. not be relinquished without. abandon. . : “ 
ing improvements, or destroying the contiguity of the tracts entered, __ 
-. _In the cases cited by the appellant, the entries embracing an excess 
‘over one hundred and sixty acres were allowed to stand because a re-_ 
linquishment of asubdivision would cause the abandonment of j in 1prove- de 


ae ments, or destroy the contiguity of the tracts-embraced therein. tis — 


aD nearly approximate one hundred and sixty acres, or cause be shown to | - 
‘your satisfaction, why such reduction should not be made, within sixty 
days after notice of this decision, said entry will becancelled. Should — | 
such relinquishment, or such showing be made, you will takesuchaction > 
. in the premises as-is proper. The decision appealed from is modified | 
| accordingly. | | . rs. > 


~ not made to appear that any such result would tollow. the velinguish- e 
iment of lot 12, in the case at bar. : 


Unless a relinquishment is made which will make: the entry more | 
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PRE-EMPTION FILING—RESIDENCE—TRANSMUTATION. 
- BOMGARDNER v, KITTLEMAN. 


The infancy of a pre-emptor at date of filing declaratory statement will not defeat 
the pre-emptive right, if the pre-emptor attains the requisite age prior to the 
intervention of any adverse claim, and good faith is otherwise shown. 

- Absences from the land are excusable when necessary to obtain means for subsist. 
ence, and for the proper improvement of the land. 

‘An application by a single woman to transmute a pre-emption Sata to a homestead — 

- entry is not defeated by her subsequent marriage where it appears that she was 
| duly gualified at the eats of her application. 


First Assistant Secretary Sims to the Commissioner of the Denetin Land 
Office, August 22, 1898. : 


With your letter (“G”) of October 5, 1892, you transmit the appeal 
of Lizzie M. Bomgardner from your decision of April 19, 1892, holding 
for cancellation her declaratory statement made June 18, 1888, for the 
N#.4, Sec. 26, T. 27 N., BR. 47 Wz, Alliance, Nebraska, alleging settle- 
ment thereon 3 days ‘Carlier: 

On July 7, 1890, she made application to transmute her fine to a 
homestead ree Her application was rejected, because of a home- 
stead entry made for the land by one Robert Kittleman, on December 
10, 1889. 

eh srenpou she asked for a hearing’ to show her superior right to the 
land, Hearing was aceordinely had on August’14, 1890, at wnicn both 
parties were present. 

The register and receiver, on August 20, 1890, decided that the tes- 
timony showed no abandonment on the ae of Miss Bomegardner, and 
that her application to transmute her filing should be pene and 
-Kittleman’s entry canceled. _ 7 

- Your said decision, as above shown, reverses that action, in Miss 
Bomgardner has appealed therefrom ti this Department. . 

When Miss Bomgardner made her filing she was. not twenty-one 
years old, not attaining that age until March, 1889—she was therefore. 
not a qualified pre-emptor. Your holding, however, that her infancy 
at date of filing would not defeat her claim, if she attained the required 
age before any adverse claim attached, good faith being otherwise 
shown, is correct, and the only question . be determined on the ap- 
peal is, whether her residence, improvements, ete., as shown. by the 
testimony, were such as gave her the superior right to the land as 
against the entry of ‘Kittleman, made nearly eighteen months subse- 
quent to her filing. 

The evidence shows that she was In adiceat circumstances and com- 
pelled to work away from home, as a domestic, doing kitchen and 
- dining-room work, for her support and to. obtain means to improve the 
place. The improvements made on the land were placed there by her- 
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ae? self and. aes and consisted: of a house pienteol! by twenty: fst, with he 
two windows and one door, comfortable at all seasons of the year, and - 

_. valued at $100; a cave ten by twelve feet; chicken house twelve by 

> fourteen feet; a well twenty-seven feet deep, affording good water; and 
six or eight acres broken and in cultivation; twenty-five peach. trees, 
and one hundred ash and box elders; total value of improvements : 
oa 8250. ‘She finished her honse about J uly; 1888, aud broke two or three 


acres of land that season, and establis hed her. residence. She swears 


that she had no other place of residence, and settled on the land for - 


 & per manent home; she had the usual articles of household and kitchen 
furniture in’ the house, consisting of table, stove, chairs, trunk, ete., 
and when away from the place she always left these goods in the house, 
She worked sixteen weeks for her sister, doing kitchen work. She was 


at the Union Hotel, in the capacity of a dining-room girl, from Novem- 
per 17. 1888, until February 20, 1889, and at the Clifton House, in the © 
- game capacity, from March 1, until December 2, 1889. During these 
periods, and once. or twice in each month, she returned to her home, 7 | 

ee et generally staying a day or two each time, and looking after the affairs 

on her place, and Josing her time at the hotel. Her mother and father 

-.. Jived on the place, from November, 1888, to J wy, 1889, a partof which 

time she was employed elsewhere. She appears to ‘have been on the | 


place and. at work, senting out trees, digging penne ete., when not a 


hired out. 


Witness De Hart testified that elaine had resided on. the land ‘ since - = 


about the time she filed. Saw her there frequently,. and saw chickens 
about the house and smoke issuing from the chimney. | | 
‘Witness Ruggles testified that her residence had basi on the ake 


s0 ee ‘since filing, having frequently seen her there, but that by reason. of her ' 
ee employment. she was not continuously at home. | 
-... ‘Witness Crozier testified that claimant had resided ¢ on “the or a 
"part of the time, and always considered it her home and residence, 
“and during her absence she left in. the house all necessary household. 


furniture for use on her return.” Saw her there. more or less every 
month from July to December, 1889, and in 1890 all the land broken, 
Six Or eight acres, was cropped to batley and oats. This witness mueW 
claimant worked out for a living. a 0 
The evidence on part of. defendant's eae is 0P a nepative dias 
acter, and. consisted mainly 1 in the statements of. witnesses who were at 


or near the place on different: SepastonS: and saw no one ee ther ) or 


any signs of habitation. 


. he absences from the place, their duration, ete,, are ound largely | 
-. from claimant’s own testimony. She kept these dates; and also the — 

- time she was at home, to enable her to make. satisfactory settlements — : 

with her employers for the time she was at home, which corresponded. 


with the time lost i in her employment, aS above: set out. Itis tr ue, that | 


7 she Spent more time. in working for others than she did at home.. But | ar 
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it nowhere appears that she had any other home, and the evidence 
shows that she was dependent upon her own labor for ‘support, and - 
that it was necessary to work away from home for her own subsistence 
and to gain means to-improve her place. This she did, and the im- 
provements she made on the place were of themselves arp under all | 
the circumstances, to show her good faith. Kittleman made iis entry 
with full k nowledge of all these improvements. | 

~ Again, the fact that Miss Bomgardner applied to transmute her filing 
to a homestead entry, thus proposing to live full five years on the land — 
before she could obtain: cee negatives the idea that she took the 
land for speculative purposes. -_ : | 
J think itis sufficiently shown that she established a . bona fide resi- 
dence on the land; that her absences therefrom for the reasons given 
are excusable, aan we her residence has been continuous. (Nellie O. 
Prescott, 6 L. D., 245.) 

Among the fe in this case is a paper purporting to be an answer - 
to the appeal herein. Certain statements of fact are made therein, duly 
sworn to; but, inasmuch as this so-called answer does not appear to 
have been served on the opposite party, and no notice thereof given, 

as required by the Rules of Practice, the same will not be considered. 
_ I find, however, that the return registry receipt, which accompanied 
_ the ones sent by the register and receiver, on April 22, 1892, intorm- 
ing claimant of your said decision holding her filing for‘ cancellation, is . 
signed “Lizzie M. Bomgardner, now Mrs, Chilson,” which indicates: 
that she has been married since the hearing before the local officers. 
As a married woman, she is now disqualified frou making homestead 
entry. Her application to transmute her filing was made, however, 
before she became disqualified by her marriage and after she. had 
attained the required legal age, and, as above seen, the hearing showed — 


that her residence, cultivation, etc., were ample to show her good faith - 4 


and her right to tr ansmute. es application to enter, being a legal. 
one at the time, was while pending equivalent to an actual entry, so_ 
_ far as her rights are concerned, (Pfaff 7. Williams, 4 L. D., 455; Arthur. 


-P. Toombs, 10 L. D., 192; Griffin v. Pettigrew, idem., 510), and an 


entry made by a single po miant is not affected by marriage before final 


| proof (Alice M. Gardner, 7 L. D., 479). 


The law regards that as ‘aoite which should have been done, and T 
concur in the opinion of the register and receiver that her application _ 
should have been allowed on the termination of the Resting; which she | 
invoked to show her superior right. | . 
. Miss Bomgardner will therefore be allowed to transmute Hee filing toe 
a homestead entry as of the date of the decision of the register and 
receiver (Angust 29, 1890), awarding her that right, and Kittleman’s 
entry will be once | 

The decision appealed. from i is accordingly reversed, 

ss acaces cl 17 14 | 
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a HOMESTEAD ENTRY EQUITABLE ACTION. dix 3 
—CooKE v, VILLA. | 


Equitable action ona homestead entry, Tater which. final proof i is not antmitiad 
withiu the statutory period, is defeated by an intervening contest on behalf. of 
an adverse applicant for the tract involved. 


— Hirst Assistant Secretary Sims to the Commi issioner of the. General Land 
Office, August 22, 1893. | | 


- The land in controversy is the SE. 4 SE. 4 and lots 2, 3, 4,5 and 6, 
Sec. 26, T. 1 N., BR. 14'W., S.B.M., Los Angeles, California, land dis- 
trict. - 
‘The record shows that Ramon Villa made homestead: entry of said 
tract December 6, 1882. On January 9, 1891, ‘Bartholomew Cooke — 
- made homestead. application for said. land, whielr: was. rejected by the - 


cane . register ‘ ‘Con the ground that the tract applied for is covered by home: | a 
stead entry No. 1158 of Ramon Villa, filed December 6, 1882.”. On the 


same day . Cooke appealed from this decision, setting up various — 


. grounds of error, which are substantially that the claimant has not 
_ complied with the law as to residence and cultivation, and that he had 4 


not offered final proof within seven years from date of his entry and. 


asked that a hearing be ordered “as per rule one of practice.”. The. — | 


said appeal was accompanied by the affidavit of Cooke and another. : 


On January 9, 1891, the register notified Villa that the homestead © 
— law-re equired “that final proof of settlement and cultivation be made 


within two years after the expiration of five years from date of entry,” 


that “the time fixed by the statute has. expired, and directed him to — 
show cause within thirty days why his claim should not be canceled. . 
Thereupon on January 19, 1891, he applied to make final proof, and 
after due notice offered the same before the register and receiver on 
April 1, following. In the meantime | oll March 16, A891, you ordered a 
ob hearing on said appeal and affidavit.” — go 
On April-1, Cooke appeared. and filed his protest against the final | 


proot alleging: 

(1) Over seven years have elapsed since said entry was made and it now is vot 
and. expired by limitation. 3 

(2) Said Villa has not made bona fille continuous residence on said tr act since malk- 
ing entry thereof. : : 

(3) His cultivation, improvements and use made of said viet “do. not entitle him 
to a final homestead receipt therefor. 

(4) Said final proof should be rejected for want of good faith of the said Villa; 
protestant alleges that the tract in question has suffered in value from the occu- 


- paney of Villa—more value in‘*wood having been removed. therefrom by ay ¥ illa 


than he added thereto by his. improveme nta. 
—. (5) Said final proof. should be rejected on the further Boa. that the protestant . 


| has made a homestead application for the tract in question, the same. being now a. 
‘matter. of record, and a hearing ordered thereon. by Commissioner’s letter eH cs 


. March 16, 1891, said alleg ations protestant : is. eady to. Dee at. such. time as you may a 
«grant ae therein. 2H | . 
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‘The attorneys of the respective parties stipulated in writing “that .~ 
the entire evidence in the matter be now taken and notice waived on 
the part of said Villa, and this be considered as a contest hearing as well 
as protest against acceptance of final homestead proof. of said Villa.” 

. A hearing was had before the local officers and as a result they held | 
| that the final proof of Villa should be rejected because presented more 
than a year after expiration of the period within which a homestead 
claimant is required by law to present the same. While they recite | 


7 briefly the evidence pro and con on the question of residence and culti- 


-yation yet they did not pass upon it, but based their decision wholly 
on the other question. Villa appealed and ‘you by letter of May 6, 
1892, reversed their judgment. - You found that Cooke had not sus- 
‘iaited his charges of failure to comply with the law as to residence 
and cultivation, and. therefore the question was as to whether “the 
failure-to submit final proof within the.statutory period calls for the. 
cancellation of his entry.” This question you decided in the negative, 
holding that Villa’s entry should be submitted to the board of equl- 
table adjudication for its action. . 7 


Cooke appeals. 
He assigns the following errors: 


(1). The findings of good faith a3 to residenée ans li nprovements of Villa are not 
sustained by the eviilence. 

(2). It is shown by the evidence that Villa, willfully neglected making final proof 
until the adverse claim of Cooke was made a matter of record. 

(3). The Commissioner erred in tinding that contestant Cooke did not ee Q 
failure (on the part of Villa) to make final ey within the statutory period and is 
noe entitled to ajudgment by reason of that fact. ° 

(4). The Hou. Commissioner errs in finding pe Loake: S | upplication 1 igs not an adverse 
claim and of no effect. | 

(5). In the face of an adverse oun Villa can not plead equity and have ne CASe.- 
referred to the Board of Equitable Adjudication and it is an error to so hold. 


_ The fact that Villa did not offer his proof within the time allowed by 
~ law is not disputed ; he knew he was required to make it within seven. 


years after the date of entry; ; he lived within eight miles of the local 


land office and was frequently in the city where it was located; thirteen — 
months after the time for making proof had expired. Cooke ‘nade his | 
homestead application to enter the tract, but owing to the fact that Villa’s 
entry still remained, of record Cooke could not be allowed to make his 
entry.. While this was so, it seems to me that Cooke’s application and 
_ his affidavit filed on the same day, was tantamount to-the assertion. by 
him of a “ claim” to the land within the meaning of section 2456 Revised 
Statutes, which defines. the character of the cases and the circumstances 
under which they may be passed upon med the board of eae adjudi- 
cation, as follows: 


Where the law has been substa utially complied with, and bus: error or irregularity 
arose from ignorance, accident or mistake, which is satisfactorily explained; and. 
where the rights of no other claim ant. or pre- a are prejudiced, or where there _ 
is no adeakss claim. : . 
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- Under ne limitations aa restrictions the case could not. ouonetly 


et ee referred to the board of. equitable adjudication in the Le ae of 


such a claim as Cooke presents, | 
The Department has no power by rule, ves e or - otherwisé to. 
extend the time allowed by. law for making final proof, and in the pres- 
ence of an adverse claim an entry can not | be submitted to the board of 
equitable adj udication where the proef is made after the expiration of 
the statutory period. See John ©. Mounger, 9 L. D.,.291. | ; 
-Villa’s homestead entry will be canceled and Cooke's application to 
| ae will be Oe The decision n appealed from is reversed. 





HOMESTEAD CONTES THEIRS OF HOMESTEADER. 
/-Ricnarps v. “Rasmussen. 


Where a homesteader dies fei cin a widow, who also dies parore compliance with 
_ the homéstead lai, the right to acquire patent passes to the heirs of the entry- 
_ man, both adults and minors, equally, and the. subsequent failure of said heirs |. 

to reside upon or cultivate the land oper ates as an ab andonment thereof. 


First Assistant Secretar: y Sims to the Commissioner of the General Land. _ 
> Office, AX gust 22) 1893 


With your ee (“%) of November 12, 1892, j you’ i ansmit the 7 
record 1 in the case of Jennie Richards v. Peter Rasmussen, upon the. 
- appeal of the former from your office decision of May 10, 1892 affirming | 


the action of the register and receiver holding intact: Rasmitssen’s e 3 
homestead entry, made March 10, 1885, for the N E. 3 + of See. 10, T. 130 


 N,R.7E. , Sacramento, California. 
Tt appears that one James. Ferguson made homestead: ia of the 
land September 10, 1881; and on October 14, 1884, Rasmussen brought | 
a contest against the same, charging. abandowment! etc. Service was 
- obtained by publication, and no ‘defense was made, resulting { in a can-- 
-cellation of the entry by your letter (“ C”) of February 9, 1885. 
On October 31, 1890, 1 Mrs. ‘Jennie. Richards, . ah stepdaughter of the. 
entryman, filed a duly corroborated affidavit, setting forth, in sub- 
stance, that Ferguson moved on the land after his. entry; that in July, 
1882, he was taken sick (with consumption), and to obtain better care 
and proper medical treatment, he was taken to the county hospital, 


. where he died November 22, 1882; 3 that his- wife continued to live on | 8 


the land, cultivating aud improving the same, until the winter of 1883, 
when she was taken sick, and died April 14, 1884, at Sacramento, - 
where she had gone. for’ ‘pedival. treatment; that ‘after Ferguson’s | 
“3 death, his son, by a former wife, lived. with Mrs. Ferguson, until the 


latter was moved for medical treatment, when he went to live with his — 
Sg married sisters—one nye in Nelson, and the other in | Placerville, i in 
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tlie same State; that. she was living on an ea 2 tract, aistned an. 
interest in fie land as daughter of Ferguson’s widow, a that she’ 
had no knowledge of Rasmussen’s contest, and no evidence thereof, 

until Jong after the latter settled on the land; tHat she was induced by 
the advice of friends to believe that she would not lose her rights to 
the land until she was afterwards advised that Rasmussen had entered 
the land; that none of the heirs had ever received notice of Rasmus- 
sen’s contest. | 

Hearing was had, and the register and receiver decided that Fergu- 
son’s entry was canceled without due notice to Fergusou’s heirs, and ‘ 
the whole proceedings were for that reason a nullity, service e being had 
upon a dead man by publication. 

The decision, however, concludes as follows: 

Inasmuch the heirs: have had an opportunity at this hearing, inaugurated i 
themselves (Mrs. Jennie Richards having been authorized to appear for and to rep- 
resent the other heirs), to establish their claim to the land, if any they had, and 
inasmuch as it has been proven that they had forfeited any rights they may have 
_ had by abandonment prior to the time Rasmussen’s complaint against James Fergu- | 
. son was filed, we find that they lost nothing by his (Rasmussen’s) failure to serve 
notice of contest uponthem . . . . . that justice will be best subserved by 
allowing Rasimussen’s entry to remain undisturbed . . . . . the evidence shows 
ing that he has complied with the law as to residence and cultivation, etc. 

Your said decision affirms that of the reg ister and receiver, and is 
based upon the same reasoning... | 

The testimony shows that Ferguson had fived on the aad a few 
mouths before he was taken to the hospital, where he died in Septem- 
“ber, 1882. It is not very clear as to whether his widow lived on the 
| land or not, or whether she inade any additional improvements thereon 
after his death. Ferguson was a very poor man, and in ill health when 
he settled on the land. All he did was to build a barn (used tempo- 
_ rarily: for a residence until he was able to build), and cut away the 
_ brush around the same; ‘he cultivated no land, nor did his widow. The - 
evidence is also very eke that, after the death of Mrs. Ferguson, the 
and was wholly abandoned, aivtil six months had elapsed, when Ras: 
mussen moved thereon, t no a. luitional vanes or improvements hav- 
ing been made. - 

If, however, the heirs had resided ugon or ‘cultivated the land for he 
roquined time after Mrs, Ferguson’s death, Mrs. Jennie Richards, being 
no heir of the eutryman, would have had no interest in the land, and 
was therefore not entitled to notice. Wise v. Swisher (10 L. D., a) ; 
Alcott’s Heirs (13 L. D., 131). | 

The testimony shows that Ferguson left three heirs—two married 
daug hters and one son, sixteen years old. By power of attorney, Mrs. 
Richards represented them at the hearing. 

Section 2292 of the Revised Statutes provides bint: “Tn case of the 
death of both father and mother leaving an infant child or children. 
under twenty-one years of age, the right and fee shail inure to the 
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benefit of such ieant child or cet. n. It ‘farther’ ces that 
within two years after the death of the surviving parent, the land may 
be sold for-the benefit of such infants, “and the purchane shall eau | 
the absolute title by the purchase. Bing | 7 
Jt follows that, upon the death of a surviving parent, the homestead 
law having been complied with up to that period, the fee to the land 
covered by the entry (if there be no adult heirs) is cast, eo tnstanti, by 
operation of the statute, wpon the “infant child or children,” the only 
thing being necessary to secure the proceeds of the land “for the ben- 
efit of such infants” is for the executor, administrator, or guardian 
thereof ‘to sell the land within two years, the purchaser acquiring 
thereby “the absolute title. a | 
 Itis held, however, in the case of. nomics 0. Bernier, 147 U. S., 249, a 
that when.a person Taanee a homestead entry of a eeaet of public. pen 2 
and enters into occupation of it with his family and dies a widower . 


_ - the right to complete the proofs and acquire patent passes under sec- : 


tion 2291 of the Revised Statutes to all the children equally, as well 
to those who are adults, as to those who are infants. — 

.. The same rule would obtain. where the entryman dies ce a 
| widow, who also dies Denne the homestead redminements: have been a 


7 7 completed. oe wigs 
In discussing sections 2291. and 2.299, of the Revisell Statutes, the = 2 


‘supreme court, in the decisiou above cited, Says: 


. They point out the conditions on which the homestead. claim may — aia and 
- a patent obtained; and thege conditions differ with the different positions in wh ich | 


_ the family of the detoased entryman is left upon his death, If there are adults AB 
- -well.as minor heirs, the conditions. under which such claim will be perfected aod. 2 
patent issued are different from the conditions required where there are only minor 


heirs and both parents are deceased. In the one case the proof. is to extend to that of 5 
residence upou the property or its cultivation for the term of five years a ae 
but in the other. case, where there are no adult beirs and only minor heirs, and. en 
- parents are deceased, the requirements exacted in the first case are omitted, aud .a- 

sale of the land within two. years after the death of the surviving parent is author- 

ized for the benefit of the infants. . 


Since there were two atlult. heirs. ana one in fiunit heir left upon the 
death of both the entryman and his widow, and since in such case the 
law requires either residence upon the property or its cultivation for 
five years, and since there was neither residenee nor-cultivation of the’ 
land after the death of the widow, but, on the contrary, a complete 
abandonment of the same for. more than six months, the entry was 
subject to contest and cancellation. 

The hearing, which was had at the isaac of one having power of | 
attorney from ths heirs, unquestionably shows that the rights of the 
heirs were lost by abandonment;.and while the entry was in the first 
_instanze wrongfully canceled, yet the hearing, subsequently had, shows 


that by such illegal cancellation no rights which the heirs then had as | 


have heen taken aay) for they had. none to ce he 


DECISIONS RELATING TO THE PUBLIC LANDS. _ oe : 


It may be pertinently asked: “Why should the infant son, of tender os 


"years, be made to suffer loss through the laches of his adult sisters in: . 

not. complying with the law above set forth? Being an infant, he is’ 

~ not supposed. to have known his rights, aud was therefore not person:. 

ally chargeable with laches. -Had he’been the only heir, the fee to the 
land would have been cast upon him, and power given under the stat- 

ute for its immediate sale for his benefit. Having adult sisters, how- 

ever, the right to his. share of the land depended upon a continuation 

of the requirements of the homestead laws, which requirements could _ 

have only been performed by such adult sisters, or a guardian, duly’ 

e appointed, for the infant heir, and in no case would it seem that laches a 
could properly have been iaputed to the infant. : 
The only explanation, as it seems to-me, to this anomalous condition 


lies in the statute itself, as construed by the supreme court, which ue 


clearly requires that where there are both adult heirs and minor heirs, 
the land shall be resided upon or cultivated for the enue five years 
before patent can issue. 


At the time of the hearing in this case, the minor had ease to be an 


infant, being twenty-two years old, and having rested for one whole 
~ year after his majority, without ascot any claim to the land, it may 


be said that he waived any rights that he had tio. the land, even if he | - 


had any rights prior to his majority. | 
The judgment appealed from is affirmed, and Mr. Rasmussen's entry. 
will remain intact, subject to his aunty, show fall compliance ¥ with | 
the law when final proof is offered. one - 


BONES Eee ENTRY-RESIDENCE- MARRIED WOMAN, 


LINCOLN 2 V, GISSELBERG. 


A single woman,. vii makes a homestead entry and suhaequcnties marries, and there- 


_ after lives with her husband (who had filed for an adjacent tract) in a house — 


_ built across the dividing line between the two claims, by auen residence aban- 
dons her own entry. 2: : 


Fir st Assistant Seer ae Sis to the: Ovinmasine of the General Land | 
| Office, August 22, 1893. 


I have considered the case of T. J. Lincoln ». Caroline K. Gisselber gy 
upon appeal by the latter from your decision, holding for cancellation 


her homestead No. 5,500, made October 21, 1884, for the SW. 4 of Sec. _ 


14, T. 8 N., RB. 5 W., anicoue: land citce Wasiincton. 


This case was idecided by the register and receiver in favor of the | 


plaintiff, June 5, 1891. On June 30, 1891, appeal was taken by’ claim- | 
ant to you, and on April 30, 1892, vyou rendered your decision, sustain- 
ing the local officers. — 

The facts shown by the spauiee are as qolldee: 


Caroline E. Gisselberg made entry for above tract October 21, 1884, aan 
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and. Petes in August, 1886, ae Jonas i Gisseltierg who had: - 
~ . previously made his pre-emption declaratory statement upon an adjoin- ae 
ing tract, and went to live with him in his house, situated on the divid-.. 
ing line between, their claims, this being the house, as is shown by the — 
| evidence, (J orias re soemony) under which he made his final — 
proof. - a 
Tt has ‘Deen held, OL. D.,, ‘page 426, that oe deciceucs by hus- — 
- hand and wife Ser be maintained, Hoan together as such in a house 
 - built across the line between the two claims. See also 11 L. D., 22 and | 
2073.12 L. D,, 443 and 197; 13. L..D., 734 and 15 L. Di, 877 and 574. : 
The case of Maria Good ( L. D. , 196) is not applicable to this case. ‘ | 
~ There it was held that the marriage of a woman did not of itself affect : 
her right to make homestead final proof. This is not. the question now. 
at issue. ‘The point liere decided is, that: the wife moving into the house ~ 
- on the dividing line between the two claims, it being the same house 
that was used by her husband to make final’ proof in his pre- emption - 
- elaim, is abandonment on her part of her homestead entry. cae 
a It thas becomes unnecessary to discuss the. questions of improvement _ 
see S of the homestead. entry, or the legal eifect of the claimant's absence. 
Your decision i is therefore affirmed. | | 


| _ATTORNEY—SECTION, 190, REVISED STATUTES. 
WwW. D. “HARLAN, 


, The pliiwe t¢ eat wbeaint the United States,” as. employed i in n section 190 of the Re- . 
vised Statutes, must be construed as meaning a money demand against the _ 
. United States; and it therefore follows that the inhibition | contained in said 
section does not extend to a former employé of the General. Land Office, who’ ap- 
pears. before: the Land Peper went on penelt of aun. applicant os a tract of. ‘pub-, 
‘lie land. = ie >, 


: 7 Seoretar, y Smith to the Commissioner of the General Land Ofice, ‘Avigt St 
.: | 23, 1893, : ae Ay apa th cde 


Ww D. ‘Harlan, attoriiey, appeared at your office for. ‘the pur pose o Ss 
4 representing Dorus M. Fox, who was seeking to. amend his homestead oo 
~ entry, No. 1184, Des Moines, Iowa. : of : 
In your letter of June 80, 1893, you rene t6. recognize 2 him ¢ as attor- ’ 
: ney 3 in. said case, aud he ia appealed to this Department. — - a 
—» Your refusal was based upon the ground that W. D. Harlan: Was dis- 7 
_ qualified; under departmental construction of section. 190 of the Re- 
vised Statutes in the case of Luther Harvison (4. Ty, D., 1 79). | : 
=, Harlan was inspector of survey Ors- general and. United States land . 
a offices, from J uly, 1889, until J une, 1893, during which time the case of : 
Fox, in which he desired to PODee as attorney, was s pending before the: | 
. land oftice. a es 3 - 


3 


4 
é 
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“The section (190 Revised Statutes) upon which your action was s based 
_. provides that: _— | 
It shall be unlawful for any’ person. supouted after the first day of June, one 
thousand eight hundred and seventy-two, as an officer, clerk, or employe in any of the 
Departments to act as counsel, attorney, or agent for prosecuting any claim against 
the United States, which was. pending in either of said Departments, while he was 
such officer, clerk, or employe, nor in any manner, nor by any means, to aid in the. 
prosecution of any such claim, within two years on after he shall hav e ceased to 
ne such officer, clerk, or employe. . 
. The proper solution of the question presented i in the appeal of navn 
clepends upon the meaning of the words “ “prosecuting any claim ag ainst 
the United States.” ; 
The litigation between aitizené seeking to acquire title to fublic : 
lands, under the homestead and other laws, is in no sense a claim. | 
against the United States, nor is an ex-parte proceeding, such as that | 
begun by Fox, for an ‘Harlan proposed to. appear as attorney, a 
‘claim against the United States.” The citizen in his relation to oe | 
government, while availing himself of the benefit of the land laws, is. 
simply exercising a right conferred upon him by the voluntary ac of 


the government. In so far as the great mass of land cases are con-. ~ 


cerned, it“is an indifferent matter to. the government who prevails, 
except | in that broad and comprehensive sense in which it is interested. Si 
in the maintenance of law and order. = 
Mr. Fox is not “prosecuting a claim against the United States, ” he. 

“1s ‘simply endeavoring to avail himself of the benevolence of the gov- 


ernment. This view appears to be conclusive of Harlan’s right to 


appear as his counsel. If, therefore, the case of Fox is not a proceeding 


’ against the United States, Harlan is not disqualified to appear as his — 


attorney, no matter what meaning may be Ewell to the word claim as 
used in the statute. | 

Tt is important, however, to ascertain the meaning to be given to en 
‘word “« claim” as used in the section under consideration. | 

The statute includes all. Departments in which are pending claims - 
against the United States. It is limited in its application by its own 
terms to claims. It does not affirm that all cases are claims; we are 
left therefore to employ the ordinary rules of interpretation ve ascer- 
tain the legislative intent. 

Section 3477 of the Revised Statutes contains the followin a 


-All transfers and assignments made of’ any claim upon the United States, or of any 
partor share thereof, or interest therein, whether absolute or conditional, and whatever 
may be the consideration therefor, and all powers of attorney, orders, or other authori- 
ties for receiving payment of any such claim, or of any part or share thereof, shall 


_be absolutely null and void, nnless they are freely made and executed in.the pres- 


ence of at least two attesting witnesses, after the allowance of such a claim, the 
ascertainment of the amount ,due, and the issuing of a warrant fF the panen 
thereof. 

This statute Was onadied in 1853, under the title of iss Act to pre- 


“vent frauds upon the Treasury of the United States.” The 2d section 





- > of that act contains a provision, disqualifying’s any y officer of the U ae | 
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ae States, or person holding any place of trust or profit, or discharging — 


~. any official function under or in connection with any executive depar — 


. ment of the Government of the United. States, etc., from becoming an 


oo agent or attorney for prosecuting any claim apse the United States. 


“This statute, treating the word claim as something which can not be — 


a assigned until “after the allowance of such a claim, the ascertainment ao 
of the amount due, and the issuing of a warrant for the payment 
_. thereof,” contains: its own legislative interpr etation, clear ly imine: its | 


a : application toa money demand against the government. 


ae “regarded as a legislative interpretation, and will be givew the same — 7 


Where the meaning of a word is clearly defined in one statute, it is 


ee -‘meaning- when used in another statute upon the same subject. The — 


statute of 1853 disqualifies certain officers of the government from prose. 
oo fy euting any claim against the United States. Section 190, Revised . 
Statutes, disqualifies ‘certain. persons who have been employés froin 


Ce. ‘prosecuting any claim. against the United States. The former furnishes | : 


a a rule for the interpretation. of the latter statute. 


In the case of the United States v. Gillis (95. U, 8, 107), the statute Ee 


= of 1853 has received a judicial interpretation. 


Counsel for Gillis, having i in mind section 236 of nee Revised Siatates: a 


which provides that “Adl claims and demands whatever by the United | 


ae  States-or against them, and all accounts whatever in which the United : 


ee ey 


oe States are concerned, either as debtors or creditors, shall be settled and — 7 
‘adjusted in the Department of the Treasury,” contended thatthe act of 


oe : 1883 1 1s. ap pHeaere: only - claims ass er arted before. the Treasury Depart aa 


The court, hiéwever, did nébs So- in oe application of the taints, 


< ; : but construed the act to include such claims as were presented to Con- , 


- are gress, and such as were set. up ‘by defalcation in suits brought by the | 
government: — The court, in said case, said, also, that: the act of 1853. a 
+ embraces: every claim against the government, however ari sng, of “2 


_ whatever nature, and wherever and whenever presented.” 


: . all of them being money. demands, and in perfect harmony with an - 
. caption and body of the act under, consideration. 


Now, the court pointed out the claims which Congress had in. view, : 3 


The plain and manifest. meaning - of the word laim ait the” 


ae United States, as used in the decision, is that the act embraces a : 
_- claims, and that all claims are money demands,. . 


Again, itis decided in the “ Abbotsford ” “case, in ‘the 98th United | 


See, ; States, ] page 400, that when words used in a previous act have acquired - 


= 2 by. judicial interpretation a definite meaning, they. will, when. used i in 
ive papeedunt acts, be presumed to be used in the Same sense. 


Claim against the United States, therefore, as used in ‘Section 190, ' 


me = Revised Statutes, must: be construed: as meaning a “money demand 
against the United States. a _ 


Baier 
_— 
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ca In seeking the legislative intent, and keeping in mind the mischief i 
| (sought to be remedied by- the statute, it is not improper to inquire | 
| somewhat into the history of its enactment. 


Section 190 of the Revised. Statutes is included in the Post Office 
appropriation bill, approved June I, 1872. . It seems that the act grew. 
out of ascandal emanating from the acts of a clerk, who, taking advan- 


tage of his position, familiarized himself with a large number of claims 
against the government, left its service, and sought and obtained em- 


ployment. of the claimants, prosecuted the claims, and received | a atee | 


percentage of the recovery as compensation. 


It will be borne in mind that the acts of the clerk, a repetition of 


_ which is sought to be. oe 4 the Statute, relate to money de- — — 


mands. , 
In 14th Peters, page. 178, the court say: 


It is undoubtedly the duty of the court to ascertain the meaning of the legisla- | 


” ture from the words used i in the statute, and the subject matter to which it relates; 
andto restrain its operation within narrowet limits than its words import,if the 


court are satisfied that the literal meaning of its language would extend ao cases — 
which the leg islature never designed to include in it. os 4 


In the case of Luther Harrison (4 L. D., 179), the reason given be *s 
extending the inhibition of section 190 to all cases in this evarumor ie 


is in the following language: : 
Certain govermment employés are the trusted custodians of its ioaks and papers, 


while others have free and unrestricted access to the same. It might be an easy. 


thing for a faithless employé to use his time, uot in the speedy and just settlement 
of claims against the government during the term of his office, but in preventing 


such settlement, and putting them in such a shape as to enable him to reap hand- ~~~ 


some profits by their unjust settlement after the term of his service has expired. 
In view of the fact that in cases pending before your office or in this | 
Department, in which persons are seeking to acquire title to the public - 
lands, all parties in interest have access to the papers, that the evidence 
is pod elsewhere and before they reach your office, that it is not 


_ in the power of’ a clerk to hinder or retard the consideration of a case, — 


that all his work is reviewed by the Commissioner and the Secretary, | 


it is not easy to conceive by what means an ewployé can put a case in 


- guch shape as to =n a handsome pa after his term of. service ; 


expires. 3 | 
The case of Dorus M. Fox, not being ai money. oni against the 


government, W. D. Harlan was not disqualified to act as his attorney. | 


- pepelele your said decision is reversed.~ 








Siting oe rere. ioe onsite = 


PRACTICE-INTEREST OF LOCAL OFFICER--REHEARING. 


 EMBLEN. v. Wrnp. se 
(On Review). 


Be local officer, who has a _ property interest in’ the subjectmattor involved ina cou 
. test, is not qualified to try and determine the case. : 

“There | is no limitation as to the time within which a motion for a new hear ing, based | 
on newly discover ‘ed evidence, should be filed. | : 


ioe Secretary Smith to the Commissioner of the General Land ofiee, or. : 


(2, 1893. 


| On March 2 2, 1893, iia Fr. Emblen filed i in this Hepaitnent his 
motion for review aind reversal of the decision of the Department in the | 
- case of said Emblen Ww George KF, Weed, 16 L. a a8, gies the aOlr | 


ae lowing grounds of | error: 


1, In not finding that the contestant naa proven ' the allguavians of his contest affi- ee ote 


davit, as he proved that Weed did not reside: upon the land in. controvers y; and there i. | 
Was no. proof contradicting or tending to contradict. said testimony. . oo 
3. In not holding that it was error to order a further hearing: after the « case had ~ 


" been duly closed and after Weed had waived all Ti ight to offer testimony by declin- 
- ing to do so when he had his day in court. oo 
8. In considering the testimony taken at said earnige on a Sonteinie: 16, 1890, when Pie f 
ae gaid. testimony was wholly incompetent because not offered . aut the only hearing at 
ne which said Weed had a right to offer testimony. 


— 4. In not disregarding all testimony taken at the hearing of September. 16, 1890, - 
~ and in not declaring all proceedings under said testimony ¢ as null anil void because | 


the case had been legally closed as to-all parties. 


' 5, In not declaring that the only competent testimony i in itie pecoud was that taken 
on April 25, 1889,. and in not holding from said testimony in ‘favor of the contestant be-. 


cause said testimony clearly shows that Weed did not reside upon the land as very 


i fully appears by reterence to the destonony: of Edward Dunn, Sarah Puay and Mrs. _ 
Charles Harvey. | . 


3 6. In not. holding that it was error in thie eounissiouet of oe ee al Land Office a ae 
oa "3 in recalling and revoking his. order of cancellation because said order of cancellation ‘ 


was warranted by the undisputed testimony taken at the hearing on April 25, 1889. — 

NT, In deciding the case upon a.mutilated and insufficient record, as the papers origi- — 
nally filed in the case were not all on file when the Honorable Secretary rendered his 

decision, to wit, the first two pages of the testimony taken at Denver, April 25, 1889; 


the lumber bills. signed by George Fred Weed at Benkleman, Nebraska, during the 
. maonths of August, October, and N ovember, 1885; also a photogr aph filed in the case. 
Said lumber bills tended strongly to contradict. the contention that Weed lived on 


. the land at the time claimed by him. | 
8. In deciding the ¢ase tipon this ienmpiet rer when te papers. in. he case 


a - : | had been tampered with for a corrupt purpose or had been accidentally mutilated by | 
cen which the rights of Emblen had been. prejudiced. Whereas, if the entire record had — 


oe been before the Department, it might have reached a different conelusion.. 
9. In holding contrary to the law. — 24 
10. In finding contrary to the evidence. 


 Subsequeutly, Weed, by | his counsel, smoved to dismiss the same, ae ; 
: cause not filed in time. ee 7 ao 3 : 
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April 4, 1893, Emblen, in support of his motion, filed his affidavit . 
showing. that since the trial he had discovered new evidence, which con- 
sists of two way bills of Immber and hardware shipped from Denver on — 
April 15, and 21; 1885, to George F. Weed, the claimant, which Emblen, 
' in his said affidavit, alleges to have been used by Weed in the con- 
struction of his shanty on the claim. Copies ¢ of these may bills are 
attached to his aifidavit. 
- Weed made pre-emption cash entry for the SE. 4 of Sec. 22, T, 2, N,, 
R. 48 W. , Denv er, now. Akron, Colorado, Se oniber 19, 1885. | 
| Gate fourth iy of the next ons Emblen filed an affidavit of - 

- contest against said entry, alleging that it was fraudulently made for 
trade and townsite purposes, and that he had never complied with the 
requirements of the pre- -emption law as,to residence on the land, ete. 

May 21, 1889, the local officers at Denver recommended a emeal 
of the contest, upon the ground that the allegations therein were not 
sustained by the evidence. | 

Hmblen appealed, and on February 20, 1890, your office reversed the 
action of the register. and receiver, and held the entry for cancellation, 
finding that the evidence showed ae ‘said Weed never before date 
of said. entry became a bona fide resident upon said. land or peeled on 
the same in good faith.” | 

Weed moved for a review of said decision, and asked if that could 
not be er anted, that a new hearing might be ordered before the local 
office. 

In the meantime, a oe of several. Frunaesa inhabitants had been 
built upon the land, and the mayor and board of trustees of the town 
petitioned that a hearing be granted, and. that they be allowed to in- 
tervene and be mace parties defendant. Several citizens of the town 
asked also for.a rehearing anc to be allowed to inter vene in their indi. 

vidual rights as property ownersin the town. 
- . On consideration of these several motions and petitions, your pre-— 
desessor, while holding that no sufficient showing had been made upon 


> which to erant a rehéaring, directed-a further hearing to be had, in 


order to allow Weed to rebut the testimony ‘presented by Emblen at 


the Denver office, the contest there having been dismissed on the evi- 
dence produced by the contestant, the defendant having introduced no 


testimony, except a deposition taken at the instance of the contestant, 
and a certified copy of his final proof testimony. It was also ordered: 
that at the new or supplemental hearing, the defendant should first 
introduce his testimony, after which the contestant would be allowed 
_ to offer other testimony in rebuttal. | _ 
- Before the date fixed for the hearing,.a land office Was ‘eetablished at 
_ Akron, Colorado, which embraced in its jurisdietion, the land in con- 
_troversy. In consequence of this change in jurisdiction, all the papers 
in the case were transferred to the Akron office, and the parties in 
interest were notified by the register of that office to appear there on 
. the 16th of September, 1890, and submit their additional testimony. 
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ae --Emblen: nade: no appearance at this hearing 2, “put: forws ar ded throtigh- = 
ies tiie mail a protest against the jurisdiction. of the Akron officers, for the 


reason that the receiver of'said office was an interested ~ party, because’: 


| he-was the owner of a lot-in the town of Yuna, the title for which. he 
had. derived from Weed, the claimant. His_ protest was overruled, 


es upon the ground, as satel by the local officers, that “ the receiver does 


~ not feel prejudiced i in this. contest one way, or ‘thie other, ae and the trial | 
proceeded ex-parte. ms 
Weed introduced a great number of witnesses, dieeaiy all of whom 

were residents of Yuma, their testimony going to show th: it Weed had 

- complied with the requirements of law as to. residence, ete., and also 


- impeaching the credibility of two of the main witnesses ‘for the con- 


testaut, who had been examined at the Denver office. ‘Testimony was - 
also introduced to impeach ar ig _ destroy. the charac ter of Emblen, the | 
~ contestant. | peg | 
_ Nov ember 4, 1890, the local olticars mendered their Wecision as ‘fole | 


ieee “We find the preponderance of testimony in favor of claimant’s ee 


good faith in acquiring title to this land, and dismiss the contest.” 
Emblen appealed, and. on May 28, 1891, your office affirmed the 
= action of the local office, and held that Emblen had no right to appeal, 
because (as appears from the record) he had waived his claim to pref- 


erence right at the date of the hearing at the Denver office, 


Upon the rejection of his appeal, Emblen applied to this Department. 


for an order dir ecting your ofiive to certify the record here for exami-- | 
nation, which was granted (see 13 L. D., 722). Upon receipt of the 


; record, this Depar tment, by decision of ine January 9, 1893 (16 | ab Pee 


: - 98), affirmed the action of your office in dismissing the contest, and it 
is for review of this judgment that the motion now before me was filed. ~ 
~The charges contained in the brief of counsel for contestant, against 


the good faith of the entryman, are SO. grave that the whole record: In... 


| ~ eluding the testimony at both hearings, has been carefully examined. | 


‘The evidence adduced at the first heati ing, which was had at Denver, 
unquestionably warranted the decision of your predecessor, Commis- 
sioner Groff, in holding the entry for. cancellation. Three witnesses 
for the contestant swore that: the claimant had. never resided on the 
land; two of them, Dunn and his wife, testified that the house on the 
ie was not built until the latter part of April, 1885, and that it 
leaked and was uninhabitable; that. they themselves moved into it 
and remained there a week or tw o during the time Weed claimed to | 


-. have resided there, and were forced to abandon it because it would. 
~ not shed water; that during all the time he claimed to. reside there he 
os was, only an occasional visitor, coming on the morning train and” leav- 
_. ing on the return train the same ‘day. Dann was: employed to baild — 


_ his shanty, and his wife washed for Weed. ‘He would bring his clothes 
~ to her from Benkleman. Mrs. Harv: ey corroborated them as to his . 


_ 1 non- Tesidence « On. the land. 
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The defendant did not testify, but introduced a. certified copy. of his. 
Anal proof, and also a deposition of one Foster, which had. been taken - 
- by the-contestant, but not introduced by him. ee wens 
~My. Foster’s testimony was to the effect, that. he was a grocery 
keeper in Yuma from August 10, 1885, until the spring of 1887; that. 


~ his store was situated on the railroad company’s right of way, until - — 


April or May, 1886, when he moved it on.to the tract in controversy. 
-. As to Weed’s residence and oveupancy of the > shanty, his. testimony 18 
as follows: | 


a know that aeons PWweed hada house and resided on the SE. 2, Sec. 22 a ed 

, R. 48 west, as I one see him there; visited him in his honse; called once os 

i was up in the morning; saw him in bed; have seen smoke i issuing from his stove- | 
pipe; have seen pe of provisions in hig house that he had pr epared for use, of 
my own knowledge ; I do not kno wW that he hal any other home during this time 1 ay 


. to 1886. 


Some other depositions were had tending to show thi ut ants tlie 


ae summer Weed claimed to reside upon his. ‘claim he was foreman and — 


manager of a luinber yard in Benkleman, Nebraska, said to be about 
eighty miles from the land, and upon ‘his testimony the local officers . 
found that the evidence was not sufficient to “ warrant us in overruling 
the former decision of this office,” and dismissed. the contest. ao | 
“former decision” referred to was the acceptance of the final. pr oof. 
- At the hearing ordered and had at the Akron office, fifteen wittiesses 7 
3 were examined by Weed. Of all these but two testify to his continu. — 
ous residence upon the land. These two witnesses are William ©. | 


~ Orum and T. B. Babcock, who were also his final proof witvesses. The a 


remaining thirteen witnesses were used ‘chiefly to. impeach the testi- 
mony of Dunn and his wife, who were witnesses for the contestant at 
the Deuver hearing, and also to assail the character and good faith of 


' the contestant. His own testimony and that of Orum-and Babcock — 


is to the effect that he built his shanty on the land in the month 
of February, 1885.. Dunn and his wife, at the Denver. hearing, 


Say that his shanty was not built until the latter part of April. ee: | 


He says that his first act of settlement was building his house, 
house, when he immediately moved into and remained there until | 
September, 1886. . Although many witnesses at the Akron hearing — 


- - swear that Dunn’s reputation is bad, arid that they would not believe 
him under oath, and that his wite was so completely under. his. control : 


“as to vitiate ne testimony ; ; yet the evidence discovered since the hear- 
ing, on its face, seems to show that these impeached witnesses were | 
about the only oues who told the exact truth as to the date of the con- 
' struction of the claimant’s house. ‘This date is most material, because — 
by Weed’s own testimony it fixes the date of his settlement on the 
_jand, and, if this occurred on the last of April, instead of February, 


his residence, granting it to have been continuous, could not have ex- 


ceeded five months at the date he made final. proot, September T9, 
1885. , 
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‘The testimony taken. at the. Aeron office is ‘Anbatistadtory-4 in some 7 


on oe respects. The witnesses nearly all seem to be not only interested, by : 


;eason of their residence on the land embraced in the enitry, but. many - | 


of them disclose a prejudice against. the contestant. Some of them 


were indicted through him for a riot or some breach of the peace in 
_ endeavoring to force his removal from the town... They say that. his. 
presence was obnoxious, on account of his bad character and immoral 


practices. -What these practices consist of is but vaguely hinted at in | — 


the evidence, and leaves a candid examiner with some suspicion that the | 
true basis of their prejudice is his inter ference with the entry upon .. 
which their property rights are dependent. | 

It is also shown by the record that the receiver of the office at Akron 
has some. property rights that would be disturbed by the cancellation 
of this entry. While there is no rule or regulation. of this Depar tment | 


| providing fora change of venue in such case, or the substitution of 


some other officer not interested in the result of the trial, every consid- | 


: eration of propriety would dictate that one having au interest in the 


- . controversy should not be permitted to control or participate in the 
ea judgment. ‘Such an exercise of jurisdiction, is abhorrent to English — 


and American jurisprudence. In fact, such an interest, ner ae disquali- 
fies the court from exercising jurisdiction | 
When this case was brought before the Akron offi, it was the éleae 


duty of the receiver of that office either to have disposed of his inter- 
est in the land in controversy, or resign -his office of receiver. It will — 


not do for him to say that he does not “feel pr ej judiced one way or the — 


nfs other.” The fact that he has a property interest in ‘the controversy 


: ea deprives him of jurisdiction to. try and. determine the case, under all | : . 
-. the rules of the common law, and it is more than doubtful whether re 


statute extending such jurisdiction to a court or other tribunal would 
stand the test of ss beau ‘Sea ee Const. Lim. » P. 7 
508, et seq. | - 
| The receiver in this case seems to have heer the managing eee’ in 
this one sided investigation, for he attests the signatures of twelve out 
of the fifteen witnesses produced and sworn 

There are two questions of practice need in the record. 

It is insisted by claimant’s connsel that the motion for review aitonla 
not be entertained, because not made within thirty days of notice of 
the decision, cen ane claiming that it was made within thirty days 
of legal notice of the same; that the first notice of the decision was 

-gerved up im counsel tendons in this. city, and was not accompanied 
with a copy of the decision; that afterwards contestants counsel in 
Denver was served with ¢ a notice of the decision, with a ROORY. thereof 
7 attached. | : 7 
~The motion for review was: filed th thirty days after using of a 


i. : the last notice, but not within thir ty days after receipt of the former. 


Iti 1s not meee easy to decide this question, because. there Is au ait a 
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davit of newly discover ed evidence, and although a new hearing is not 
asked for, in. my opinion complete justice cau only be subserved by 
ordering a new hearing to he had. Where a new hearing is ordered, 
there is no provision as to the time within which a motion should bs | 
_ filed therefor. I shall regard the affidavit. of new evidence in the light 
of an application for a new trial. | 
~ Counsel for Weed also claim that the co atestant has lost his Geis 
under such an application, because he did not move for a new trial ; Im- - 
mediately upon the discovery of the new evidence, and cite some de- © 
cisions of this Department showing that this should be done timely. 
This of necessity is within the discretion of the Department, and 
where, as in this case, the new evidence is in the naturg of arecord, or, 
at least, not dependent wpon the memory of witnesses, me time within 
- which it is presented is not very material. 7 

J am aware that if this entry should be canceled, many ities may be 

disturbed, and doubtless some innocent purchasers would suffer, but I~ 
can not allow the decision of this Department to stand without Hirther 

nvestigation, m view of the very doubtful, and even piLEDICIOUS record 
before ne. 

You will therefore direct that a new hearing be had, with proper 
notice to interested parties. Emblen will be allowed to be present, 
with counsel, if he desires, and this Department will detail a compe- 
tent and efficient agent tio Peo cent the interests of the government in 
said hearing. 


CHEROKEE OUTLET—CIRCULAR. 


‘ DEPARTMENT OF THE INTERIOR, 
| | ‘GENERAL LAND OFFICE, 
: Washington, D. C., September 1, 1893. 
Registers and Receivers, PERRY, ENID, ALVA and ‘Woopwarp, 
Oklahoma Territory. | 
GENTLEMEN: Your attention is called is the President's ioneulanies 
tion of August 19, 1893 (copy herewith) which fixes the hour of twelve 
o’clock noon, central standard time, Saturday, September sixteenth, 
1893, as the time when the Jands in the Cherokee Outlet will be anened | 
to settlement and entry under: the provisions of the act of March 35 
1893 (27 Stat. , 612), and the statutes: therein cited and thereby mac 
applicable in the disposal of said lands, and your offices have been 
established for the disposal thereof, accordingly. _ | 
These lands have been surveyed, and you will be supplied with tie 
township plats, tract books, blank forms, official circulars, and other 
- requirements for the pon transaction of your business in connection 
therewith. 
You will observe that certain tracts are excepted in the President's 
proclamation _ from oo and entry because of: reservations for 
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cer tain purposes : as aeieben indicated; and.a Holic will oe iaaded a ption a 


a ae to the date of the opening setting forth the tracts which» have been ca 
_- selected ‘or allotted to citizens of the Cherokee Nation. and members — 


=e 2 of the Pawnee-and Tonkawa tribes of Indians. You will allow noen- 
tries for ¢ any of the tracts covered -by such acne! selections On x 3 


allotments. 
As the rules and regulations governing settlement upon. ad ee of | 


: ; : said lands are set forth in detail in the said proclamation, it is deemed 
<a unnecessary to repeat them, but. you are directed to inform ene ae 
y, fully i in regard thereto, and ‘be guided thereby. - 


ae You will notice that the proclamation provides for the issuance of | 
certificates to pat ties after certain declarations covering their qualifi- — 


a cations have been. made by them, at certain booths, and each party of 


| will be required to surrender the certificate held by him, when he files - | 


his application for homestead entry, or soldier’s declaratory statement. 
— You will reject any homestead application or declaratory statement 


“presented by a party not holding a certificate before the day upon. | 
which the booths are discontinued, due notice of which day will be |. 
given. you, and, also any application filed at any time by a party claim-— ro 
‘e224 eeienien: before the day of the discontinuance of said booths he 
| unless the same is accompanied by such certificate. . | | 


Af, however, any person claims to have received a certificate at: one 


: ots said. booths and lost the same, you will require him to make a.state- : 


ment under oath setting forth the day when, and the location of ‘the. 


“booth where he received such certificate, and the number of the same 


if possible. You will then suspend action upon said application and 


| eal upon this office for a statement as to. whether such. certificate was - 
-. issued, upon receipt of which you will act upon the application in 1 the ws 
aa light of such statement. | 


In order that all of the papers required in homestead: entries, and - 


= : soldiers’ declaratory statements may be filed before the claim is put of | ie 
record, ‘and much future’ correspondence thus avoided, I deem: it | 


advisable to particularly call your attention to the. following require- 
ments which past experience has shown to be frequently overlooked - 
- when a large body of land is thrown open to settlement. 


oO Each homestead applicant who is foreign born. must file with his 


| application record evidence of his naturalization, or of. his declaration 


of intention to become a citizen as the -case may be. See paragraph 


foe 7 : 23, page 65, General Circular of February 6, 1892. 


2. Each soldier’ s declaratory statement, whether made in person. or. 
by agent, must be accompanied by the soldier's affidavit, form 4-102 Bb. 


ig = Bee pages 71 and 214 of the General Circular of February 6, 1892. a 
. 8 Each agent appearing to file a declaratory statement for a soldier 


2 : will be required to make affidavit that he did not enter upon or occupy. : 


| 7 any portion of the lands open to settlement prior to the date fixedin 
_ the President’s proclamation as the day when said lands will be opened _ ., 
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| is settlement and entry. See Guthrie Townsite OF Paine et al. 1 L. 
 D., 653. | 
Vonr attentioy is called to the acts of Congress of J aly 4, 1884, (23 i 
- Stat., 73), March 2, 1887 (24 Stat., 446), June 27, 1890 (26 ‘Stat. * 81), . 
September 26, 1890 (26 Stat., 485), and February 3, 1892 (27 Stat. 7) 

_ granting rights of way to seh aes er pune the Cherokee Out- 
det | 


AS near as can be determined from the data available at this time, 
the following tracts of land are crossed by said rights of way and you 


will make the proper notes upon your records in order that parties:de- 
. giring to enter said tracts may know that they may be found subject to 
_ the said rights of way. 


As some of the approved right of Way maps were made without proper 
reference to the subdivisional lines of the public surveys, it may be that 
some of the tracts named are not affected by the rights of way, but you 
Will, as soon as practicable, be furnished with maps showing the exact — 


: route of the several railroads and the lands affected a the rights of 
. Way. 


You will understand that the naming of the tracts herein will not at | 


fect in any way the rights of the railroads or settlers under the acts - 


referred to, but the same will be adjudicated in accordance with said 
laws upon the facts as they are found to be, without regard to the list 
of lands herein given, as said list is furnished, only, with a view to giv- 


ing proposed settlers information, as nearly accurate as is possible at 


this time, in reference to any easements that will affect the lands uney 


may enter. 


# utehinson & Southern Rat lroad. 


“Es & NW4 Sec. 6, NEL & SW Seo. 7, SW} Sec. 8, BA & NW S68 5 
17, NEX See. 20, W See, 21,: NW & SEL Sec, 28, Ef Sec. 33 and ‘SWi 


See. 34, T, 20 N,, R.4 Ww. 


Ws See. 6, Wi See. 7, W4 Sec. 18, Wa ‘See. 19, and all of Sections 30 


 & 31, 7. 21N, R. 4 W. afd 
SW? Sec. 2, Ht Sec. 3, Wd Sec. 11, Ws Sec. 14, WE & SEL Sec. 23, a 


Ws Sec. 25, NE4 Sec. 26, and Hd & Nw Sec. 36, T: 22 N., BR. 5 W. = 
Es Sec. 3, H} Sec. 10, Ed Sec. 15, ae Sec, 2 22, BS Sec. 27, and Es Sec. 


34, 1.23 NR. 5 W. a 

| Ws Sec. 5, 8$ & NW4 Sec. 8, SWH Séc. 16, E} See. 17, ‘84 & NWH e 

See, 21, SwW4 Sec. 27, By Sec. 28 and eee & NW See. 34, , 24 N, R.5 
Wi, 

All ‘Seo. 6, all Sec. 7, Ed Sec. a8; Es Sec. 19, Hy Sec. 30 and Ws See. ae 


32, T. 25 N., B. 5 -W. 
Ws Sec. 30 and W4 Sec. 31, dh 26 N., R. 5 W. | ; 
NW¢ & S$ Sec. 2, NEZ See 11, W4 See. 12, W4 Sec. 13, we & SEs . | 
Sec. 24, and NE} Sec. 25, T. 26.N., R6W. 


SW3 See. 6, NW4 & Bd Sec. 7, Swi s Sec, 8, SEZ & Wi} Sec. 17, NEL 
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See: 20, WH and SEE See. a1, W3 Seo. 27, NER See. 28 and aR} & NW4 7 : 


See. 34, T. 27, RG W. 
: “BY See. 1,7. 27 N,, R. 7 W. 


+ Chiieag 9 Rock Island & Pacpte Railroad. 


NWE Sec, 4, Es See. Dy SEL See, 7 Wa See. 8, 3, By SWE See 18, re 


-Wé Sec. 19, T. 28 -N., RB. 4 W. 


Pee Bg Sec. 15, NEL & Wh See. 29, NWe See 21, BE Sec. 28, and 2 eg 
: | & W3 See. 33, T. 29 N., R4W. | | 


NEL & Wi Sec. 5, SER: Sec. 6, Ey & SW See. 1, and WE See. 18, 7. ick : 


oo 96N., BSW. 


By & SW4 Sec. 2, By Sec. 10, NW} Sec. 11, NEL & Wd See. 15, Bh ies 
Sec. 21, NW} Sec. 22, NEt & Ws Sec. 28, By Sec. 33 and NW4 See, Bt. oh 9 


ao! Wan §y R5 W. ye a 
SB Gag: 24, BS & SW See. 25, SE4 See. 35, and we Sec. 36, < 28 
| N R.5 W. , 


Ws Sec. ii wi Baer 18, a 1 W4 She: 19, 7, 20 N., RB. 6W. 


Ws Sec. 5. Es Sec. 7, NWd Sec. 8, Ey & Swe. Sec. 18, Ne: Sec. 19 7 i 


and W3 Sec. 30, T.29N.,,R.6W. © 
NE} & Wh See: A, Ws ‘Sec. 9, W3 Sec. 16, SEL ‘See, 1, Bb See, 20, 


ie By See. 29 and NEL & W4 Sec. 32, T, 23 N, BR. 6 W. 


“Bg Sec. 3, Ed & SW Sec. 10, WE Sec. 15, SEs See. a, Ws See. ae 


Bg Sec. 98 and B4 Sec. 33, T. 24 N., R. 6 We 


W4 Sec. 1, Ed See. 11, NW Sec. 12, EA Sec. 1 Ey and SWi Sec. . ott 


23, Wd See. 26, SEL Sec. 34 and W4 Bec! 35, 'T. 25 N, R.6 W. 


: Shy § Sec. 13 By Seo, 24, BY & SW3 Sec. 25 and We Sec. 26, T. 26 Neyo 


Baek _EE Sec. 1, NEL See 1, SE} See. 24 Bp Sec. 25 and By See, 36, T. 20°. | 
page ‘ “ia See. oi Bh Sec. 12, Be See. 13, EES Sec. 24, By See. es and By ee : 7 
ae: 36, T.21N.,,R.7W. | 


Big Sec. 25 and Ey Sec. 36, T. 20 N, TW. ee? 
) | Atchison, Topeka & Santa Fe Main Line. * se "S 
"SWE See. 5, EE & SW4 Sec. 6, and NW Sec. q, T 21 N,, R. 1k 


~ BS See. 3, Ey & SW Sec. 10, WH Sec. 15, We See. 22, we See. 2, 
By See. 28, ‘and Ed Sec, 33, T. 26 N., R.2 BE. a Ae 
Wa Sec..1, W3 Sec. 12 We Sec. 13, SEL Sec. 93, Wi See. m4, By & oe 
- SW See. 26, and W3 Sec. 35, T. oT N., R.2E : 
-- - BS See. 2, Ed Sec. 11, BJ Sec. 14, By Sec. 28; Ey Sec. 26, NEL Sec. 35. 
and W4 Sai, 36, T. 28 N., R2E wea 
WW See. 13, Wi Sec. 24, Bue Sec. 2%, SEL See, 26, and BE See. 35, ee se 


99 N., B.2 EE. 


"WS Sec. 4, SEL Sec. 5, NEE & W# Sec. 8, NWS See. 1%, Bb & SWE : 


Sen 18 and Ws Seo. 19, T. 20 N., RL W. 
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Es & SWh See. 12, NW# Sec."13, Ed & SW Sec. 14 Es & Sw Sec. - 
22, NW+4 Sec. 23, w4 Sec. 27, SEz Sec. 28, Ed & SwWh Sec, 33 and NW | 
Sec, 34, T. 21 N., R. 1 W. 

SE See. 24, BS See. 25, and EA & SW Sec. 36, 7, 20 N., BR. 2 W. 


Atchison, Topeka: db Santa Fe Pan Handle Division. 


Ws ‘Seo. 16, SE4 Sec. 17, NE} & Ws Sec. 20, NW4 Sec. 29, Bg Sec. 
30 and NEL & W4 Sec, 31, T. 29 N., RB. 12 W. 


Ws Sec. 4, SES Sec. 5, Shi Sec. . Es & Swi oi 8, and Ng See. 18. _ 


Tea tN I 13 Ww. 

Bs. & Sw Sec. 1, ES. See. 11, NW Sec. 12, NEA & ws Sec. 14, Ed 
See. 22, NW4 Sec. 23, NES & Wi Sec. 27, Hy & SW4 Sec. 33 and NW} 
Sec. 34, T. 28 N,, R. 13 W. | 

‘SWi & Ng See. 13, SW Sec. 14, 84 Sec. ‘15, 4 & SW Sec. 21, NW4 
Sec. 22, Nd Sec. 23, Nwi Sec. 28, BA & SW Sec. 29, SEZ Sec. 30 and 
NEL'& W4 Sec. 31, T. 27 N., BR. 14 W, 7 

NES & W35 See, 4, Skt Sec, 5, NEL & Ws Sec. 8, NW? See, 17, dis 
' & SWS Sec. 18 and We an 19, "T. 25 N., B.15 W.. 
NW4 Sec. 1, BS & SWH See. 2, ES a 10, NW See. 11, Bs See: 15, 
Es Sec. 22, Bort & SWi See. 27, Es Sec. 33 and ae Sec. 34, T. 26 N., 
R. 15 W. 

S4 See. 36, T. 27 N., BR. 15 W. 

Nd Sec. 6, T. 23 N,, R. 16 W. oo. i _ 
NwW4 Sec. 2, Hs & 'SWH Sec. 3, SEL Sec. 7, S4 Sec. 8 ES & SWHSec, 
9, N3 ee 10, Ed Sec. 18, Ey See. 19, Ed Seo. 30 and Hi & NW Sec. . 

31, T, 24 N., R. 16 W. 


Eg Sec. 24, NE & W4 Sec. 25, BS Sec. 35 and NW4 Sec. 36, T. 25 | 


-NYRBI6W.: 
| Nd Sec. 1, NEd Sec. 2, N4 & SW Sec. 3, St See. 4, BE See. 8, NWi 
Sec. 9, all of Sec. 17, ait of Sec. 19, and NWs See. 20, T. 73 N., R. 17 W. 
SEL Sec. 32 and Si See. 33, T. 4 N., BR. 17 W. 
= SEH Sec. 19, S$ Sec. 20, 84 Sec. 21, Ss Sec. 22 NEL & Ws Sec. 23, 
Es & NWH See, oA, Nd See. 29, and Ni See. 30, T. 23.N., B.18 W. 
Nd See. 25, Ng Bee 26, NS Bee 27, NZ Sec. 28 Nz See. ‘99, and NB & 
BW4 Bee. 30, T. 23 N,, R. 19 W. | 
All of Sec. 25, 83 Bae: 26, S$ See. o4, St Sec. 28, Sh Sec. 29 and Sg 
Sec. 30, T. 23 N. RR. 20 W. 
All of Sec. 25, "NEY & W4 Sec. 26, Si Sec. 27, S$ Sec, 28, Sd Sec. 29, 
S4 Sec. 30, NWk Sec. 31, NEz See. 32 and NWs Sec. 33, 1. 23 NG R. 
21 W. 


N¢ Sect 3, Ed & Swi Sec. 4, SH4 Sec. 5, Ey & SW See, 7, NZ & 


SW: Sec. 5 and NW4+ Sec. 18, 7. 22 N. R, 22 W.. 

SEt Sec. 34, EZ & SWH Sec. 35 and Nt Sec. 36 T. 23 N, R. 22 Ww. | 
NES & Ws Sec. 13, S$ Sec. 14,84 Sec. 21, NEL & Wd Sec. 29, 
NW34 Sec. 23, NW4 Sec. 28, Hd & SW mee 29) SEs: Sec. 30, and NEL 
Sec. 31, T. 22 N., R. 23-W. 3 ite a | : 
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7 2 NG Sec. 2 2, ,, Ed & SWE cen 3, SEL Seo: a St Sec. 8, NER & Ws Sei: _ : 
9, NW Sec. 10, NW. See. 17 and Nd Sec. 18, ih 21 N., RB. 24We 


SEs Sec. 35, on EL & SW See. (36, T. 22 N. » R. We 
— W3 Sec. 6, T. 20 N., R. 25 W. | 


All of See, 13, 84 Sec. 14, SEL ‘Sec. 15, Sif Sea: 20, ait See. a, Mt a 
io igs 22, NW See. 23, B NEY & we See. 29, Bh See. BL and NW See | 
82, T ON, R. 25: W. 


Et See. 1 all Sec 12, NW Seo, 13, ‘Ey See. 14, NE} & ws See. 23, 


NW See. 26, all Sec. ‘Of, SEL Sec. 33 & Ws Sec. 34, 1, 20.N., BR: 26 W. 
2 —TItis thought. that. ‘the foregoing, together with the creulara with |. 
as which you will be furnished and the President's proclamation, - will be 
. sufficient for your guidance i in the duties with which you are charged, 


but should unforeseen difficulties | arise on will submit, the § same for a. 


consideration. . 


ces — respectfully, ay a 
- 8. Ww. “LAMOREUS, « : 


. Commissioner. 
ieee oved, 


JNO. M. iievnotps 
Acting Secretary. 


[CHEROKER OUTLET. ] 
BY THE PRESIDENT OF THE UNITED STATES: OF AMERICA: 
A PROCLAMATION, 


“Whereas, a inte to section ten, of the act of Congr eSs approved. ° 
March third, eighteen hundred and ninety-three, entitled “An act 


making appropriations for current and contingent-expenses, and ful- 


filling treaty stipulations with Indian tr ibes, for fiscal year ending June 


thirtieth, eighteen hundred and -ninety-four” the Cherokee Nation of — % 


Indians, by a written agreement made on the seventeenth day of May, 


<r: eighteen hundred aud ninety-three, has ratified the agreement for the 


cession of certain lands, hereinafter descr ibed, as amended by said act 


oe of March third, eighteen hundred and ninety-three, and ther eby « ceded, — 


conveyed, tr ansferr ed, relinquished and surrendered all its title, claim, 
and interest of every kind and character in and to that part of the 


oe Indian Territory bounded on the west by the one hundredth degree a 


see a (100°) of west. longitude; on the north. by the State of Kansas; on the 


es, east by the. ninety- sixth degree (96°) of west longitude; avid on the 


oe south by the Creek Nation, the Territory of Oklahoma and the Cheyenne | 


and: Arapahoe Reser vation created or defined by Executive order dated : 


| August. tenth, eighteen hundred. and sixty- nine: Provided, ‘That any — : 


| | citizen of the Cherokee Nation, who, prior to the first day: of Novem- a 
7 a) oe hundr ed. and ninety: a was a » bona fide resident yer _ 
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and’ fivi her had; as a farmer and for farming purposes, made perma- 
nent and valuable improvements upon any part of the land so ceded 


and who has not- disposed of the same, but desires to occupy the. _ 


particular lands so improved as a homestead and for farming pur- 
poses, shall have the right to select one-eighth of a section of land, 
to conform however to the United States surveys; such selection i 
embrace, as far as the above limitation will admit, such improvements. | 
The wife and children of any such citizen shall have the same right of © 
- Selection that is above given to the citizen, and they shall have the ~ 
preference in’ making selections to take any lands improved by the 
husband and father that he can not take until all of his improved 
_ land shall be taken; and that any citizen of the Cherokee Nation not a 

‘resident within the land so ceded, who, prior to the first day of Novem-. 
ber, eighteen hundred and ninety-one, had for farming. purposes made 
valuable and permanent improvements upon any of the land so ceded, 
Shall have the right to select one-eighth of a section of land to conform | 
to the United States.surveys; such selection to embrace, as far as the 
- above limitation will adinit, such improvements; but the allotments so 
provided for shall not exceed seventy (70) in number, and the land 
allotted shall not exceed five thousand and six hundred (5,600) acres; 
and such allotments shall be made and confirmed under such rules and 
regulations as shall be prescribed by the Secretary of the Tuterior, and 
when so made and confirmed shall be conveyed to the allottees respec- 
tively by the United States in fee simple, and from the price to be. 
paid to the Cherokee Nation for the cession so made there shall be 
deducted the sum of one dollar and forty cents ($1.40) for each acre so. 

taken in allotment: And provided That D. W. Bushyhead, having 
made permanent. or valuable improvements prior to the first day of | 
November, eighteen hundred and ninety-one, on the lands so ceded, he 
“may select a quarter section of the lands ceded, whether reserved or 
otherwise, prior to the opening of said lands to public-settlement; but . 
he shall be required to pay for such selection, at the same rate per acre — 
as other settlers, into the Treasury of the United States in such man- 
ner as the Secretary of the Interior shall direct; and. 

Whereas, it is provided in section ten of the aforesaid act of Con- | 
gress, approved 1 March: third, eighteen hundred and. ninety- -three: 

That “said lands, except the portion. to be allotted as provided in said 
agreement, shall, upon the payment of the sum of two hundred and 
. ninety-five thousand seven hundred and thirty-six dollars, herein ap- 
 propriated, to be immediately paid, become and be taken to be and 
treated aS a part of the public domain. But in any opening of the 
same to settlement, sections sixteén and thirty-six in each township, 
whether surveyed or unsurveyed, shall be, and are hereby reserved for 


the use. and benefit of the public schools to be established within the 
limits of such lands, under such conditions and regulations as nay be 


Me 


hereafter enacted by Congress. * * * 


_* Sections thirteen, fourteen, fifteen, sixteen, twenty. one, twenty- two, | 
twenty- three, twenty- ‘four sbwenty- five pr aay: an twenty-seven  Uwenty- 
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- eight and the eae half of sections seventeen, twenty. aad oe ning, ba. 
all in township numbered twenty-ninenorth, of range numbered two east. 
- ofthe Indian meridian, the same being lands reserved by Executive _ 

il order dated July twelfth, eighteen hundred and eighty- four, for use of 
~- and in connection with the Chiloceo Indian Industrial School, in the © 


Indian Territory, shall not be subject to public settlement, but. shall : - 
-. until the further action of Congress, continue to be reserved forthe «| 
purposes for which they were set. apart. in the said Executive order. 


ae a And the President. of the United States, in any order or proclamation << e 
which he shall make for the opening of the lands for settlement, may = 


- make such other reservations of lands for public purposes as he may bats, 


a - inthe manner provided in section thirteen of theact of Congressappr ‘oved : 


~~ deem wise and: desirable. 


“The President of the United States is ‘hereby authorized, st any time. | ae 
within six mouths after the approval of this act and the acceptance | 


of the same by the Cherokee Nation as herein provided, by proclamation, 
to open to settlement any or all of the lands not allotted or reserved, 


March second, eighteen hundred and eighty-nine, entitled ‘An act 


ead - tnaking appropriations for the current and contingent expenses of the | ae 


2 ae Indian Department and for fulfilling treaty stipulations with various 
--. - Indian tribes, for the year ending June thirtieth, eighteen hnndr edand | 


ninety, and for other purposes’. (Twenty-fifth United States Statutes, 


= - page ten hundred and five); and also subject to the provisions of the © ae 
act of Congress approved May second, eighteen hundred and ninety, . 
- entitled ‘ An act to provide a temporary governinent for the Territory 


—— of Oklahoma to enlarge the jurisdiction of the United States courtin 7 








the. Territory, and for ‘other purposes’; also, subject to the second pro- 
- -viso of section seventeen, the whole of section eighteen of theactof =~ 
March third, eighteen hundred and ninety-one, entitled ‘An act making © 
a appropriations for the current expenses of the Indian Department, and 
for fulfilling treaty stipulations with varicus tribes, for the year ending i ee « 
' June thirtieth, eighteen hundred and ninety. two, and for other pur- 
poses’; except as to so much of said acts and sections as may conflict 
with thie provisions of this act.. Each settler on the lands so to be 


— opened to settlement as aforesaid shall, before receiving a patent. _ 


~~ for his homestead, pay to the United States for the lands so taken by ~ | 


3 hi, in addition to the fees provided by law, the sum of two dollars ~ <s 





degrees west Jongitude, the sum of one dollar and a half per acre for 


oo ninety-eight and one half degrees west longitude, and the sum of one 


oe west longitude, and shall also pay inter est upon the amount so to be 


and fifty cents per acre for any land east of ninety-seven and one-half : 
vany land. betweel ninety-seven and one-half degrees w est longitude and 
ii dollar per acre for any land west of ninety-eight and one-half degrees — : 


ne _ paid for said land from the date of entry to the date of final payment Age 
> une Oe at the rate of four per centum per annum. 


‘¢No person shall. be permitted to occupy or enter upon any of the - 


lands herein referred to, except in the manner prescribed by the 
ae ; i ] y 
proclamation of the President opening the same to settlement; and any — 
person otherwise occupying or entering upon any of said: lands shall 


eee. = . forfeit all right to acquire any of said lands. The Seer etary of the. 
~.... Interior shall, under the direction of the President, prescribe rules and. 


-- reeulat’ons, not inconsistent with this act, for the occupation and 








| oe. settlement of said lands, to be incorporated in the proclamation of the —_ 
~--< President, which shall be issued at least twenty Bae before oe time. 7 
eco Axed Ae: the openme of said lands;” and * 
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Pan entae by a written aa reeiea made on the twenty- first day of — 
October, eighteen hundred and ninety one, the Tonkawa tribe of In- 
dians, in the Territory of Oklahoma, ceded, conveyed, and forever relin- 
quished to the United States all their right, title, claim and interest of 
every kind and char acter, in and to the lands particularly described in 
Article I of the agreement, Provided, That the allotments of land to 
said Tonkawa tribe of Indians theretofore made, or to be made under 
said agreement and the provisions of the general allotment act ap- 
proved February eighth, eighteen hundred and eighty-seven and an — 
act amendatory thereof, approved Webruary twenty- -eighth, eighteen 
hundred and ninety-one, shall be confirmed, And provided, That in all 
cases where the allottee has died since land ies been set off and sched- 
wed to such person, the law of descent and partition in force in Okla- 


homa Territory shall apply thereto, any existing a to the contrary 


notwithstanding; ancl 

Whereas, by a certain other agreement with the Pawnee tribe of 
Indians, in said Territory, made on the twenty-third day of November, 
eighteen hundred and ninety-two, said tribe ceded, conveyed, released, 
relinquished, and surrendered to the United States al] its title, claim, 
ancl interest, of every kind and character, in and to the lands particu- 
larly described in Article I of the agreement, Provided, That the allot- 
ments made or to be made to said Indians in the manner and subject | 
to the conditions contained in said agreement, shall be confirmed; and 

Whereas, it is provided in section thirteen of the act of Congress, ac- 
cepting, ratifying and confirming said agreements with the Tonkawa 
Indiaus and Pawnee Indians, specified in sections eleven and twelve of | 
the sane act, approved March third, eighteen. hundred and ninety-: 
three, entitled “An act making appropriations for current and con- 
' tingent expenses, and fulfilling treaty stipulations with Indian tribes 

for fiscal year ending June thirtieth, cas hundred and. ae 
four,” : 

“That - the. iad acquired by the agreements specified i in the two 
_ preceding sections are bereby declared £0 be a part of the public do-. 
main. Sections sixteen and thirty-six in each township, whether sur- 
- veyed or unsurvéyed, are hereby reserved from settlement for the use | 
and benefit of pubiic schools, as proviced in section ten relating to 
lands acquired from the Cherokee Nation of Indians. And the lands 
so acquired by the agreements specified in the two preceding sections 
not so reseryed shall be opened to settlement by proclamation of the 
President at the same time and in the manver and subject to the 
same conditions and regulations provided in section ten relating to the 
opening of the lands acquired from the Cherokee Nation of Indians. 
And each settler on the lands so to be opened as aforesaid shall, before 
receiving a patent for his homestead, pay to the United States ‘for the ° 
lands so taken by him, in addition to the fees provided by law, the 
‘stun of two dollars and fifty cents per acre; and shall also pay interest 
upon the amount so to be paid for said land from the date of entry to 
oi date of final payment at the rate of four per centum per annuum”; 
an | . 
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ee ee iceeak the thirteenth. section of the ace approved March ak 7g 
eighteen hundred and eighty- nine, the act approved May second, 


eighteen hundred and ninety, and the second proviso of section seven: 
~~ teen, and the whole of section eighteen of. the act approved 1 March 
- ‘third, eighteen hundred and. ninety- one, are. referred to in the tenth — 


_ section of the act approved Mar ch third, eighteen hundred and uinety- 


three, and thereby made applicable 1D the disposal of the: lands in the — 2 


“Cherokee Outlet” hereinbefore mentioned, the provisions of which 


acts, so far as they affect the opening. to settlement and the disposal: 
of said lands, are more particularly set forth hereinafter in connection 
with the rules and regulations prescribed by the Secretary of the Inte- 


rior for the occupation and settlement of the lands her erehy bpened; ac- 


| cording to said tenth section ; and, 


_ Whereas, the lands acquired by the thr ee sever ral agr eaniéhts’ here e-. 
iubetine mentioned have been divided into counties by the Seer etary ; 
of the Interior, as required by said last- mentioned act of Congress, — 
before the same shall be opened to settlement, and lands shave been — 


- reserved for county-seat pur poses. to be enter ea: under sections twenty- 


= three hundred and eighty-seven and twenty-three hundred and eighty- | ; 
- eight of the. Revised Statutes of the United States as there ein pedo ee = 


| = follows, to wit: 


-. For county K, the southeast quarter of Pe - twenty. eres and 
“the northeast aparier of section twenty-six, township. twenty- eight — 


north, range two east of the Indian meridian, excepting four acresre- 


ox served for the site. Of: a court-house to be designated by lot and-block 
... -wpon the official plat of survey of said reservation for county-seat pur- _ 
----poses hereafter to be issued by the Commissioner of the General Land > 

- Office; said reservation to be. additional to the reservations for parks, = 


. - ie schools and other public. purposes ee to be made by Section. ae 
| of the act of May 2, 1890. se 


For county L,: the: southwest quarter of section. one, faa the ebatle a 
east quarter of section tw 0, township twenty: five north, range six west 

_. of the Indian meridian, excepting four acres reserved for the site of a 
court- house to be designated. by lot and block. upou the official plat of 


survey of said reservation for county- seat purposes hereafter to be 
issued by the Commissioner of the General Land Office; said reserva 


tion to be additional to the reservations for parks, schools and Sther: | 
pone: par noses omen to ‘be made ay section 22, oe the act of May | 


2, 1890. | 
| "For. county M, tite. south half of the nor rtheast quar ae aind the nertli 


half of the southeast quar ter of section twenty- three, aud the south half 


q i 1 “| oe. 
ead 


of the nor thwest quarter and the north half of the southwest quarter 
of section tw enty- -four, township twenty- seven north, range four teen 
west of the Indian meridian, excepting one acre reserved for Govern- 
ment use for the site of a land-office, and four acres to be reserved for - 


; = as site of a conrt- legate which tracts are to be: conuenous: and to be as 
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Bounated by lot antl block upon the oficial plat of survey of Gia res- : 


ervation for county-seat pur ‘poses, her eafter. to be issued by the Com- 
missioner of the General Land Office; said reservations to be additional 


to the reservations for parks, schools, and other public purposes re- 


quired to be made by section 22, of the act of May 2, 1890. 


For county N, the south half of section twenty- five, township twenty- 


three north, range twenty-one west of the Indian meridian, excepting 
one acre reserved for Goverument usé for the site of a land office, and 
-four avres to be reserved for the site of a court: house, which tracts ar 


to be contiguous and to be designated by lot and block npon the official dh 


plat of survey of said reservation for county-seat purposes, hereafter 
to be issued by the Commissioner of the General Land Office; said res- 


-ervations to be additional to the reservations for pes schools, and , 


_. other public purposes en to be made by section 22, of the act of 


For county O, the southeast carter of section seven and the south. . 
west quarter of section eight, township tweuty-two north, range six 


west of the Indian meridian, exvepting one acre reser ved for Govern- « 


- ment use for the site of a land office, and four acres to be reserved for. 
” the site of a court- house, which tracts are to be contiguous and to be 
designated by lot and block upon the official plat of survey of said res- 
ervation for county-seat purposes hereafter to be issued by the Com- 
missioner of the General Land Office; said reservations to be additional _ 
_ to the reservations for parks, - schools, and other public purposes re- 
. quired to be made by section 22 of the act of May 2, 1890. | 
For county P, the northeast quarter of section twenty- two and the 
northwest qu arer of section twenty-three, town ship twenty-one north, 
range one west of the Indian meridian , excepting one acre reserved for 


- Government use for the site of a land office, and four aeres reserved for 


‘the. site of a court- house, which tracts are.to be contiguous and to be 
designated by lot and block upon the official plat of survey of said res- 
ervation for county-seat purposes hereafter to be issued by the Com- 
missioner of the. General Land Office; said reservations to be addi-— 
tional to the reservations for parks, schools, and other public purposes — 
required to be made by section 22, of the act of May. 2, 1890; and, 
For county Q, the southeast Gannon of section thirty-one, the west 
half of the southwest quarter of section thirty-two, township twenty- 


x 


a 


a 


two north, range tive east, lot four of section five, and lot one of section: 


. six, township twenty-one north, range five east of the Indian meridian, 


excepting four acres reserved for the site of a court-house to be desig- 


nated by lot and block upon the official plat of survey of said reserva- 
tion for county-seat purposes hereafter to be issued by the Commissioner 
of the General Land Office; said reservation to be additional to the 


reservations for parks, schools, and other public purposes required to 


be made by section 22, of the act of May 2, 1890. 
TURGEORS, it 18-pr ovided by act of RODE es ess for tempor ary Bouceamieat 


Saf 





— tioned, and by other the laws of the United States, and by said several _— : 
a agreements, do hereby. declare and. make known that. all the: lands 
acquired from the Cherokee Nation of Indians, the Tonkawa tribe of | 
Indians, and the Pawnee tribe of Indians, by the three several. aeree- 
~- ments aforesaid, will, at the hour of twelve o’clock noon (central stand- 
- ard. time) on Saturday the sixteenth | day of the month of September a 3 
A.D. eighteen hundred and ninety- three, and not before, be opened to 
ee settlement under the terms of and subject to all the conditions, limita- nace 


ae 23605 DECISIONS ‘RELATING TO THE PUBLIC. LANDS. 


we” of Otlahoma, approved May second, eighteen bunds 8a: and. eee sec- 
~— tion twenty-three ( Twenty six Statutes, page ninety- two), that there — | 
shall be reserved public highways four rods wide between each settion — | 
of land in said Territory, the section lines being the center of said high- 
ways; but no deduction shall be made where cash payments are pro- 


vided for in the amount. to be paid for each qaar ter section of land. ‘by 


reason in such reservation; and a 
. Whereas, all the terms, conditions, and éoiaidenons: equi by... 
said agreements made with said nation and tribes. of Indians and by. 
- the laws relating. thereto, precedent. to opening- said lands to settle- | 
ment, have been, as I hereby declare, complied with: = te 
Now, Thereforé, I, Grover Cleveland, President of the United States, : 


by virtue of the power in me vested by the statutes hereinbefore men- 


a tions, reservations, and restrictions contained in said. agreements, the 


statutes. above specified, the Jaws of the United States applicable — 
-. thereto and the conditions prescribed by this Proclamation, saving and 
se. excepting lands described and identified as follows, to wit: The lands i 
_. set apart for the Osage and Kansas Indians, being. f tract of country | 
bounded on the north by the State of Kansas, on the east by the ninety- 
> sixth degree of west. longitude, on the south and west by the Creek ~~ — 
. country and the main channel of the Arkansas River; the lands set -— 
- apart for the Confederated Otoe and Missouria . tribes. of ‘Indians, 2 
+ deseribed-as follows, to wit: ‘Township twenty- two north, range one 
. east; township twenty- -three north, range one east; township twenty- — 
two north, rauge two. east; ‘township twenty- three north, range _ 
two east; “township twenty- two. north, range three . east; and that 
.. portion of township twenty-three. north, range three east, lying ~ 
_ west of the Arkansas River; ; and the lands set. apart for the Ponca | 
. tribe of Ind‘ans, described as follows, to wit: ‘Township twenty- -four 


north, range one east; township. twenty-five north, range one east; 


fractional township twenty -four north, range two east; fractional _ 


24 township twenty- five north, range: two. east, fractional township 


ae twenty- four north, range three east; “fractional township twenty-five 


: ‘ a north, range three east; fractional township twenty- -four north, range oe 
ee LOU east: fractional township twenty- five north, range four east, the - 
Oa said ‘faononal townships lying on the right. bank of the Atpeness . 
River, excepting also the lands allotted to the Indians as in said 


ie sero a poe excepting also. the lands reserved by Hxecutive 7 
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orders dated April eighteenth, eighteen hundred and. ene: two, and 


January seventeenth, eighteen hundred aud eighty-three (known as. 
Camp Supply military. reservation), described as follows, to wit:. 
- Township twenty-four north, range twenty-two west, the south half of. 
township twenty-five north, range twenty-two west, and the south-. 
west quarter of township twenty-five north, range twenty one west; 
excepting also one acre of land in each of the reservations 
for county-reat purposes, in counties M, N, O and P, which tracts 
are hereby reserved for Government use. as sites for land offices, 


and four acres in each reservation for county-seat purposes here- — 


inbefore named, which tracts are hereby reserved as sites for 
- eourt-houses, and- excepting also the reservations for the use of — 
and in connection with the Chiloceo Indian Industrial School, and 
for county-seat purposes hereinbefore described; excepting also the | 
Saline lands covered by three leases made by the Cherokee Nation — 
prior to March 3, 1893, known as the Mastern, Middle and Western 
Saline reserves, under authority of the act of Congress of August 7, 
1882 (22 Stat., 349), said lands being described and identified as — 
_ follows: The Eastern Saline Reserve embracing all of section 6, lots 3 
and 4 of section 4, the south half of the northeast quarter, the south © 
half of the northwest quarter, the north half of the southwest quarter 
and lots 1,2, 3 and 4 of section 5, and the northeast quarter of the 
northwest quarter and lots 1 and 9 of section. 7, township 25 north, 
range 9 west; all of sections 6, 7, 8, 17, 18, 19, 20, 21, 27, 28, 29, 30, 31, 
32 and 33, the southwest marten the soathwost siecen of the north. 
west. quarter and lots 2, 3, 4, 5, 6 and 7 of section 5, the southwest 
quarter, the southwest querer of the northwest quarter, the south- 
west quarter of the southeast quarter, and lot 1 of section 9, the 
west half of the southwest quarter of section 15, the west half, 
the southeast quarter, the west half of the northeast quarter and 
the southeast quarter of the northeast quarter of section 16, 
the west half, the west half of the southeast quarter and the 
southeast quarter of the southeast quarter of section 22; the west 
half, the west half of the southeast quarter, the northeast quarter 


of the southeast quarter, and the southwest quarter of the northeast 


quarter of section 26, the northwest quarter, the north half of the south- 
west quarter, the west half of the northeast quarter, and the northeast 
quarter of the northeast quarter of section 34, and the northwest quar- 
ter of the northwest quarter of section 35, township 26 north, range 9 
west; all of section 31, the southwest quarter of the southeast quarter, 


the southeast quarter of the southwest quarter and lot 4 of section 30, 


and lots 3 and 4 of section 32, township 27 north, range 9 west; all of 
sections 1, 2, 3, 4, 9, 10 and 11, the southeast ane the south half 


of the: neineael quarter, the east half of the southwest quarter, the 


southeast quarter of the northwest quarter. and lots 1, 2 and 3 of sec- 
tion 5, the east half, the southwest quarter and the east half of the 





a - iuthiwed’: quaiter of. section 6, ‘the north half, ‘the ‘orth: ball of the oe 2 2 
ae ~~ southwest. quarter, the southw est quarter of the sonthwest quarter, and. a ee 
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~ the northwest. quarter. of. the southeast quarter. of section 12, the. 


~ northw est. quarter, the. northwest. quarter. of the ‘northeast quarter, oe a 
the north half of the southwest. ‘quarter, and the southw est quarter 
of the southwest quarter of section 14, the north half, the southeast 

quarter, and the north half of the. southwest quarter of section 15). 


and the northeast. quarter cand. the. north — half of the northwest 
quarter of section 16, township 2 25: north, range 10 west; all of 


sections 1, 2,3, 10, 11 12, 13, 14, 15, 16, 21, 22, 23, 24, 25, 26, 27, 28, 33, 
384, 30 and 36, the Sout half of. the northeast, ‘quarter, the southeast 


quarter of fie: northwest quarter, the. southeast quarter, the east half 
of the southwest quart ter and lots 1, 2 and 3 of section. 4 the east half, 


the southwest quarter, the east half of the northwest quarter, and. ies 


southwest quarter of the nor thwest auarter of section 9, the southeast 


a 3 : qu arter of the. southeast quater 0 of section 1%, the east half of the north- _ 


ee apuieaet Husiter a the east half of the northeast quarter of es - 
~~ tion 29, and the east half and the southeast quarter of the southwest. 
a ee uacen of section 32, of township 26 north, range 10 west; allofsections | - 
— - 22, 26, 27, 34, 35 and 36, the east half of the northeast. quarter andthe 
ce Base half of the soutloast quarter of section 21, the southw est quarter, 


the west half of the southeast quarter, the south half of the northw ms 


quarter and lots 1 and 6 of section 23, the southwest quarter, the westhalf 
ee sOk the southeast quarter, the soitheact quarter of the southeast quarter, oe 
- thesouth halfof the northwest quarter and lot 1 of section 25, the easthalf 
— of section 28, and the east half and the southeast quar ter of the southwest are 
quarter of sce 33, township 27 north, range 10 west; the Middle Saline ae 
Reserve embracing the southwest quarter of the northeast quarter, the. one 


oe southea st quarter of the northwest quar ter, the west half of the southeast - 


- quarter, the east half of the southwest quarter, and lots 2,3, 4,5,6and7_ 


ie of. section 6, and the northwest quarter of the northeast. quarter, the . 
on northeast quar ter of the northw est. quarter, and lot 1 of section 7,. 


township 26 noxth, range 18 west; the southwest quarter of the sotith- 


east quarter, the southeast quarter of the southwest quar ter and lot.7 . 
of section 6, the west half of the northeast quarter, the. east: half of 
the nor siwast quarter, the west half of the. southeast quarter the east 


| half. of the southwest. quarter. and lots. 1, 2,3 and 4 of. section 7, the 
- west half of the northeast quarter, the east. halt ot the northwest 
| * quarter, the west half of the southeast: ‘quarter, the east half of the | 
southwest quarter and lots 1, 2, 3and 4 of section 18, the west half of | 
-,i»the northeast: quarter, the east half ot the northw est quarter, the west 


fee half of the southeast quarter, the east half of the southwest quarter » 


and lots 1, 2,3 and 4 of section 19, the northwest: quarter of the HOLGM 2. 3 
ies? east quarter, the nor theast: quarter of the northwest. quarter, and lots) 
Ce oa a _ 4, 6, 7 aud. ° of section 30, and the west halt of ee northeast 7 ae 





-~ 


DECISIONS RELATING TO THE PUBLIC LANDS. 239° 


quarter, the east half of the. northwest eunkien: the west half of the 
: aay quarter, the east half of the southwest quarter and lots 1, 

2,3 and 4 of section 31, township 27 north, range 18 west; all of sec- 
‘tions 1 to 6 inclusive, the north half of the north half of sections 8, 
9, 10, 11 and 12, and the north half of the northeast quarter, the 
northeast quarter of the northwest quarter and lot 1 of section 1, 
‘township 26 north, range 19 west; all of sections 7 to 36 inclusive, the 
south half of the. south half of sections 1, 2, 3, 4 and 5, and the south 
half of the southeast quarter, the southeast quarter of the southwest 
quarter and lot 7 of section 6, township 27 north, range 19 west; allof - 
sections 1 and 2, the south half of the northeast quarter, the southeast 
_ quarter, and lots 1 and 2 of section 3, the north half of the northeast 
- quarter of section 10, and the north half of the north half of sections 11 
and 12, township 26 north, range 20 west; all of sections 11, l=, 13, 14, 


23, 24, 25, 26, 35 and 36, the south half of the southeast quarter and lot | 
} 3 } 3 : 


7 of section 1, the southwest quarter of the southwest quarter aud lot 6: 
_of section 2, the south half of the southeast quarter of section 3, and the | 


east half of sections 10, 15, 22, 27 and 34 township 27 north, range 20 


west: aud the Western Saline Reserve embracing all of sections. 18, 19, 


— 80 and 31, township 29 north, range 20 west; and all of sections 13, 14, ees. 
—» 23, 24, 25, 26,35 and 36, township 29 north, range 21 west; excepting 


also that secuon 13 in Aci township which has not been euler wise re- 
served or disposed of, is hereby reserved for university, agrieultural col- 
lege, and normal school purposes, subject to. the action. of Congress ; 
excepting also that section 33 in each township which has not been : 
otherwise reserved or disposed of, is hereby reserved for public build-_ 
ings; excepting also sections fan and thirty-six in each township 
which are reserved by law for the use and benefit of the public 
_ schools; excepting, also, all selections and allotments made under the 


law and the agreements herein referr ed to, the lands covered by said: — 


selections and allotments’ to be particularly described-and identified ; 
said. descriptions to be furnished by the Commissioner of the General 

Land Office, and posted in the several booths hereinafter referred to. 

_as those where certain preliminary declarations are to be made prior to 
~ the day named in this pr oclamation as ma when the strip will be open 
to settlement. | 

Said lands go to be opened, as herein proclaimed, shall be entered 
upon and oeeupied only in the manner aud under the provisions follow- 
~ ing, to wit: | 
Astrip of land, one hundred feet in width, ar ound and immediately 

within the outer eres ies of the entire tract of countr y, to be opened 
to settlement under this. pr oclamation, is her eby an arily set apart 
for the following purposes and uses, viz: 
sald strip, the inner boundary of which shall be « one hundred feet 
-from.the exterior boundary of the cowutry known as the Cherokee 
Outlet, shall be open to occupancy in advance of the day and hour | 
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8 _- pained for the opening of said country, by persons Sipeoliiig a and aor ee 
ing to- make settlement pursuant to this proclamation, Such occupancy 
shall not be regarded as trespass, or in violation of this proclamation, —— 


~~ or of the law under which it is made; nor shall any settlement t rights 


ae be gained thereby. ; x 
~The Commissioner of the General Land Office aa wider direction of Pe 


oe ‘the Secretary of the Interior, establish on said oue- hundred. foot strip ey 
~ booths to be located as follows: One in Tp. 29 N., R, 2 E.; one in Tp. 


en 29 N., R. 2 W.; one in Tp. 29 N., B. 4 W.; one in Tp. 29 N.. ,B: 8 -W.; 


~~ one in Tp. 29 N., B.12 Wi; ; one in Tp. 20 N., R.3 E.; one in Lp. 20 N., 


; — -R.2'W.; one in Tp. 20 N., RB. 7 W.; aud one a Tp. 20 N., B. 26 W., cand. - 2 
~ shall place in charge thereof tires officers to each booth, who shall, | 


be detailed from the General Land Office.. Said booths shall be open for — 
--. the transaction of business on and after Monday the eleventh day of 
ae the month of September, A. D., eighteen. hundred and ninety: three, | 
from 7 a.m. to 12 m. and 1p. m. “to 6 p.m, each business day, until the 
game shall be discontinued by the ene of the Interior, who is | 


a hereby. authorized to discontinue the same at his discretion. Each | 
party desiring to enter upon and occupy as a homestead any of the 


 Jands. hereby opened to settlement will be required to first appear abi. 


- s one of the before-mentioned booths and make a declar ation in writing 
to be signed by the party in the presence of one of the officers in charge _ 
thereof, which shall be certified by such officer, according to the form 
‘hereto attached and made a part hereof (mar ked A), showing his or her 
_ qualifications to make homestead entry for said lands, whereupon a cer- — 


a tificate will be issued by the officers in charge of the booth to the party - —e 





: ~ making the declaration, which shall be of the form hereto attached and Boos 


made a part hereof (marked D). 3 ; 
“Where a party desires to- file a. soldier’s declaratory Statement in 


eee ‘pir son he will be required to make a declaration which shall be of the | 


— e : form hereto attached and made a part thereof (marked B), the same to - - : ; 
“. - be made and subscribed before one of the officers in charge of the pooth | 


and certified by such officer, independently of the affidavit (Form 4—546) 7 


to be filed when he presents the certificate of Form D, there given him, © | 


to the district officers. Where a party desires. to file a declaratory, . _ ; 
statement through an agent, it will be necessary for him previously to. 


- make the affidavit ordinarily required (Form 4545) before some officer 


BES. authorized to administer oaths, and place the same in the hands of the : : : 
agent, who, before being permitted to enter upon the lands to be 


a opened in said “ Outlet” for the purpose of making the desired filing, | 


will be required to appear before the officers in charge of some one of = 


ae the booths, to present the said affidavit of the party authorizing him 


- to act as such agent, and to make a declaration in writing to be sub- _ 


 geribed by him in the presence of one of such officers, which shall be 


ea certified by such officer, according to the form hereto attached and — 


= ba made a ee hereof (marked C), whereupon a cer tificate of Form D will ae 
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be given him by said officer. The agent should be provided with affi- ae 


 davits of Form 4—545 made in duplicate—one for presentation to the _ 
officers in charge of the booth, and the other for ee to ane. 
' district officers, when formal filing is to be made. . 

' Hach party desiring to enter upon said lands for the purpose of. sok 
tling upon a town lot, will be required to first appear at one of the | 


before-mentioned booths, and make a declaration in writing to be = 


signed by the party in the presence of one of the officers in charge 


thereof, which shall be certified by such officer, according to the form » ne 


hereto attached and maile a part hereof (marked E), whereupon a cer- ~ 
- tificate will be issued by the officers in charge of the booth to the party . 


making the declaration. which shall be of the form hereto attached and ao 


made a part thereof (marked F),. 7 
The said declarations made before the officers in. charge shall be ' 
-- given consecutive numbers beginning at number one at each booth 


and the certificate issued to the party making the declaration shall be ~ | 


given the same number as is given the declaration. The declarations 
shall be carefully preserved by the officers in charge of the booths, 
and when the booths are discontinued said declarations shall be trans- | 


mitted, together with the duplicate affidavits (Form 4—545), hereinbe- ._ 
fore required to .be presented in case of agents proposing to act for | 


7 soldiers i in filing declaratory statements to the General Land Office for 
| filing as a part of the records pertaining to the disposal of said lands. 
The certificate will be evidence only that the party named therein is 
permitted to go in upon the lands opened to settlement by this procla- 


‘mation at the time specified herein and the certificate of Form D must. . 


‘be surrendered when application to enter or file is presented to the dis- _ 
trict officers and the party’s right to tmake a filing, homestead entry or 


. settlement shall be passed upon by the district land officers at the 


proper time and in the usual manner. The holder of such certificate | | 


will be required when he makes his homestead affidavit, or, if a soldier : 


— or soldier’s agent, when he files a declar atory statement at the district 


office, to allege ander oath before the officer taking such homestead 


affidavit, op to whom said declaratory statement is presented for filing, 
- that all the statements contained in the declar ation made by him, upon | 
which said certificate is based, are true in every particular, such oath 
to be added to affidavit of Form 4—102, as shown on form hereto at- 
tached and made a part hereof (marked 102d). | 


After the hour and day hereinbefore named when said lands will be _ 


opened to settlement, all parties holding such certificates (form Dorf), — . 
_ will be permitted to oceupy or enter upon the lands so opened, and > 
parties holding a certificate of form D may initiate a homestead claim, . 


either by settlement upon the-land or by entry or filing at the proper fee 


district office; but no person not holding any such certificate shall be - 
‘permitted to occupy or enter upon any of said lands until after the 
booths shall have been discontinued by direction of the Secretary as 

1600—VvoL 17—16 | 





Bag 


es the ne “Diitil then, the officers of the United States a are see a 
te charged. to. permit no party without a certificate to ‘occupy or enter - 
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Be ‘upon any of said lands. 

















The following. rules and Ferulatons have Been prescribed. by fae . 


; 2 | Secretary of the Interior under the direction of the President as pro- 
vided by section ten of said act of M: arch third, eighteen hundred. and 
. ninety-three, for the beeupayen and cettlanient of the lands hereby ae 
-. opened, to wit: | 7 = 
-.._» The thirteenth section of the act spptove’ March cit ee a? hy 
hundred and. eighty nine, the act approved May second eighteen hun- 
"dred and ninety, the second proviso of section seventeen, and the 
ee whole of section eighteen of the act approved March third, eighteen. 
a - hundred and ninety-one, are by section ten of the act of Arch third, ; 

ee eighteen hundred aud ninety-three, made applicable in. disposing of the oe 
~~ lands under said section ten, and said lands are thereby rendered sub- 
|. ject to disposal under the homestead and town-site. laws: only, with =~ 

 eertain modifications, which laws, as SO modified, contain oe 2 bie 

substantially as follows: ms 4 
J, Any party will be entitled to initiate a omental an to a tract on 
“of said lands, who is over twenty- one years of age or the head of a 

_ family; who is a citizen of the United States, or has declared his ine. 

tention to become such; who has not exhausted his: homestead right ~— __ 
- either by: perfecting a homestand entry for one hundred and sixty acres. 
of land under any law, excepting: what is known as the commuted. pro-- 


-- vision of the homestead law, contained in section two thousand tbree 


ae - hundred and one of the United States Revised Statutes, or by making: 
aoe 2. Or commuting a homestead entry since March second, eighteen hundred 
ae ee and eighty- nine; who has not entered, since Aneust thirty, eighteen 7 - 

ot ee hundred and ninety, under the land laws of the United States, or filed eh 


=a upon, a quantity of. land, agricultural in character, and not mineral, 


-. which with the tracts sought to be entered in any case, would. ‘make siete : 
fe more than three: hundred.and twenty acres; who is not. the. owner in nid ; 
- fee simple of one hundred and sixty acres of land in any. State. or.Terri- . | 


eae tory; and who has not entered upon or occupied the lands hereby — 


| —. ‘opened in violation of this the President’s proclamation opening the a 

Same to settlement. and entry. (See section 2289 U. S. RB. S.; act of 
ue March 2, 1889, 25 Stat. , 854; section 13 of the act of March 2, 1889, 25 -si< 2 
cus). Stat, 1005; act of Kass 30, 1890, 26 Stat.,.391; section 20, ‘aghof 2 
| May 2,, 1890, 26 Stat., OL: a Bechon 10, act of” Mareh 3, 1893, 27 eae 


ee ee gular subdivisions of the public surveys, and inasquareform,as nearly 


2. ‘Bach entry shall be in a compact body, condi i the néetanis 


ag reasonably pr acticable, cousistently with such surveys, and.no per-— 


cee Son. shall be. permitted to. enter: more: than one. quarter section. ics 
quantity of said land. (See section 13, act of March, BO 18889, : 25. Stat., be ie 


7s 1005.) 
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3, Parties who own and reside upon land (not acquired by them un- 
der the homestead law), not amounting in quantity to a quarter sec- 
tion, may, if otherwise qualified, enter other: land lying contignous to 
bei own to an amount which shall not, with the land already owned. 
by them, exceed in the ager sta 160 acres. (See section 2289, ee ae 
_RS.). os . 

_ 4, Any party who tag ands a homestead entr y prior to March sec- 
ond, eighteen hundred and eighty-nine, for less than one quarter section 
of ind and who still owns and occupies the land so entered, may, if 
otherwise qualified, enter an additional tract of land lying contiguous 
to the land embraced in the original entry, which shall not, with the 
land first entered, exceed in the aggregate one hundred and sixty < acres, 
but such eaaieoaa entry will not be permitted, or if permitted will be | 
canceled, if the original entry should fail, for any reason prior to pat: — 
ent, or sliould appear to be illegal or fraudulent. The final proof of 


residence and cultivation made on the original entry, together with the 


payment of the prescribed price for the land, w ill be sufficient to entitle — 
~ the party to a final certificate for the land so entered without further | | 
“proof, (See section 5 of the act of March 2, 1889, 25 Stat., 854.), 
5). Parties who uave complied. with the agains: of fie’ law with 
‘regard to a homestead entry for less than one hundred and sixty acres — 
of land made prior to March second, eighteen hundred and eighty-nine, 
and have had the final papers issued therefor, may, if otherwise quali- — 
fied, make an additional entry, by legal subdivisions, of so much land 


as, added to the quantity previously so entered, shall not exceed one = 


hundred and sixty acres. Parties making entry under the provisions 
set forth in this paragraph will be required to reside upon and _ eculti- 
vate the land embraced therein for the prescribed period-and to sub- 

mit proof of residence and cultivation of a like character with that re- . 
quired in ordinary homestead entries before the issuance of a final cer- 

tificate. (See section 6, act of March 2, 1889, 25 Stat., 854.). 

6, Any officer, soldier, seallan, or marine who. served for not less’ 
phon ninety days in the Army or Navy of the United States during the 

war of the rebellion: and who was honorably discharged and has re- 

“mained loyal to the Government, or, in case of his death, his widow, or 

in case of her death or remarriage, his minor orphan onildxea: by @ 

guardian duly appointed and officially accredited at the Depar bier of 
the Interior, may either in person, or by agent, file a declaratory state- 

ment for a br act of land and have six months thereafter within which 

to make actual entry and commence residence and npr ovements a 
the land. (See sections 2304, 2307, and 2309, U. S. RB. S8.). | 

7. Every person entitled under the pteceding paragraph to ee 

- homestead, who, ov whose deceased husband or father in case of the 
widow or minor children, may have, prior to J une 22, 1874, entered, 

_ under the homestead laws, a quantity of land less than 160 acres, may, 
if otherwise qualified, enter so much land as, when added to the 








is Dak "DECISIONS RELATING TO THE PUBLIC. LANDS, 


soy tee “quantity pr eviously elitered: shall not exceed 160 : acres, ‘but tite par arty: ed 


. ve - must make affidavit. that ihe. entry is made for actual settlement and 7 
ee —. cultivation, and the proof of such settlement aud cultivation, pre- 


 seribed by existing homestead ~laws. and. regulations thereunder, will | 
be required to be produced before the issue of final: certificate. (See 7 


oe section 2306. U. S. R, S. ) and section 18. of the act of May y 2, 1890, 26 . : 
Stat. 90.). aia, 


68. Parties aa initiate claims & under’ ae ‘Homestead: law either oe 
settlement on the land or by entry at the distr ict office; in the former 


: ease, the party will have three months after settlement within which to - 
file his application. for the tr act at the district office; In the latter case 


the party will have six months after entr y at that office, within which - 


ey, to establish residence and. begin improvements upon the land. (See | 
sections 2290 and. 2297, U. 8. ‘R. 8:5 3 and s section 3, oft the act of May 14, 
“1880, 21 Stat., 140.).. ve : 


 & "The tiomestoad: affidavits requir ed to be: filed y Ww ie the arilicabian 
must be executed before the register or receiver of the proper district — 
land office (see section 2290, U. S. RB. 8. ), or before any other officer who | 
may be found duly qualified at the time to. administer such oaths ac- 
cording to. the PEON of thé act of Congress: of May 26, 1890, 26 
Stat. 121.. 0 

10. Parties Sa psigned to nae * hoinestead enicy will be required to 
. tender with the » application’ ‘the legal. fee ancl commissions which are 
as follows: For an entry ‘of: over eighty acres a fee of ten dollar s, and 
- for an entry of eighty acres or less a fee of five dollars, and, in both. 
cases, In addition, cominissions, of two per cent upon. the Govemment 


_. price of the land, computed at the rate of $1.25 per acre, the ordinary 
| minimum price. of public lands under the general pr ovisions of section 


9357, U. S. B.S. (See sections 2238 and 2290, U, 8S. BR. 8.) 


ee ie Homestead applicants. appearing in gr eae umber at the loeal cs 
a8 office to make entry at the time of opening will be required to form in oy, 
ae line i in order that their applications. mey, pe pre esented and acted upon | | 

ee regular order, : | 


ee 18. Soldiers’ declar catory statements can ae be fae By. the par ties on 





~ entitled-or by their agents in person, and will not be received if sent 
by mail. A party acting as agent and appearing in line, as contem-  - * 
io plated under the eleventh paragraph, will be allowed tomakeoueentry 
or filing in his individual character, if he so desires, and to file one 


oe declaratory statement. in his ‘representative character as agent, if such © . 


ee he shall be, and thereupon he shall be required to step out of line, giv- S 





- ~ ing place to the next person in order, and, if he desires to make any _ : : 
other filings, to take his place at ae end of the line and await his. 
proper turn before doing so, and thus to proceed i 1D order until all. the ae 


os filings desired by him shall be made. ie ed 
13. Section two. thousand three hundred and. one. of he Revised sae See 





ce Statutes of the United States: DrQaee for commutation homestead : 
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éntries is not applicable to said lands. | (See: section 18 of the act of | 


May 2, 1890, 26 Stat., 90.) - 


14, Proof of five eas s’ residence, cultivation, and improvement, and | 


the paymeut prescribed by the statute, as her einbefore mentioned must 


be inade, before a party will be entitled.to a patent under the home- — 


stead law, and such proof is required to be made within seven years. 


from the date of the entry. Commissions equal to two. per cent, upon 
the Government price for the land, computed at $1.25 per acre. under 
section 2357, U.S. R.S., must also be tendered with the final proof. 
Interest at four per cent per annum on the purchase price of the land 
must be paid from the date of the entry to date of final payment. of. pur- 
chuse money. (See sections 2238 and 2291, U.S. B.8.; and sections 10 
aud 13 of the act of March 3, 1893, 27 Stats. ., 640.) 


15, The parties named in paragraph six of these regulations are en- 


titled to have the term of service in the Army or Navy, under which 
the claim is made, not exceeding four years, deducted from the period of 
five years’ resideuce or cultivation required ay stated in the preceding 


paragraph, or if the party was discharged from service on account of — 
wounds or disabilities incurred in the line of duty, the whole term of ° 
enlistment not exceeding four oe may be. pennenee es section. 


2305, U.S. B. 8.) 


16, Where'a homestead settler ‘lies vefore the consununation of his 
claim the widow, or, in case of her death, the heirs or devisee may con- — 


tinue settlement or Gultivation, and obtain title upon requisite proof at 
the proper time. If the widow proves up, title will pass to her; if she 


dies before proving up and the heirs or devisee make the proof, the title — : 


will vest in them, respectively. (See section 2291, U. S. B.S.) _ 
17. Where both parents die, leaving infant childr en, the homestand 
- may be sold for cash for the benefit.of such children, and the purchaser 
vill receive title from the United States. (See section 2292, U.S. B. 8.) 
18. In case of the death of a person after having entered a home- 
stead, the failure of the widow, children, or devisee of the deceased to 


fulfill the demands of the letter of the law as to residence on the 


lands will not necessarily subject the entry to forfeiture on the ground 


of abandonment. If the Jand is cultivated in good faith the law will. 


be considered as having been substantially complied with. 

19. Town-site claims may be initiated upon said lands, uuder the 
statutes, by two methods, which are separate and distinct in character— 
the regulations under the first method are hereinafter set forth in para- 
eraphs twenty, twenty-one and twenty-two, and under the second 
method in paragraphs twenty-three to twenty-eight, inclusive. Pro- 


vision is further made for town-site entries in cases where lands entered 


under the homestead Jaw are required for town-site a as set 
forth in paragraph thirty. 


_ 20. Parties having founded or who desire to found a city or town on 
the publie lands, must file with the recorder of the county in which . 


& 
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oo. the andi is etdate: a plat ther oot, ‘déseriBing the exteric ior e yonndaries: of - 


as — the land according: to. the lines of public surveys. ‘Such plat must ce. 


 gtate the name of the city or town, exhibit the str eets, squares, blocks, - 


a > . lots and. alleys,. and specify the size of the same, with measurements Ce 


7 and area of each municipal subdivision, the lots in which shall not ex- _ 
-eeed 4,200 square feet, with a statement of the extent and general 
character of the i impr ovements. The plat: and statement must be veri-. 


fied. by the oath of the party. acting for and in behalf of the occupants 7 


ne as and inhabitants of the town or city. | Within: one month after filing the a ; 


- plat with the) recor der of the county a verified copy of said. plat and state- ? 


= — nent must be sent to the General Land. Office, accompanied by the testi- fa 


ee mony of two witnesses that such town or city has been established in good | 


faith, and a similar map and statement must be filed wi ith the register and | 


- receiver of the proper district office. - Thereafter. the. President may | : 


-cause the Jots embraced within the limits of such city or town to be | 

offered at public sale to the highest bidder subject to a minimum of _ 
ten dollars for each. lot; and such lots as may not be disposed of at 
public sale shall thereafter be liable to private entry at such minimum, 
or at such reasonable increase or diminution thereafter as the Secretary 
of the Interior may order from time to time, after at least three months’ 
‘notice, in view of the increase or decrease in. the value of the munict- | 
pal property. Any actual settler upon any lot and upon any additional 
jot upon whichhe may have substantial improvements, shall be entitled 
to prove up and purchase the same as a preémption, at such minimum, 
at any time before the day fixed for the poe sale. (See section 2382, | 
U.S. B.S.) : 

21. In case the parties interested shall fail: or ane within twelve 
months after founding a city or town, to file in the General Land Office 
a transcript map, with the siavemieut and. testimony, as required in 
paragraph twenty, the Secretary of the Interior may cause a survey 
- and plat to be made of said city or town. and thereafter the lots will 
be sold at an increase of fifty-per cent,.on the minimum cee of net 
_ per lot. (See section 2384, U.S. R. 8.) | 
22. When lots vary in size from the limitation. of 4,200 square feet, 


~~. and the lots, buildings, and. improvements cover au area greater than 
-. 640 acres, such variance as to size of lots or excess In area will prove 


- no bar to entry, but the price of the lots may be increased to such 


: - ao - reasonable amouut. as the Secretary y of. the Interi ior. ey iM Tr a estab- 
ev. lish. | (See section 2385, U.S. R. Si) : 


23. Under the second method. lands’ ‘esaialles settled upon ania oceu- oe 


ie pied as a town site, and therefore not subject to entry under the home- — ; 


stead laws, may be entered.as a town site, at the pr oper district a : <% 


_. office. (See section 2387, U.S. RB. See 


24. If the town is incorpor ‘ated, the entiy'h may ce made Dy he cor- 


porate authorities thereof through the mayor or other principal officer a 


: - daly: author ized so to do. it the town is, not ineorporated, the entry : 
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may be made by the judge of the county court for the county in which 
said town is situated. In either case the entry must be made in trust 
for the use and benefit of the occupants thereof, according to their 
respective-interests. The execution of such trust as to the disposal of 
lots and the proceeds of sales is to be conducted under regulations _ 
prescribed by the Territorial laws. Acts of trustees not in accordance — 
with such regulations are void. (See sections 2387 and 2391 U. 
S. R.8.). 

25. The officer authorized to enter a town site may anaies entry at 
once, or he may initiate an entry by filing a declaratory statement of 
the purpose of the inhabitants to make a town-site entry of the land 
described. The entry or declaratory statement shall include onlysuch | 
Jand as is actually occupied by the town, and the title to which is in 
the United States, and its exterior limits must conform to the legal 
subdivisions of the public lands. (See sections 2388 and 2389 U.S. B.8.) 

26. The amount of land that may be entered under this method is 
proportionate to the number of inhabitants. One hundred and less 
than two hundred inhabitants may enter not to exceed 320 acres; two 
hundred and less than one thousand inhabitants may enter not to ex- . 
ceed 640 acres; and where the inhabitants number one thousand and 
over, an amount not to exceed 1,280 acres may be entered; and for each 
additional one thousand inhabitants, not to exceed five thousand in all, 

a further amount of 320 acres may be allowed. When the number of © 
inhabitants of a town is less than one hundred, the town site shall be 
restricted to the land actually occupied for town purposes by legal sub- 
divisions. (See section 2389, U. 8. BR. 8.) 

27. Where an entry is made of less than the maximum quantity of 
land allowed for town-site purposes, additional entries may be made of 
contiguous tracts occupied for town purposes, which, when added to 
the previous entry or entries, will not exceed 2,560 acres; but no addi- 
tional entry can be allowed which will make the total area exceed the 
area to which the town may be entitled by virtue of its population at 
date of additional entry. (See sec. 4 of the act of March 3, 1877, 19 
Stat.,. 392.) 

28. The land must be aid for at the Government price per acre, 
and proof must be furnished relating—Ist. To municipal occupa 
tion of the land; 2d, Number of inhabitants; 3d, Extent and value 
of town improvements; 4th, Date when land was first used for town- 
site purposes; 5th, Official character and authority of officer making’ 
entry; 6th, If an incorporated town, proof of incorporation, which  — - 
Should be a certified copy of the act of incorporation; and, 7th, 
That a majority of the occupants or owners of the Jots within the 
town desire that such action be taken. Thirty days’ publication of 
notice of intention to make proof must be made and. proof of publi- 
cation furnished. (See sec. 2387 U. S. RB. 8.) 

29, All surveys for town sites on said lands shall coutain reserva- 
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tions for parks (of substantially equal area if more than one park) and 
for schools and other public purposes embracing in the aggregate not 
less than ten nor more than twenty acres, and patents for such reser- 
vations, to be maintained for such purposes, will be issued to the 
towns respectively when organized as Inuuicipalities. (See section 22, 
act of May 2, 1890, 26 Stat., 92.) 
30. In case any of said lands which may bs entered under the home- 
stead laws by a person who is entitled to perfect his title thereto under 
such laws, are required for town-site purposes, the entryman may apply 
to the Secretary of the Interior to purchase the lands embraced in said 
homestead or any part thereof not Iess than a legal subdivision for 
town-site purposes. The party must file, in the district office with his 
application; a plat of the proposed town site, and evidence of his quali- 
fications to perfect title under the homestead law, and of his compliance 
with all the requirements of the law and the iustructions thereunder, 
and must deposit with the Secretary of the Interior the sum of ten dol. 
lars per acre for all the lands embraced in such town site, except the 
lands to be donated and maintained for public purposes as mentioned 
in the preceding paragraph. (See section 22, act of May 2, 1890, 26° 
Stat., 92.) 
_ Notice, moreover, is hereby given thatit is by law enacted that no 
person Shall be permitted to occupy or enter upon any of the lands 
herein referred to, except in the manner prescribed by this proclama- 
tion; and any person otherwise occupying or entering upon any of said 
lands shall forfeit all right to acquire any of said lands, and that the 
officers of the United States will be required to enforce this provision. 

And further notice is hereby given that four land districts have 
been established in Oklahoma Territory with boundaries as follows: 
_ The Perry district bounded and described as follows: Beginning at 
the middle of the main channel of the Arkansas River, where the same 
is intersected by the northern boundary of Oklahoma Territory; 
thence west to the northwest corner of township 29 north, range 2 
west of the Indian meridian; thence south on the range line between 
ranges 2 and 3 west to the southwest corner of lot 3 of section 31, 
township 20 north, range 2 west; thence east to the southeast corner 
of lot 4 of section 36, township 20 north, range 4 east; thence south on 
the range line between ranges 4 and 5 east to the middle of the main 
- channel of the Cimarron River; thence down said river in the middle 
of the main channel thereof to the western boundary of the Creek 
country; thence north to the northwest corner of the Creek country; 
thence east on the northern boundary of said Creek country to the mid- 
dle of the main channel of the Arkansas River; thence up said river in 
the middle of the main channel thereof to the place of beginning; the 
local land office of which will me located. at the town of Perry, in 
county. P. ‘ 

The Enid district bounded and described as follows: Beginning at 
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the northeast corner of township 29 north, range 3 west of the Indian 
meridian; thence west to the northwest corner of township 29 north, 
range 5 west; thence south on the range line between ranges 8 and 9 
west to the southwest corner of lot 3 of section 31, township 20 north, 
range 8 west; thence east tu the southeast corner of lot4 of section 36, 
township 20 north, range 3 west; thence north on the range line be- 
tween ranges 2 and 3 west to the place of beginning; the local land 
office of which will be located at the town of Enid in county O. 

The Alva district, bounded and described as follows: Beginning at 
the northeast corner of township 29 north, range 9 west of the Indian 
meridian; thence west to the northwest corner of township 29 north, 
range 16 west; thence south on the range line between ranges 16 and 
17 west to the southwest corner of lot 3 of section 31, township 20 north, 
range 16 west; thence east to the southeast corner of lot 4 of section 
36, township 20 north, range 9 west; thence north on the range line 
between ranges 8 and 9 west to the place of beginning; the local land 
’ office of which will be located at the town of Alva in county M. 

The Woodward land district bounded and described as follows: 

‘Beginning at the northeast corner of township 29 north, range 17 west 
of the Indian meridian; thence west to the northwest corner of town- 
ship 29 north, range 26 west; thence south:to the southwest corner of 

lot 3 of section 32, township 20 north, range 26 west; thence east to 
the southeast corner of lot 4 of section 36, township 20 north, range 
17 west; thence north on the range line between ranges 16 and 17 west 
to the place of beginning; the local land office of which will be located 
at the town of Woodward in county N. 

And further notice is hereby given that the line of ninety-seven and 
one-half degrees west longitude, named herein, for the purpose of dis- 
posing of the land hereby opened to settlement, is held to fall on the 
west line of sections two, eleven, fourteen, twenty-three, twenty-six, 
and thirty-five of the townships in range three west of the Indian me- 
ridian, and the line of ninety-eight and one-half degrees of west long- 
itude is held to fall on the line running due north and south through 
the centres of sections four, nine, sixteen, twenty-one, twenty-eight . 
aud thirty-three of the townships in range twelve west of the Indian 
meridian, and said lines have been so laid down upon the Lowa 
plats on file j in the General Land Office. 

In witness whereof, I have hereunto set my hand and caused the seal. 
of the United States to be affixed. | 

Done at the city of Washington this nineteenth day of August, in 

the year of our Lord, one thousand eight hundred and ninety- 
[SEAL.] three, and of the Indepeudetice of the United cae the one 
hundred and eighteenth. 
GROVER CLEVELAND. 
By the President: 
Ww. Q. GRESHAM, 
* Secretary of State. 
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A. 


Declaration required by President's proclamation of August 19th, 1893, 
preparatory to occupying or entering upon the lands o the Cherokee 
Outlet, for the purpose of making a homestead entry. 


No. ——. 
Boots in T, —— N., R. ——., 
———, 1893. 
I, —_—_-—- of —-_______., being desirous of occupying or enter- 


ing upon the lands opened to settlement by the President’s proclamation 
of August 19, 1893, for the purpose of making a homestead entry, do 
solemniy swear that I am over twenty-one years of age or the head of a 
family; that I am a citizen of the United States (or have declared my 
intention to become such); that I have not perfected a homestead entry 
for one hundred and sixty acres of land under any law, except what is 
known as the commuted provision of the homestead law contained in 
sec. 2301, R. 8., nor have I made or commuted a omens entry since: 
March 2, 1889: 


that I have not entered since August 30, 1890, under the land laws 
of the United States or filed upon a quantity of land agricultural in 
character and not mineral, which, with the tracts now desired would 
make more than 320 acres; that I am not. the owner in fee simple of 160. 
acres of land in any State or Territory; that I have not entered upon 
or occupied, nor will I enter upon or occupy, the lands to be opened to 
settlement by the President’s proclamation of August 19th, 1893, in vio- 
lation of the requirements of said proclamation; that I desire to make 
entry for the purpose of actual settlement and cultivation, and not for 
the benefit of any other person, persons, or corporation, that I will 
faithfully and honestly endeavor to comply with all the requirements 
_of law as to settlement, residence, and cultivation necessary to acquire 
title to. the land I may select; that I am not acting as agent of any 
person, corporation, or syndicate, in entering upon said lands, nor in 
collusion with any person, corporation, or syndicate to give them the 
benefit of the land I may enter,.or any part thereof, or the timber 
thereon; that I do not apply to enter upon said lands for the purpose 
of speculation: but in good faith, to obtain a home for myself, and that 
I have not directly or indirectly made, and will not make, any agree- 
ment or contract In any way or manner with any person or persons, 
corporation or syndicate whatsoever, by which the title which I may 
acquire from the Government of the United States should inure in 
_ whole or in part to the benefit of any person except myself. 
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tT sei that the foregoing declaration was made and subseribed ~ 
7) before me this —— ony of » 1893. | | | 





“Officer # an char ge. 

Norn. —If the eure las made a ibaestexd entry since March 2, 1889, put has 
failed or is unable ‘to pertect title to the land covered thereby because of a valid 
adverse claim, or other invalidity existing at the date of its inception, strike out ° 
the words ‘‘ made or” and insert in the blank space that I have made a homestead 
entry since Mareh 2, 1889, but have failed or am unable to per fect ttile to the land covered 
- thereby because of a valid adage claim or other invalidity y lc at the date of its in-— 
ception. — : 


| Detain pease by President's onaniten of Aus rr 19h, 1893, pre- | 


_ paratory to occupying or entering upon the lands of the Cherokee Outlet La 


for the Durpose of filin g & soldier's declaratory statement ue person, 


No: 


“Boorn: In T, —— ini 
ae oes a 1893. : 
| I, ———, of ——— county and State or Territory of ——, dot 
7 solemnly declare that I served for a period of. -——— in the Army of 


the United States during the war of the rebellion, and was honorably _ 


discharged therefrom, as shown by.a statement of such service here- - / 


with, and that I have remained loyal to the Government; that I have 


not perfected a homestead entry for 160 acres of land under any law 7 i. : 
except what is known as the commuted provision of the homestead law. 


contained in Sec. 2301, BR. S., nor have I filed a declaratory statement | 


under sections 2304 mre 2309, of the oe ‘nena or made or. * 





commuted a homestead entr 


that I have not entered since August 30, 1890, under the land laws of 
the United States, or filed upon, a quantity of land agricultural in 


character and not mineral, which, with the tracts now desired, would 7 


make more than 320 Acres ; that i am not the owner in fee simple of 
160 acres of land in any State or Territory; that J have not. entered. a 

upon or occupied, nor will I enter upon or occupy, the lands to be opened’ -— 
to settlement by the President’s proclamation . of August 19th, 1893, 
-in violation of said pro oclamation; that J intend to file a soldier’s dene ans 
atory statement upon said. lands: which location will be made for my 
exclusive use and benefit, for the purpose of my actual settlement and — 


1 
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a i nleaatiay ani Hof either directly or indireetly, for thet use and bene- re 
ce a of any other person. 7 ) : 


Te certify that the foregoing declaration was made and subscribed. 


iad Defore me this — ~ day of ———,, 1893. er, = ot 


* Officer e ie ge. 
| Nove. er ihe Sacty. has made an entry or filing since March 2, 1889, to. w hich fie 


- is unable to perfect title because of a-valid. adverse claim, or other: invalidity. exist- _ 
ing at the date of its inception, strike out the words “tiled a declaratory statement 
_ under sections 2304 and 2309 of the Revised Statutes or made or” and insert in the 


blank space that Thave made an entry: or filing since Mfarch 2, 1889, but have failed or aim 


7 o unable to-pe ‘fect fitle to the land covered thereby because of o valid adver se claim or pur 
ae oe invalidity y existing g at the date of its inception. YS, . 


oe = 


GC. 


~ Declar aon required by. Presidént’s pr pelaaen of Aug Oe 19th, 1 1893, ve = | 
eae preparator y to entering upon the lands of the “Cherokee Outlet ” for the ee 


epaT NORE of Aiing cb soldier's declaratory en as agent. 


Booru in T, ——— NR. ean | 
| bu a, eS eee 1893. 
“I, ——— ——_ Sof —_—, desiring to enter upon the . Cher- 


— okee Outlet” for the purpose of filing a soldier’s declaratory statement & 
under sections 2304 and 2309, U.S. R.S., as agent of ——— ——_— —_-—, 
fs do hereby declare that I have no-interest or authority i in 1 the matter, 
eee present or prospective, beyond the filing of uae declaratory statement 
as the true and lawful attorney of the said 
a by said sections 2304 and. 2309. 











sts \, rT ‘certity that the foregoing declaration was snadet and sabseribed oe ae 
ee before me this - - 7 ee 





day of ———- , 1893. 


ener 


7 | ortifiate that must be held by y par f 'y desiring to occup ye or i enter: upon the = 





lands open to settlement by the President’s proclamation of August 19th, ie S 
1893, for the purpose of making a One ean enti ry or r Pins , a soldier's ha: 


 declarator, y statement. 


Boore in: f,.——_— XN, meat 
——, 1893, 


ae. : This certifies that ——— , ——— has this day made the or ae i 
coe peters t me pee by the President’s proclaination of August 19, 1393, op ne 





as s provided ees 


Officer in charge. 


e perore me ons: 
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| and he is, ther efore, per mitted to go in upon the lands opened to set. eo 
- tlement by said proclamation. at the time named therein, for the pur. 
pose of making a homestead entry or ne ab soldier’ S ey - 


ze statement. 


 Itis agreed and aneasisod that this certificate will not prevent ee 
‘the district land officers from passing upon the holder’s qualifications me 

to enter or file for any of said lands, at the proper time and in the oe 

usual manner, and that the holder will be required when he “makes oo 


his need affidavit, or, if a soldier or a soldier’s agent, when he files 


a declaratory statement a the district office, to allege ander oath be- | 


fore the officer taking such homestead affidavit, or to whom said declara- 
_,tory statement is presented for filing, that. all of the statements 
contained in the declaration made by im, upon which this certificate a 
is based are tr ue in every particular. , oe 








| Officer in. ie ge. 


This certificate is not transferable. _ | The holder will display the 
certificate, if demanded, after locating on the claim. _ 


i. 

Dedlavition csauinen by Pr esident's pr oclamation of August 19th, 1898 , pre- 
paratory to occupying or entering upon the lands of the Cherokee Outleg 
for the purpose of eee, i a bowie lot. : , 
‘No. —. 

; | Boor Th de N,, R.—— 
er . 1893. 
I, - of , being decitous of occupying or entering. 


upon lands Sceued to. mettle by the. President’s proclamation of . 
August 19, 1893, do. solemnly declare that Ihave not entered upon or 














occupied nor will I enter upon or oceupy, any of the lands to be opened Seoa 
to settlement by the President’s proclamation of August 19th, 1893, in 


violation of the requirements of said pr oclamation, and that I desire to. 
. goin nupoE said genes for the purpose. of pong upon atown lot. — 








I certify that the foregoing deslaration was made and subscribed eS 


eae ore _ » 1898. 














Officer in charge. 


oo 
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a | Certificate that must be held ay y par ty y roe in iG. to oceupy or. enter upon ihe - 


lands opened to settlement by the Presidents pr oclamation of August 
19th, 1893, or, the aus nee ce settling J upon a town: tot. me | 


 Boors WT. (ok, R. eae 
| fs 4 1808. 


“This. cer tifies that has. this age made the aéclaration | 








>. before me vequired by the Presidents proclamation of August 19th, 
1893, and he is, therefore, permitted to go in upon the lands opened to a 
7 vaetiloment by said Proclamation at the time named therein for the Da ee 
pose of settling upon a town lot. a ee eee o. 





Officer é in charg es | 


‘This certificate is ot teaneterabies: “The holder will display the cer- m re 


-_ : tificate, if demanded, after locating « on eee asa 


. (4102 a. ie 


- Arrmavin. 





Lanp Oreres AT - -, 


~~: ; 7 , | , 180: | 
=o dip of 5 ‘applying: : enter foe file for) a nontestaad: a 
do aenawe swear ‘that I did not enter upon and occupy any portion of : 














‘the lands described and declar ed open to. entry i in the President’s proc- | 


- A lamation. dated August 19th, 1893, prior to 12 o’clock, noon, of August ' 
19th, 1893, also that all of the statements contained in a certain declara- 


| — tion made by me as foundation for obtaining permission. to enter upon. 
| the. Cherokee. Outlet. in pursuance of requirements of the President’s 
s proclamation opening said Outlet to settlement are true in every par: | 
> ticular. etn - a7 | 


Sworn to. and subscribed before 1 me e this —. - day of ————— 180, es 


eerie. 
: e 





Nore. _This affidavit must be aa etors the reg sister or receiver of the proper 


i district land office, or before some’ ‘officer. authorized. to administer oaths and using . <— 
aseal. eget ey a. rr Be ae es ie ae | 
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DESERT LAND CONTEST—EQUITABLE ACTION—FINAL PROOF. 
- PHILLIPS v. ALMY. 


E A contestant who submits proof showing failure to effect reclamation within the 
fe, 71 statutory period under a desert land entry, does not thereby acquire the status 
-of an adverse claimant so as to defeat equitable action on said entry, where the 
government on its own motion has already examined into the cause of said 
failure, and, w ith allthe facts in its possession, held the entry anu math a view 
“to its sqaituble adjudication. 
‘Under rule 53 of practice, as amended, final proof submitted during the gander of - 


* a contest, and prior to said amendment, may be consulered on. the final disposi- 


tion of the contest. 


2 First Asati Secretar, y. Sims to the Commissioner of the General Land ae os 


Office, Fuly 6, 18938. | 


, On June 16,1877, George A. peo made desert-land entry of the * 9 
— NW. 4d, the Sw. 4 the W. 4 of the NE. 4 1, and the W. sof the SE. } 4, of a 
Sec. 21, and the N, 4 of the NW. 4 and the N. 4 of the NE. 4 of Sec, 28. | 
TIN, RB. 2 W., Salt Lake. City land district, Utah Territory. nee 
‘He failed to reclaim the tract within the period prescribed. by law, 


and on September 25, 1880, you called upon Black to show cause. why s : 


his entry should not be canceled... To this demand he made no eoenguee , ; 
and your office, for years, took no further action. : 


He failed to reclaim the land, and in 1884 sold a tence of -_ = Ae 


his claim to Mary E. Almy. After the actual cancellation she was the 
first applicant to enter; and her application was allowed, on JU une 2 
1884, ann | 


land; but his application was rejected because of the prior entry by” 


; . Mrs. ‘Any From this action of the local officers he appealed to your 


office, contending that her entry was void. You decided on October 2, . | 


1885, that such was the case, and directed its cancellation. — 


Mrs. Almy appealed to the Department, which on June 3, 1887, | 
' reversed your decision, and directed that her entry remain intact. “(Bee 
6 L. D., page 1.) | : 

After making her entry, June 2 2, 1884, Mrs. ‘Almy took: er looking 
toward the reclamation of, the land, aad did some work thereon as 
_. late as June, 1885. Sears’s contest i ceinat® her entry was at that time | 


The next day—June 3, 1884—one Isaac Sears applied to enter the : 7: ve 


pending before your office, and she hesitated about incurring the heavy 


expense necessary to reclaim so lar ge a tract (one square mile) until — 


your decision—which was expected by her every day for months— _ o | 
should be rendered. As your decision, when rendered, in October, - 


— 1885, held her entry. to be void, she suspended all efforts to reclaim the 
land. until the receipt of notice of the departmental decision of J une 3,. 
1887, in her favor. She‘received such notice on June 15, 1887. | 


She asserts that her counsel advised her that she was entitled to (tee 


: three years after notice of the departmental decision within wa to | 
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es reclaim: the land. a may, be noted that. its W as more on three years 
after her entry that said decision i in her favor. was: render ed. She pro- 
ceeded diligently to the work of reclamation, expending in that work, — 


aceon according ‘to the testimony adduced at. t the hearing , bet we en #2900 a and z : | : 


-On J ay 14, 1990—within dince years 5 of coogi of: notice of the dee 


oe parbnental deéision = she’ offer ed final proof of reclamation. ‘This final® » 
par a proof Was rejected, for reasons hereinafter set. forth. oe a. fs 
On February 14, 1888, James A. Phillips filed affidavit of contest,on 
oo. the ground that the jand: had not been reclaimed within three years: _ 
-" from the date of entry (June 2, 1884,). supr a. The usual fee of one dol- 


—. lar was paid to the. clerk i in attendance. “The register. and receiver, in: 


= ing (pasods on cen Brad ford’s 's Fepont); they: held it to await the outs | 


-—. looking into: the natter more ‘carefully, were jin'doubt as to whether, 
under the peculiar circumstances: of the case, a contest w ouldlie; there- — 
so fore, they decided not to docket the contest, and returned the dollar to 7 
es : 2 Phillips. There is a pencil memoraudun on the back of the affidavit, 7 :. 
as follows: “ Dollar. preference right returned: awaiting decision’ of oe 
ea = Secretary of Interior. ”. The meaning: of this memorandum i isnot. clear, | | 
especially in view of the fact that the only contest in which thisentry 
was involved that had previously. been before the Secretary of the In- — 
terior was that which. had been. decided. on Jt une 3, 1887 more, than. 
eight months prior ‘to the filing of the affidavit. No notive was: S| at that ne ee 


time) issued. on the complaint, and no hearing was order ed. 


. Bight months later—on October 15, 1888—George K. ‘Bradford, ae oe 
ee that date a special agent. of your office, : made a repott, setting forth. ae 
ae - that the land bad. not been reclaimed within three. years: from the date Mee 
of entry. On November 2, 1888, you held the entry for cancellation on 
that. ground. Mrs. Almy for nished a: Statement of the facts of the Case, 
and formally applied for a revocation of the order of cancellation; but 
ae her application was. ‘denied by your office by letter of April 13, 1889, 7 
- She then applied fora hearing at which she might be allowed. to vefate 
_ the special agent’s report., A hearing was granted by your letter of — 
July 10,1889; but: no date was set ther efor. ‘Shortly afterward, Special eee 
oa Agent Bradford was removed from his position, and George B. Squire . - 5 
- wwas' appointed special agent in his place, to whom the matter was re- | 


ferred for report. He. reported on September 2, 1889, setting forth in. a | 
detail the facts of the case, and recommending the. discon tinnanee of 


indorsement upon it to refer to the government proceedings then pend- 


proceedings. Thereupon your office, by letter of ‘September 25,.1889, 9 2. 
~~ -yeyoked the order for a hearing, and held. that “the entr 'y will remain ee 
intact, subject to.a fall compliance with law.” : uae 
Pending the proceedings that had been ‘instituted by your office on dee 

. “Special Agent Bradford’s report, a new register and. receiver were ap- 
eae. pointed. to and took charge of the Salt Lake Jand office. ‘In overhaul- — 
‘ing the recordsthey found Phillips’s affidavit of contest.. Supposing the 


7 
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come of the. same. When you, by letter of September 25, 1889, supr thy. ‘: a 
revoked the order of cancellation, they notified the attorneys for the | 


contestant that the matter was in such a shape that they could proceed. | 


with the contest. Accordingly the case was docketed, and notices - 
were issued J ua y 10, 1890, setting the case for trial on February 18, he 


1890. 


1890, decided that. “ the claimant, even though the entry was contested : 
should have proceeded i in good faith. to reclaim the land;” that “no: 
work done subsequent: to the. filing of the affidavit ehail be consid- 


After hearing the ecinony, the posi and receiver, on May 13, - 


ered as against the rights of the contestant; ” and that ¢¢ it is clear to. -] 


- us that the statutory period of three years aepived before any portion of 
the land was reclaimed ; and that after that, and before it was properly 
irrigated (even admitting that it is now), a valid adverse claim inter- — 
vened, and the contestant established a sucess anes right to me 
| the land,” aan | 
The detendantappealed to your office, hel on Habe ‘6, 1892, re- 
versed the judgment of the register and receiver, and directed that ‘the 
contest be dismissed. . Thereupon Phillips appeals to this Department. - 

The appellant alleges that you were in error— 


In finding that the tract. in question had been, at the date of hearing, reclaimed: 


If I correctly understand your decision, you did not so find. On the. . 


contrary, you say that, should your action in dismissing Phillips’s con-” 
test become final, the register and receiver “will allow the claimant 
thirty days in which to make her proof; and should she fail to respond 
you will notify her to appear at a time set for hearing and show cause 
why her entry should not be canceled for expiration.” 

This language would indicate that you entirely ignor ed the anes 
offered on July 14, 1890—probably because of its having been offered . 
during the pondengy of adverse proceedings (Phillip’s contest), In con- 
. travention of Rule 53 of Practice, which at the date of. your decision 
had not been amended by the circular of instructions of Mar ch pus 
1892. (14 L. D., 250.) . : 

The appellant “Allozes that you were itl error— 

In holding that the exercisé of good faith on the cue of contestee is a compliance 

. with law. -s tines? 
I do not understand that. you s so held. The Cnmnsuey of your decision ae 

is that “during the three years, almost, while the contestant’s affidavit 


was apparently sleeping , prior to service of notice, without any excnse | 


being offered therefor, the claimant has, so far as she could, made good 
her non-compliance during the period complained: of.” This is'a very 
different thing from holding that the exercise of good. faith Was a com-— 
. pliance with law. ie ee | | 
Appellant further alleges that you were in err or— var | 
In finding that the contestee should be inade an exception to the law and the rale 
of practice, by reason of any equities alleged to exist in her favor. 


- 1600—vor 17 (— LG 
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of The “law and the oe of pr ractice ” which eonteel a the contestant | . 
i alleges: were violated. by your. decision are. more ° specially set forth 1 1D 


: the following allegation of. error— Soa 


“The Assistant Commissioner. erred in: holding: At he contéstes seould cure roe 


- laches ifter: the expir ‘ation of. the: three years allowed. her by law in which to reclaim. 2 


ES had expired, and subsequently to the inter vention of the rights Of: third per sons, ~*~ 
< Your decision did not so hold. On the contrar Ysi it held, in n substance, : 
~~ that no. right of any third person had inter vened,. ae — 
> The first thing necessary to determine i 18, whether in fact the right. of - 
aay third person had intervened. : sist 
—. Special Agent Squires, in his’ report refered. to oe sets forth _ 
the result of a. careful and thorough examination of the. tract. He. 
- gives the date of entry, the fact of the delay in reclaiming the land, 


and the cause of the delay, and adds that, since the decision i in “Mrs. 7 


i Almy’ s favor “ the work has: Ss progressed rapidly i in the way of ditches - 


ey and artesian wells . . _ by the use of which an abundant sup- 


& ply” (of water) can be secur ee even in the dryest seasons. The main | 
~- eanal of the Nor th Point Consolidated - Irrigation Company, being” | 
‘twenty feet in width at the bottom and five feet deep ” crosses the land. . 
: “T have cr ossed. this canal frequently. duri ing the past two mouths, and 


have found it: always. full, and have seen the water flowing copiously | 


; : through Mrs. Almy’ § main canal and lateral ditches, - e: Total value ~ 
of improvements on the land, including the water-right,. ‘about: $2170. ee 


The charge made by Phillips, in his affidavit of contest, was this: 


‘ee, SC at the said Mary EK. Almy has failed to reclaim said land as” required by law | 


bed ‘during the three years from the date of said’ entry, nor ae to the date hereof; and - 


a that said land is now in: its natural desert state. 


- It will be seen ‘that the fact of Mrs. Almy’s Gilene: to. paren the ie 


7 land within three years from. date of entry was one of record, to which 


. ~ the attention. of the: gover nment had already been repeatedly directed; _ 
and that. the statement that the land was—either atthe date of filing — 


cs ‘the affidavit or of service of notice—In its natural desert state,” had : 
es just. been. investigated by. the government, and that upon the report 


| _ of its special agent the government had revoked. its order of cancella-. : 
foe tion and directed that the entry remain intact. e oo 
It has been not only repeatedly but ‘anifornily held i the oo. | 


- scant that a second contest will not be allowed on issues. tried. and de- i" 
termined in- the first. _ (See Parker v Gamble, 3 LiD., 390; Reeves v. 


-. Emblen, 8 L. D,, 444; same on review, 9 L. D., 584; ‘Samuel J. Bogart, 


= 9L.D. DIGS Sewell Vv. Rockafeller, 10 L. D.. "939: Mead ». Cushman, — 


~ b., 253; Hornback v. Dailey, ib., 318; Busch v. Devine, 12 L.D., 3175. 
a -Meallister V. Arnold et al., ib., 520; Gray: OF Whitehouse, ASL. D. "352. o 
It is true that each of the cases ‘above: cited was a second éontest—- 7 


— the charge i in the first. instance, as well as the second, having. been — 
made bya contestant; and it may be contended that, because of this. . 


- distinction, us rule e prohibiting second contests can “not b property o 3 





nee, ee * 
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oo applied in the case here under consideration. But in the case of Fergu- =f oe 
gon v. Daly et al. (4 L. D., 245), the Department affirmed oe action oe 


in rejecting Ferg uson’s application to contest, because 


the issues involved in the second contest were those which Daly had been called. 


upon to defend in the contest where the government was the prosecutor. | - 
It may be contended, however, that the case of Ferguson v. Daly et 


ah, supr a is not. anes similar to’ the case here under consideration, 


rere in that case a hearing had been had prior to Ferguson’s appli- 
cation for another hearing—while in the case at bar you ordered a 
hearing, but afterwards, on the BeDere of a cee) agent, | rescinded. 
said order. | : 

Nevertheless, if the same reasons are applicable it ill the case at ba, EL 
can not see why the same rule should not apply. — 

The reason of the act (May 14, 1880—21 Stat., 140,). sranting a pret- 


erence right, for thirty days, to any. person who may contest, pay the 

_ land office fees, and procure the cancellation of “any pre-emption, = 
homestead, or timber-culture entry” (desert-land entries, by the way, > 
not being named in the law), is ‘set forth in the case of Houston V. 


Coyle (2 L. D. 58): | , | 3 
The rightto contestan . . . entry exists in no one; puts in consider ation of being % 
placed in possession of certain information, and the vaunient of certain expenses,” 


> the government holds the land in reserve for thirty days’... . ‘This is akin to the 
' Jaw, as it has from time to time existed, granting to the informer a moiety of the 
_ . penalty imposed upon violaters of the law in criminal cases, aud is operative merely - 


as.an inducement to parties cognizant of the facts and desirous of securing the land 


to come forward and furnish the information upon which the proceedings can be- 


based. As in criminal cases, this gives ne informer no right to have the a 
ings instituted. | gt 


In view of the. reason. under lying the law offering a prefere: ence cain a 

: under certain circumstances, for valuable information received, can it i 

be held that the contestant herein has brought himself within its: pro- oe 
visions? Has an ‘ informer, ” who has “informed a the government. of | oe a 
nothing except what. it . already knew—furnished no facts excepting . 
those that were previously in its possession, and which it had just con- 


sidered and acted upou—in any way earned the. right to this square 
mile of Jand, with the three thousand dollars’ worth of. impr ovements 
that have been placed upon it—improvements made in good faith, in 
pursuance of the departmental decision of June 3, 1887, holding ‘that 
the entry ‘was valid, and of your decision of September 25, 1889, declar- 
ing that, although at that date five years and three months had elapsed 
since the entry was made, yet in view of the showing by the special - 


agent it would “remain intact, subject to. compliance with law.” Iam 
not convinced.that, whenever the government has investigated a. delay | 
in making final Brook satisfied itself of the good faith of the entryman, — 
and decided to allow the entry to remain intact and submit it to the — 

board of equitable adjudication,” “in the absence of any adverse 
claim,” some third party shall be allowed to thrust himself into the — 
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: = _ case, spreeent the identical: allegations See nave just ‘Been peed ne 
: gated, and thwart, the pur pose: of the government, upon the plea that. 


now there is an adverse claim. The act offering a preference right to 





oe parties contestant. was intended to assist the ‘government, to carr yo out i. 
ae? the ends of justice—not to compel it to perpetrate injustice. | 


| In the case at bar, although the contestant. has filed. an adverse 
| charge, I do not consider that he has established an. ady erse claim, 
such as would interfere with the reference of the entry—should the final 


~~. proof be. found satisfactor y—to the board of equitable adjudication. In 


my opinion, the contest by Phillips upou the exact grounds which had 
already been investigated by the government. to. its own: full satisfac- 
tion, resulting in the dismissal of the char ges, was impr oper ly allowed. | 

T am not unaware of the fact that in the depart tmental decision in the 


|. ease of Scott Rhea (8 L. D., 578), it was suggested that, “ inasmuch as | 
-. the government case had failed, ” it would “be the better practice to : 
take up the affidavit” that had been filed by a contestant while the 
government’s charge against the entry, was pending, a and haveareg- 


aA 7 ular trial thereon.” But that: case was in many respects different from — : - 
—. the one here under consideration. In that case the. governinent had 


| instituted proceedings, which proved fatally defective for lack of legal — | 


ae notice on the defendant, and were therefore set aside. It clearly ap- - a 


peared that an investigation ought to be made, but it was deemed the = 
~ better policy to allow the intervening contestant to make it, and bear 
the expense of the same. That was a very different case from onein 
os which the government has made its investigation, is in full possession —s 
of the facts, and has arrived at and announced its $ conclusion: that. fur- eee 
ther investigation is unnecessary. : = : a hes 
ee For the reasons her ein given.the couitestis dismissed,’ and to this ex- a 7 
My 2 _ tent your decision is affirmed. You add, however, the e following d dire OG. 
tions to the local officers: . ! tee ~~ 


“Should this decision heeonle “nal; you will allng ihe claimant ivy days bs 
tee to make her proof; and should she fail. $0 respond you: will notify her to ap. 
"pear ata: time set for hearing, , and. show cause why her a should not be canceled : 
for expiration. ve a : ei 
. This. action, as. before suggested, was ite taken i in view of the 
fact that at. the time the. entry man offered final. proof, on J uly 14, 1890, 
Rule 53 of Practice was in full effect, unmodified by the paren of 
the circular of March 15, 1892 (14 L. D., 250); and under that rule the 
proof was improperly jaca and could nee be considered,” (Laffoon 2 v. 
oa Artis, 9 L. D., 279, and many other cases.) — 3 
Said circular of ‘Mar ch 15, 1892, says that eee: a \ contest has heen ~ 
2 brought against any entry or filing, “the entryman may . - submit 


final proof,” ete. Construed literally, this might appear io authorize - 
aoe 8: the taking of final proof during contest only after the date of said cir- 
“cular. The Department has held, however, in the case of Smith % 
z SS coe L. D. ae and in: other cases eines that under the above ae 
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7 datrieHous proof that had heel: offered prior 6 Hiedats firenest might Paes 
_ be considered. Under this ruling it appears that-you might properly » ars 
consider the proof offered by Mrs. Almy on July 14, 1890. If such 


proof should show the reclamation of the land, the entry will, as here- 


inbefore suggested, be submitted to the board of equitable adjudiea- 
tion for its consideration and action. 7 


Your decision is modified as above indicated. 
RESERVATION~STATUTORY WITHDRAWAL. 


‘YELLOWSTONE NATIONAL PARK. 


: Tends embraced within the Crow idian reservation under the. today of I May 6, : 


the land. included within the Bout die ae of the park, as fixed. by the : ae es 


1868, and subsequently - included within the boundaries of the VYetlowarone ae 
National Park, as fixed by act of Congress March 1, 1872, were appropriated for _ 
the purposes of said park as of, the date of said act, subject only to the existing . ~~ 
right of the Indians, and when said right was extinguished the lands covered _ 


thereby became a part of the park, without qnalifiention of any character. 


_ Assistant Attorney: General Halt to the Secretar y of the Interior, May y - 
 %, 1893. 


1 have the honor to Leauiea ge the receipt, by tenes of f Acting ‘ 


Secretary Sims, of the letter of Geo. S. Anderson, ‘Acting Super intend- on 


ent of the Yellowstone National Park, citing “ey fact: that a portion of - | 


act of March 1, 1872, (17 Stat., 72), now section 2474, RB. S., was — 


included in the oe Indian reservation. under the frenty of May 6, 


1868, (15 Stat., 649) and ceded by the Indians by agreement ratified | -_ : ; 
by act of Consens: approved April ad; 1882, (22 Stat., , 42). and asking Ce 


& a decision as to the present status of this strip, ‘and ‘to know what 


ee action, if any, shall be had. against per sons claiming rights thereon ”. - fie fet 


with a request for an opinion wpon the points set forth in said letter. 


. By the act of March 1, 1872, supra, it is declared that a certain tract ee 


of land described by metes and bounds 


is reserved and Ww ithdrawn from settlement, occupancy, or sale, under the laws of 


- the. United States, and dedicated and set apart asa public park or pleasuring ground. 


for the benefit and enjoyment of the people; and all persons who locate, or settle . 
upon, or oceupy any part of the land thus set apart as a public park, except as pro-— 


. vided-in the senane section, shall be considered trespassers and removed there- 


from. 
The next section gave the Secretary of the Interior exclusive control | 


of the park, and authorized him to make such regulations: as. might be. 
necessary to preserve the natural curiosities and for the comfort of vis. 0” 
7 itors, and it was to those who might be in the park. under the regula- Pr 


. tions that the exception i in the preceding section referred. 


~The northern boundary line of the park, as fixed by this oe fell 


e inside the Crow Indian reservation for a portion of its len sth and it is oe 
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ae ae to. ‘the lands insidé both reservations that: the question 1 now arises. 
i it must be kept in mind thatthe fee to this land was in the United — 
States, subject only to right of the Indians to occupy it as a tribe, or 


- : - _ the right of individual members of the tribe to select it in tracts” not | = . 
exceeding three hundred and twenty acres, under the provision of their - 
treaty. The ‘Indians, however, subsequently eelnguehes all th eir ae 


-._elaims of every character. 








oe a. subject. only to the existing right of the Indians, and that as soon as ae 
_» that right was extinguished said lands became a. ga of the ps 
without qualification of any character. 








The act of Congress approving the agreement with ihe Indians’ “aia : 


not in terms provide for the disposal of the-lands ceded thereby under 
ar othe, general land laws, but: the Secretary of the. Interior, by letter of 
May 25, 1883, (41 L. and R., 30) to the Commissioner of the. General 
~~ Land Office, expressed the opinion that such lands became publiclands =~ 
c _ at the date of the act approving the agr eement, and directed that lege a 
Gre applications therefor should be received. foes 
-. The act of Congress setting these lands: aside ee in my Sarre ts 
be held to have taken effect on these lands at the date of its approval, 


In the case of Charles W. Filkins, (5 L. D., 49), it was held that lands: ae: 
cy embraced i in an executive order of reservation, made for a public pur- 
pose, but. covered at the date of such order by a homestead entry, 
-. Deeame subject. to the order-of reservation upon the cancellation of — 
such entry, and this ruling was followed in Staltz v. White Spirit, e¢ al. 
(10 L. D., 144), and in James M. Gilman (15 DL. D., 2). “The rule would — 


a apply with equal force in a case like the present, where the reservation 





_-was made directly by Congress, in which body is vested the > power: ne 
ae disposing of the public domain. ahs 
-..- * Jn the ease of Beecher v. Wetherby (95 U.S. 517), it was . held that a 
2 ‘the United States could dispose of the fee of Nandé occupied by the In- es 
-.. dians, subject. to the existing: occupancy of such Indians. If lands 


= . thus occupied might be sold and conveyed by the United States, there : 








el Game certainly be no question as to the power to set, them aside for cee 
-. public use, as in this case. mae 
"Tam of the opinion, and so advise you, that the reservation of Fee ple ee. 
co . lands Was effective from the date of the act of March 1, 1872 , and. that | vote 
thereafter they were not subject to settlement, occupancy or sale 2 Bee 
eae aa > AS. to. what. action, if any, shall be had against. persons claiming aa 
~. rights to these lands, Iam unable to give any opinion, because I am 
Soo o> Rob. informed as to the nature of such claims, or the date of initiation 
a thereof. | 7 oa 


"Approved, September 7 : 1893. 


wm. ‘H. Sus, 
a. - Acting Secretary. 
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‘OKLAHOMA LAN bs— PAYMENT. 


Cire ULAR. 


“DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFICE, 
| Washington, D. C., September 13, 1898. 
REGISTER AND RECEIVER, : ; | i | 
Oklahoma, Oklahoma “Ter ritory. | 

‘GENTLEMEN: I have to advise you that there is now pending Mm: . 

Congress, a bill for extending the time within which the first payment 
of BrrehiAk, money in case of entries of lands cecled by the Citizen 


-. Band of Pottawatomie aud the Absentee: Shawnee Indians, and of 


~ jJands ceded by the.Cheyenne and Arapahoe Indians, is required to be. 


made under the 16th section of the act of March 3, 1891, 26 Stat., 1026.0 
| -. The class of lands first mentioned were ppened to entry September 1 
; 29, 1891, and the two year period for making such payment will expire 
in some cases before Congress will have time to act upon the bill 


referred to. I have, therefore, to direct, in reference to- the Pottawato- 
- mie and Absentee shawnee lands, above mentioned, that you postpone 
making demand for the firsi instalment. of purchase. money, under 
> inser cone. of circular of June 8, 1893, 17 L. D., 51, until further 


— instructions from this office, in order to afford. time for Con gress to act = - 


upon the proposed legislation. 


The Cheyenne and. Arapahoe lands were not opened to ‘entry until ; ’ ; 
April 19, 1892, and the period within which paym ent of the first instal- = - 


ment is required to be nade will not expire in any entry thereot before 
April 20, 1894. | | geo 


Respectfully 
8 OW. LAMOREUX, ie 


_ Commissioner test | 

“Approved. | 
HOKE SMITH, 

—— Seeretary. 


RAILROAD GRANT—PRE-EMPTION FILING. 
SPAULDING v, St. PAUL, MINNEAPOLIS AND ManrroBa Ry. Co... 


Land embraced within a pre-emption filing, at the date when the right of the com- 
pany would otherwise attach, is excepted from the. operation of the grant, -The - 
matter of settlement or improvement is not, under such circumstances, a ques- . 
tion into which the company will be permitted to inquire. 


First Assistant Secretary Sims to the Commissioner oy the eeneral Land .. 
| Office, September 15, 1893. | 7 


| The land involved in this controversy is the E. 3 of the N HE. 4 er = 
lots 5 and 6, See. 27, T. 134, R. 43, Fergus Falls, Minnesota, land. dis: a a) 
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i ‘ict, and was errant he erie limits of the St. Paul, , Minneapolis 


a and, Manitoba Railroad Company. ae me tee Sd 
ee - It appears from the record. that Elias ©. Spauldin g ‘made application eaoaies : 
_ to make homestead entry of said tract May 6, 1884. ‘The same was re-_ 


jected by the loeal officers. Spaulding appealed, and you, by letter of 
July 23, 1884, ordered a hearin g to determine the status of the land on 
“December 19, 1871, and January 10, 1872, it being stated by you that— 


Said tracts are within the ten miles, or granted limits, of the grant for the above 
mentioned company, the right of which attached in said limits upon definite loca- 
tion, December 19, 1871. 

anid tracts are also within the thirty miles, or indemnity limits, of the grant to 
the Northern Pacific R. R. Co., the order of withdrawal for whieh was received. at 
Alexandria, now Fergus Falls, January 10,1872... 

-. The records of this office show that: Theodore Karels. filed D: g, 670 for SE.4 ‘SEA . 
~ and lot 9, Sec. 22, and” E. 4 + NE.4 + and lot 5 By. See. (2713443, June 3, 4871, alleging . 


ee settlement same date. 


oF : . 1871, alleging settlement January 1, 1870. 


Henry Burgeduff filed D. Ss. for same tr acts as : covered aby Karels ling, ou I March 8 : 


“Anton Michke filed D, 8. 873 for E.48E. dand E: 2.NE. - See. 2, 7,138, Sept. ee 
ae fs 13, 1871, alleging settlement August 98, 1871. | 


All the above filings. have been canceled upon the records under office. circular of 


= apa, 1881. 


~The St, Be. M. & M. Ry. ( ner eleetedl ihe: E. 4NE, Lond. lots 5 and 6, See. 1 i 


oe. 48, the tracts covered. by the present applicati on; on ‘Febr uary 7 7, 1882. 





Both of the railroad conipanies: and the applicant having been noti- = 


ae ee fied, the hearing was had before the local officers, the Northern Pacific — a 


Pe ‘Railroad | Company. making ‘default. - ~The testimony was. directed | te 
+. entirely to the acts of settlement. and occupancy of Burgeduff. The - 
— register and receiver decided. that there was neither settlement or occu- 
ra ancy as contemplated by the pre- emption law on the tract, and. there- 


- ‘fore it should ase io pue ratlne ad. ego under i its grant. Spaulding 


| Thereupon the St. Paul, ‘Minneapolis fad M anitoba Ratiroad Caan: a8 


prosecute this appeal, assigning an. err or, substantially that your : 
decision is against the law and evidence. ) | 
It is undisputed that pre-emption filings covered the land i in coritro: 
‘ver sy at the time when the right of the company would otherwise have 
attached, and served to except the land from the operation of the grant. 
‘The matter of settlement or improvement is not, under such cirewm- 
stances, a question into which the railroad will be permitted to inquire 
(Kansas Pacific Railway Company v. Dunmeyer, 113 U.8., 535), The 
land not being free from pre-emption claims, it follows that it did not 
pass by the graut, and is therefore subject, to the entry of the first legal 


oo : applicant (2 (Northern Pacific R. BR. Co. @. Johnson, 7 L. D., 357). Objec- a 
tion is made by counsel to allowing the entry on. lot 6, ‘claiming that it 


- : - had not’ been included in. Burgedutf 3 filing. Ati is, true, it was not in- — 
a ie cluded i il his filing, but. Se was in Michke’ : being described therein as 
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7 the B, 3 of the SE. 4 2) which an examination of. the plat i in ‘your office ae pas 
_. Shows is lots 5 and 6. | | — 


Your judgment is therefore amend. 


By your letter of transmittal you state that. this 1 tract: was: janes. | 
ently and erroneously conveyed to the State of 3 Minnesota, and by the | 
State to the railway company. This being so, you will give thecompany 

notice to show cause why proceedings should not be taken in accord- | aoe 
ance with the provisions of the act of March 3, 1887 (24. Stat., O00), uo a 


7 secure > the restoration of said lauds to the government, 


-RATLROAD GRANT-HOMESTEAD ENTRY REINSTA .TEMENT. ae 
e. ‘Darcy 3 v, NoRIHERN Pacrric R. R. Co. 


The provisions of section 8, aut. of March 3, 1887 , warrant the ‘reinstatement of an 
entry erroneously canceled on account of a railroad vrant, though the judgment 


-- of cancellation was rentlered i in accor cance: with the rulings of. the Department - 


then i in force. 


“Land embraced within a homestead entry at the date. of a railroad grant: is excepted * 





thereby from the operation of the grant, and on Pulte cancellation ot such a a 7 


remains a part of the. publie domain. 


E Seoretary y Smith to the Commissioner of the General Land Oe, Se eptem- 
ber #1, 1893. 


The rene involved herein i is the E. ri of the SE, 4 of See, 5, ,16 N,, ie 
R. 2 W., Olympia, Washington, land district, and is within the primary” : 
limits of the Northern Pacific Railroad . grant, pertaining to the line | 
between Portland and Tacoma, which grant was made by joint resolu- : 


tion of May 31, 1870 (16 Stat., 378). 


.¢ “By departmental decision of March 20, 1991 (Letter Press Copy Book | : 
~ No, 216, p. 112), it was decided that “the tract was free from claim at) 
. the dats of definite location of said. mond, and it therefore inured to > the 7 


company under its grant.” 


On September 2, 1892, Patrick Dandy filed. au seus in ‘the eed | - 
office requesting & re- instatement of his homestead entry; canceled by 


— said decision, alleging — 


That William Spencer made Ha. entry 502, Feb. 24, 1865, for ee same tract. aa 


this entry was canceled June 17, 1872; that Jame Turner, Nov. 14, 1865, made H. 


* ES No. 566 for said tract and same was canceled Nov. 7, 1868 ; and that Paris R. ‘Win- | 
slow, Dec. 7, ba made H. i. 777 for said tract eae same was canceled Eee 11, 2 


1871, 


and asking shat his s entry may bet re- instated! under section 3 3 of the act . ae 


of March 3, 1887 (24 Stat., 556). 


An informal examination of the records of your office discloses the nae gy 


fact that the above statement is true. 


The said act of March 3, 1887, suprd, is “an 1 act to  aronids: for the = pre 
adjustm ent of land grants made by Congress to aid in the construction _ 
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of railroads and. for ihe’ forfeiture of unearned ands, and for other ee 
_ purposes.’ a Section 3 provides— ae ee eee, |  e. 
That if, in’ the: adjustment. of said grants, it shall | appear. that: fie inomectoudl or 


: pre- emption entry of any bona fide settler has been erroneously canceled ou. account en 
of any railroad grant or the withdr awal of public. lands from market, such settler 
ee upon application shall be re- instated i in-all his. rights and allowed t to- Daas his on- 
ozs = try by complying with the public land laws, etc. : 3 eee 


It is. under the terms of this act that petitionér: asks to have his en- a 

ay re- instated, notwithstanding the for mer r decision can neelling his ell 
At the time of the rendition of Vacpanme vial ‘decision of. ee h 20, 
1891, (supra) the rule was. that: if the tract was free from claim at the 
date: of definite location. of the road, TG. passed. to the company under 


| the: terms of its grant. ‘Subsequently, however, the United. States 


cee supreme court, in the case of Barden: v. ‘Northern Pacific Railroad Com- ae 


as pany (145 U, S., 585) held that—_ 


‘Land which, at the time of the grant. eter Was. eae from. the pablic oes 


- lands within the limits of the. grant by reason of. a prior pre- emption claim to it, did 


not, by the. cancellation of the pre-emption right before the location of the grant — ” : 
pass to. the company, but. remained . part of. the public: lands of the United States, oe 


subject to be acquired by. a subsequent pre- cope settlement followed a by . 


, ; acquisition of title (syllabus). 


Following the doctrine announced by the supreme eatint it is appar- 


ee Sat that Darey’s entry should be re-instated, as the tract was segre- 
ay gated from the public domain prior to the grant to the railroad com- =o 

oe pany, of May 31,1870, supra. (Northern Pacitie Railroad Company. 
Mead, 16 L. D., 4.88 ; Northern Pacific Railroad Company. v dee. 

BLD, BB) 00 | 


You will accordingly nity him: that: ‘upon “marine the Shoes re. 


: ; quired. by the circular of February 13, 1888 (8 Li. D., 348), containing 2 - : 
instructions under. said. act, his homestead: entry will be: Te e-instated, Se 


__ and that he will be permitted | ae 


: SCHOOL LANDS—INDEMNITY SELECTION. 
“Micwary, Durmopy. 


gies The State may not, at will, waive its right to school land in. 1 place and take lieu 
lands of equal acreage. i , Pate 2. A fy - au ‘ : ua 8 


as Seer etary y Smith & to the Commissioner yt the Generat Land t Ofte, Sept. | Pe 
- j ber 21, 1898. ° | | 


Michael 1 Dermody tas aornic from: your. decision of apd 1% 1891, a 


i ; holding for cancellation his homestead entry, made December 26, 1390, = ce 


3 for the N. $ of the- NE. 4 4, Sec, 16, m. 35 N, R. 9 WA] M. M., ,Davango, 
eae Colorado. | Be | 
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- The QT sands of error, it j is  alleg ed that the decision Cis founded on a ; : ee 


radical misapprehension ofthe true facts,” etc. 


In considering the motion for review, your office, by cco dated OH Ee 


7 November 3, 1891, states that “‘ the tract is returned as non- mineral on 


the plat of November 13, 1883,” and in his application to make home- : 7 a 
stead entry, Dermody ‘tiled ‘the usual non-mineral affidavit, saying ne 


_ “there is not to his, knowledge. . . . «+ any deposit of coal,’ ” ete. 


If the land is non-mineral in quality, sworn to be such by the entry | - 7 | 
man, and so. reported by your office, it passed to the State as school er 


lands, under the. act of March 3, 1875, AE Colorado into the. 
| Union. ‘oY 


| and 2276 of the Revised Statutes, provides as follows: 


The act of February 28, 1891 (26 Stat., 798), amending sections 905 : - 


: And other lands of. equal acreage are also hereby por ee and. cranted, aa a : 
if may be selected by said state or territory, where sections 16 and 36 are mineral, ete. 


- Provided : Where ally state is entitled to said sections 16 and 36, or W here said 


sections are POnervee to any territory, notwithstanding the same may be minéral - : 
land .... the selections of such lands in lien thereof, a said state or ter- ae 


Titory, shall. be a-waiver of its right. to said section. 
The State, in this instance, through its board of land commissioners, 
on January 10, 1891, and again on June 24, of the same year, expressed. 


its willingness to accept indemnity for ane land, upon the supposition aint 


that the survey showed the same to be’ mineral. The State also appears 


to have relinquished its claim to the land, with a view to taking a 


indemnity therefor, and also on the grounds that «“ Dermody has | 
acquired an equity as a settler prior to survey.” 


Tf, under the statute above quoted, the State had applied for indem- cra 
nity on the grounds of the showing made by the survey of 1877, that... 
the land was mineral, and the selection of liew lands had been approved, | ae 

an entirely different ‘question. would be presented. While the State =. 
~ has expressed its desire to select lieu land, yet it has not done so, and = 
the Department can not permit an existing entry to remain ou land 
_ that has already passed to the State, or assent to the doctrine that the . - 
State at will may waive its right to land in place and select in lieu ee 


— thereof other lands. 


Itis unnecessary to discuss the anestions of fact raised a) the appeal et 


as to the character of the land as shown by the survey of 1883. You. 


_ state that the land is returned as non-mineral by that survey, and claim-— fe 
ant himself filed the usual nou-mineral affidavit in bis: application. aa 
‘But, even if the survey. of 1883 did make a primary showing of the éx- 


istence of coal on the land, still, in the absence of a selection by the 


State of lien lands, and the approval thereof by the proper authorities, 


it would be improper for this Department, in advance of a selection, to _ 


‘permit the entry to remain intact, on a simple agreement of the State — 


to select other lands, and, in anticipation of the ability of claimant to 
show by proofs that the and is really non-mineral in character, so as 


to ultimately obtain title thereto. Such disposition would be, in effect, 2 ies 
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a to aaimit the right of the State to waive itsr rig an to land already g granted %. 


5 - and take lieu lands, which can not be done. 


Tt must be shown. that the land | is. agricultural in charaoter ‘efor’. 


= = i ‘-Derhody could receive patent ther efor. ‘The proof. of its agricultural - 


on . quality must have been determined upon, and, with that idea in view, | ae ; 
“appellant insists that the government must accept the alleged showing = 
of its mineral quality to enable the State to select lieu lands, at the =. 


game time anticipating his ability to show the non- miner ‘al HL quality, with ‘ FE a 
pe ee view to his complete title thereto. | : 


“This position is. inconsistent with the doctrine eke antiounoed; 


: ae that the State may not, at will, waive its 8 right to land aleady, granted, : = | 


- and take lieu lands of. equal acreage. ~ e 
The Department is, for reasons above given, powerless to relieve Mr. Meme Bee 


| Der ees ; and the decision appealed. from must, eve and ww 18 s therefore, fe 
= aflir med. _ | . . ee 


| NicHoLs ». GEDDES. 
Motion tor review of departmental decision of January 11,1893, 16 
_L. D., 42, denied by Secretary Smith, September 21, 1893. 


COAL LAND ENTRY —FILING— AMENDED CLAIM. 


CHARLES ‘AL ACKERT, 


A coal land entry embracing land not included in the doclaritory statement, but 
. necessary to the working of the miné and not in excess of thé legal acreage, 
may be allowed to stand where good faith on the part of the entryman 1s mani- 

. fest. | 


Secretary ry Snvith to the Commissioner of the General Land 1 Office, Sep- 
tember 21, 1898. 


i have considered. the appeal of Charles H. Ackert from your ide: 


cision of October 14, 1892, adhering, on. review, to your decision. of Oc-. 


i. . tober 30, 1890, in which you held for. cancellation his coal land entry » & 
for the SW.4 4 of the NW.+ of See. 34, T., 108., RB. 98 W., Montrose land 


ee district, Colorado, said appeal being also from the original decision. E Pay 
ees he record shows that on February 13, 1890, one, Charles BE. Phelps 
filed his coal declaratory statement. for the Sw.t of the NW.4 of said 


ee : - See. 34, On May 7, 1890, said Charles H. “Ackert claimant) filed his coal - . at 
mee) declaratory statement for the SE. 4 of said NW.4 of Sec. 84.. Eachhad 


fe filed under section 2348, ‘RB. 8., as “having “opened and improved” bis oo 

Teapective tract. Le 

Do “May 24, 1890, Phage aasianed: to Ackert his preference Nabt of Ea 
a) purchase, of the Sw. + of theNW.4. 7 


Tune 12, 1890, Ackert made entry for the 8. - of the Nw. 4 fot cid. - 


oe : section, and on showing that the land \ was: more. than fifteen’ miles 7 z - . 
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| fom ally completed eailnond. the price was s fixed at B10 per aere, which 7 


_ -he paid, and received his final receipt. ae 
On October 30, 1890, your predecessor held that this was ‘equivalent 232 


to two aes and the entry was held for cancellation as to the SW. + 


of the NW. 4 , upon authority of the 9th paragraph of the regulations, 7 : 


citing also 10 L. D., 539, and 11 L. D., 351. 


| Thereupon notion, was filed for a rehearing and sy of said val: : - ; 
ing, and upon your adhering to such ruling: ae decision, alt appeal eg ae 


7 was taken as herein stated. - 


‘The evidence shows that each of said parties had opened ae mines . : bed 


_ on the tracts; that. Ackert could not operate the mine on his tract — 
| economically ; that the coal could be taken out through the Phelps — 


tunnel to advantage; that he paid Phelps $100 for his preference right : 


_ and improvements. The tunnel in it is about 375 feet long, driveninto’ 


the coal some 50 feet, at a cost of about $1400. The cost of most of | aes 


_ this tunnel has been Se by Ackert, and to separate the tracts would — 


almost entirely destroy the value of the NW. tof the SW. 4 , on account - oe 
of the topography of the tracts, and the conditions on the coal, the 
- character of the formation, ete. 


The act of Congress, passed ] Mareh 3, 1873, R. S., section. 2347, gave ; 
to every person above twenty-one years of age, wo: Was a citizen of the © 


_ United States, or who had declared his intention to become such, a right — : : 
to enter one tr ae of coal land not pace one 160 nae fixing the pues on = 


ete. 


Section 2348 pieviael that where a person has saoned and hore - 


a coal mine on the tract, he should be entitled. to a preference right of - 


entry, and the following section, 2349, prescribed the manner of secur- f 
ing such preference right, limiting the time of filing hispapersto sixty 
days after the date of. actual possession, and the commencement of the =. 
improvements on the land; there was an exception to this: where the ee oe 


township plat was not filed 3 in. the district office. 


This right was secured. by filing a declaratory statem ent, corroborated, so 


as other declaratory statements. 


' Section 2350 says: “The three piecedinie sections. shall be held to. on ret 
authorize only one entry by the same person or association of persons,” 
ete. A person who was amember of an association that had taken coal” 
land could not take a tract as an individual. ‘This section further tae 
provided that persons who had filed under section 2348, must prove 
_ their rights, and pay for the land filed upon; within one year on the: 24 


time prescribed for filing their claims. 


Section 2351 relates to conflicting claims, anit the last paragraph aye —s . 


as follows: ‘*The Commissioner of the General Land Office is author- 


ized to Issue all needful rules and regulations for earrying into effect fe ee 


the provisions of this, and the four pr eceding: sections.” | ri. 
- Under this paragraph the Commissioner, on July 31, 1882, 1) t. D., a 


- 687), issued a circular of “rules and reg tintions u under the “coal- land | ve : : 
law.” The Sth paragraph of this cir cular eg ws “One person can have’ 


4 aaa 
iA 

: % 

to ‘ a 
ee 
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— pee benefit. oft one e entry or filing onl y. » On this. you base your + rain De a 


in the case,” 


In each of Ave cases cited 3 in the decision appealed from there. hed : 


sigh : : been an abandonment of one coal filing and the making of or attempt 
_. to make a second filing on different land. In the case.at bar there was | 


ae abandovment by Ackert of his filing. He, in fact, made but one — 


ie filing, and this for only forty acres, while, under the law, he had the 


yes right to file for one hundred and sixty acres. After his purchase from. oe 
oe Phelps of the adjoining forty, the right to which, under the regulations, ae 


ae he had a right to purchase, he included that iu his application to enter, ; 





- a and his entry was allowed. He bought and added said adjoining forty 7 - 2 
ss acres to his’ original claim, because without it his original claim waS 
i practically, vena on account of the dip of the vein or bed of coal, - 

. - etc. — 


Tam ‘satisfied that he acted in ot faith; he has piowouted the - 


a, work of. development, has expended. ieoaierable money in driving ae Zo 
es, long tunnel into coal, and in preparing for mining, and has. paid the | 3 
ee government the price..for the land, which altogether is only one- half are 
| the acreage allowed to one sateen under the coal land Jaw.. ca. s 
Tam of the opinion, under all the circumstances of the. case, that by aS 


- 3 ‘his taking one entry of eighty acres in one body, while the original fil- | 
“ing was for only forty acres, may properly be regarded . and treated 


ae as & change of claim in the nature of an amendment, and that, in view Se 
ao of appellant’s manifest good faith, his entry as made should be allowed 
cs _ to stand. It is so ordered. , Oe : 











The decision of your office is modified a accor mel 


Unrep STATES 0, Gao. 


ae ; - Motion for t review of departmental decision of Mar ch 21, 1893, 16 L. Le : 
oF 831, denied DY Secretary Smith, September 21, 1893. oe = 


oye RAILROAD. @RANT—INDEMN ITY WITHDRAW AL—HOMESTEAD ENTRY. - eases 


_ SOUTHERN PACIFIC R. R. Co. 2. WATERS. 


oe oa puestend entry of land caeinaed within an existing indemnity. withdraw al, but 


an - of Seeretar; yy Smith to the Commissioner of the General Land. 1 Ofte, Seton. 





pany from the decision of your office of October 5, 1888, alow ne the 





for which the right of selection had not been asserted at the date of: final proof, 


or prior to the revocation. of the withdrawal, is not defeated by a mere protest 2; i 


of the company ¢ against the final proof filed while the withdrawal. is in force. 


-- Krailroad. company is not entitled to special notice of intention to submit final 


- _ proof under a homestead entry of an unselected tract, included w ‘ithin an exist 
: - ing indemnity withdrawal. | 


ber 21, 1893. 


Tage sonedared the appeal of the Southern ‘Pacific Railroad Obi 
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ae mined aah entry of Carroll HL. Waters for lots 1, 3, A, aula 5, aad a 
SW. 4 SW. 4 Sec. 13 t., 25 S., R. 15.E., M. D. M. San Francisco, Cali- 


oni , 
The material fate in ie case are as follows: 


The land is within the indemnity limits of the Saute Pacific Rail- ee 


road Company, a withdrawal of which was made for the benefit of said 
company in 1867. While the withdrawal was in force—to wit June 10, 
1886— Waters made homestead entry of the tracts in controversy, and 
on June 22, 1887, gave notice by publication of his intention to make 
final proof in support of his claim before the county clerk. of San Luis. 
Obispo county, California at the county seat, August 13, 1887, giving’ 
special notice thereof to the railroad company. 

On July 23, the Southern Pacific Railroad peep eny filed one follow- v4 
ing protest: 


—_ The Southern Pacific Railroad Compute Heieby ~ otest. against the consideration 
of the final proof to be offered by Carroll H. Waters before the county clerk of San . 
Luis Obispo county, at the county seat, on Saturday August 13,1887 in. support of 


his homestead application No, 7763, for lots 1, 2, 3, 4, and 5, and SW. tof EC BW.d of... i : - 


Sec. 13, T. 25 S., R.15 E.,M.D.M. 


This land is within the indemnity limite of the aint made for fie benent Se 


_ of the Southern Pacific Railroad Company on May OT 1867 which withdrawal is still 
in force. Carroll H. Waters could not, therefore, acquire any right to the land by 
vir tue. of settlement. subsequent to the date of the withdrawal... . 

The summons in this case served. on me, as Land Agent of the 8. P. R, R. Co., and. 


which I have attached hereto, does not mention the date of Water’s Settlement, and. 


gives no ground of contest, as required by subdivision 6 of Rule 3, Rules of Prac- 
tice; nor does it state when the entry was made as required by subdivision 5 of said : 
Pale, This proceeding being irregular, i in that it has not. been instituted i in naeonds z 
ance with the rules of practice, should be dismissed. : a7 

On August ae. 1887, Waters in accordance with published’ notice, 
nade final proof at. the: time and place and before the officer desig- - 
nated in the notice. At the date of said final proof’ no selection had. 


been made by the company of these tracts, nor had: it filed any appli-, - 


cation to select them or designated any deficiency i in its granted limits: 


which would authorize it to make selection of said lands. The local . 
officers declined to accept said proof for the reason that the land had a 


been withdrawn for the benefit of said company, and was not subject 
toentry. On August 15, 1887, two days after the taking of said proof,. 
the order of withdrawal of said lands was revoked by the Department, 

and they were restored to settlement and entry under the general land. 
laws, except such as were covered by. approved selections, or to which 
the right of selection had attached prior to such revocation. No appeal — 
was taken from the action of the local officers rejecting said proof, but 
your office by letter: of October 15, 1887, directed: the local officers to 


instruct the claimant that if he would re-file i in the local office the final - 


proof which had been returned to him, with new final affidavit show- 
ing continuous residence up to date, he would be permitted, to make 


a entry of the tracts if the proof i is found satistactory. In accordance: - 
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= with these instructions, ‘the dfidavit-v was : filed, ae entry ‘allowed, and. 7. 


on November 16, 1887, final. certificate and receipt. issued therefor, : 


ae : which was forwar ded to your office, with the protest of the coulpeny, 


By decision of October 5, 1888, you. dismissed the protest of the rail- 
road company, upon the ground that the indemnity withdrawal havin Q. 
been revoked,-and no selection of the land having been made by the 
company, it had no interest in the matter, and Waters was advised 
that action would be taken in due time, looking to the confirmation of 
his entry. From this decision the company appears a eee the fol- 
lowing grounds of error: 


1. That the land having been waphdrawyn at the dates when entry and ee were 
male, the same were illegal and void. | 
- 2. AS the summons did: not conform to the Rules of Practice, the CouLPaRY did not 
have due notice. : a 

3. Tf, however, the notice is held sufficient, the: fact ae : the: company filea its pro- ee 


can test against allowance of proof, shows it was not in default. - 
co A, The Acting Commissioner is in error in asserting the company has - no interest. noe 
eae 7 in the land, because your, records show: that on. July 25, last the company ofticially * 








advised you that it: had completed its. road past this Jand, and for such deficiency 


or 88 may appear within the granted limits the company will be entitled to uC e Vater ots 


The entry of Waters could have been defeated or avoided at the ine ‘ 
stance of the company at. any. time during the existence. of the. with- 


es, . drawal by. asserting its aun and showing. a nen oF selection of the oo 


. tracts. 
In the case of Brady: v. Soutien Pacifié Bailroad Company (5 Tr Tis 


: 658), the Department. held that the right of a railroad company to make ae as 


‘ selections in indemnity limits is nothing more or less than a preference - | ) 
— right of selection which they may assert against ev ery one, but thatamn 


entry made of Jands in said limits is not unlawful, and the failure of ox 7 


o the company to-assert its claim asa gainst said entry is equivalent to a oo 


| declaration that it does not intend to. select that particular tract. | 
But it is contended by the company that having filed its. protest 
7 against the allowance: of said. proof, while the withdrawal was in force, 
and when it could have defeated or avoided the entry of Waters by 
_asserting its right of selection, that the subsequent revocation of the 
withdrawal did not operate to defeat its right to make selection of, the 
land afterwards for such deficiency as may appear within the er anted 
limits of the company, and for whith the company would be entitled to 
indemnity. It cannot he questioned that if the withdrawal had con- 
tinued in force, the mere protest against the allow ance of the entry 
would have been sufficient to defeat the entry, whether a selection had 
or had not been made, or whether the company had or had not. filed an 
application to make selection of the tract, because the object of the 


reservation wat. to withhold from entry all lands not excepted. from 


~ gaid withdrawal, for the purpose. of allowing the company to make 


selection of said lands, whenever the deficiencies in its granted limits. 








on | might afterwards t oe shown. ‘But after the revocation of the withdrawal, cae 
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> Ef-no. special ‘notice had. been. served. ‘Southern. Pacific R. R. Co. v 
' Goodenough, Tena, 11, 1889; Catlin: ve Northern Pacific R, ‘RB. Co. 


os (9 LaDy, 423.) | 


Your decision dismissing t the protest of the company is sah irmed., 
‘TIMBER CULTURE ENTRY—APPLICATION-REPEAL. 


are a ee a - és -EpwARD MaRtow. ; 
| | | 


” The repeal of the’ timber culture law prior to it reeéipt. at.’ cine local ‘offiee: of an : 
. application 1 to enter thereunder, defeats the right of entry. ‘The delay of the fe toe 
application in the mails,by reason of a “ storm and washout,’ 4 does. not relieve eS 


| the appheent from the effect. of the repeal, 


Secretary y Smith to the Commissioner of the Coral Land. Opes, Se eptem: = oe 


der a1, 1893. Se OR ee 


ms have considered the ‘motion for review filed i Edward. Marlow. of i 
‘ ‘departmental. decision of October 17, 1892, (unreported). ‘By. said de-. 
_ cision it is shown. that Marlow’s application to make timber- culture ens Boe 
--. -try of lots 3 and 4 and the E. ‘4 of SW. 4 of See. 31, T.2 NRL EB, 
: -’ Tucson, Arizona, land ‘district, was, received at the loeal office March . ee 
ae. - Ay 1891, ‘and rejected because the timber-culture law had been re- hee 
... pealed. by. the act of March 3, 1891, (26 Stat., , 1095). The action of the 
local. office was ‘affirmed | ‘by you and « on “appeal your judgment: was : foe ee 
oo affirmed by said decision.. es cae 
a: Phe applicant. now: asks a a review. “of. my anaon alleging as. ro a 
. ae round therefor that bis application to enter said land’ “ was made and ae 
. initiated about eight days before the Tepeal. of: the law, and the applica- 
_‘... tion should. have been received in Tucson one day after leaving - -Phoe- © See 
. nx, but was delayed by’a sudden storm and-washout,” and insiststhat ~< . ~ 
‘as this delay was caused by “the acts of the cuca wholly heyond ree 
-. his:control, that his entry should be allowed. | ee 
a2, claim is not. “ lawfully. initiated”. until the : ‘application dias been oa ) 
filed in the local office accompanied by the requisite fees. (August W. 0° 
— Pc coee he 13 L. D., ee Now the timber. culture Jaw had, been nee 


- 1600—von 18. 


Pera ee ae 
oan) 


. oe - all janis not: selecteil ie these company, or for whieh proper acnesdiale oy - Sy 
to select had. not been filed, were restored. to settlement. and entry, and. ee 

4 @ mere protest’ against the ‘allowance of an entry: made while the Tand - 0% 
Was withdr: awn, without selection. or without having filed ‘a proper oc 
ae: application to select it, would give the compaly DO more right to select. cee: 


Poy 


- such tract after revocation, by reason of having filed the protest, while. =. 

the land was in reservation, than it would. have to select. any other Ae ee 

_ stract within. said limits ae which entry. + had been. made after. the an eo 

a revocation of. the withdrawal. . eae | | ee ey : 

ae The alleged irregularity of he summons ; served upon “the comipany | ne aed 
OB immaterial, as it would have been charged with notice by publication; opin 
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: Sepealed betbre: ‘hia application was ‘received: at the: ieat office ere it | 2 
- matters not what: may have been the cause. of the delay the inevitable” ae 


fact is that theré was’ no Jaw at ‘that time, authorizing the entry. — 


. : 4 (Alice. Carter, 15 L.. D., 539). ‘The motion is. + therefore. dismissed, and es 
ee the, paper herewith returned. ee 


anne ‘ 


= _-RATLROAD @RANT—MIN ERAL LAND - “SURVEYOR GENERAL'S RETURN: ae As 


“Winscort: ». NoRtneen Pactrre: R R Co. 


- Re The presumption a as to the minozal: or, ‘ag rioaigarat: eideacter of a ‘tract, erented. i ae 
eet the: return of the: surveyor. general, ‘does not preclude the assortion of ene right, ty ad ae 


. E ms or the proof of the facts in. the case as they really. exist.’ oe 
AML: mineral lauds are: excepted. from. the orant: to this: ‘company, ae until the: issu~- © 
| ance. of patent, the Department is vested. with: the jur ‘isdiction - to. determine. 


whether any portion: of the Jand includ ed within the limits. of the grant is min- | : 7 . 
oe a ‘eral in character, and. the ¢ exercise of such authority i 1s au yu mpeatiye duty of the Pas aoe 
a Department. : 3 a yt 


ae Secretary Smith to the Commissioner of the Genera Land a Oftor, Septom- - | 
eee ae eee a ber 21, 1893. 3 fag 


“Thé.e ease. on: the, Northern Pacifie Railroad ‘Company vw i obn Wine. . 


ae involving a portion. of the SW. + of See. 31, T. 10 N., R.3 W., 


ae ‘Helena, Montana, 13° ‘brought before me on the: appeal of the ne eompany = . 


a from your decision. of March 12, 1892. Se gee Ce 
- Tt appears ‘that. said. section. Was, surveyed i in 1 1863 a returned: Ae ee 








ees mineral: land, Itis within the primary limits of the. grant made tothe 
ae Northern’ Pacifie Railroad’ Company by. the act, of March. 2. 1864 (13 ENE 
feo Stat. , 865), as shown by its map of definite location, which was filed 
eon? Saly? 6, 1882, and it was listed by the company, as of its granted laids, "2 


A | | a in 1886, ‘but said list has not been approved; and,  comsoaeenety no DDate an a 
ees ent i been issued therefor. nee 
~~ On January 1, 1883, John Winseott. on Db: 3B. ‘Henry. ‘Weoated: the | 


Buby Lode claim: 18. 94 acres in extent, in the Sw. 4 of the SW. 4 of. eee 


said: section, and, on ‘October 30, 1890, ‘Winscott. made: application for : o a 
patent: for the some under the. mineral laws. ‘This was refused because , 


; ce ~ the land had been listed by the. company. On proper S: owing. by the a oS 


~ applicant, a hearing was ordered by your office to determine the char- a 


2 acter of the land. ~The hearing was duly had; both parties submitted. : ae 


7 testimony, and, on: consideration. of: the same, ‘the. register and receiver” 


recommended’ that the railroad list, be canceled to the extent of its con-. i 
See with the Buby. 1 Lode claim and that ee latter. ‘be allowed. OP ee 








Iti is ‘insisted in gabstaie, on behalf of he alread company, that a. . 


=e as nadue weight: has been given to the presumption. arising from the sure 


veyor's return. of + the mineral character: of the. section in whieh: said neaeee 
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“tract is located; that said retina | is, in effect, fully rebutted. byt the fact E ee 


that thereafter for. fourteen’ years, up to: the time of. the: definite loca: ae 


a | - tion of the railroad, and for upwards” of: twenty years, up to the time» a _ 
| : of. hearing, though often’ prospected, ininerals. had’ not been. found 
therein in paying ‘quantities; therefore, there was error in holding that oo. 


the burden of proof. was upon the. company to. show. the non-mineral ° a 


a8 _ character, of the land, and that’ without thus ‘placing the burden Of 
_. proof upon the company; the evidence fails. to.;show that the land-is’..: 


| sufficiently valuable for the. minerals it contains -to brin, gs) it within the cs Ped 


ae exception to.the railroad grant. 


_.. Without. entirely concurring in. - these: views. as to ie force of ‘the Ee 
ue a, presumption’ oe from the s sur veyor’s sapien there; 18: much force i In a ee 


them, 


- The. act of ‘May: 18, 1796 (1 Stat, ABS: now: amboilied j in section, 1 2305 : 


of the Revised Statutes, preséribed many of the rules: which are yet: . 


followed in surveying the public lands. | It directed that the lands be: 
laid off into townships six ‘miles - square, by running lines. north and: Se 
south, ‘to be crossed by others running at right angles. to them. - ‘The ae 
- corners of each township were to be marked and also: each distance of. tee 
a mile ‘between the corners. The towuships were to be divided into ee 
* sections: of ‘six hundred and forty acres each, by running. through the: Pe 

“townships, each way, parallel lines ‘+ at. the end of every two miles; and 900.5 


- : by: making a corner on each of said lines at the end of ever y-mile. ”” Be 


Thus, the outlines only of.every other section were run, the corner of’ ~~ 


: _ the intermediate section only being then. fixed, and the outline thereof | ae a 


‘being protracted on the plat when made. ~ 
Subsequently, Congress directed that the lage be. id by half ena 


| quarter sections, and the surveyor-general was directed to thus divide 


— 


_the sections by north and south, and east and west lines protracted © 


. upon the plats, it not being. intended that. he should “run the. sub ai. oe 


__visional lines.”. 2d Public Land Laws, 820; ibid., 854. 


Subsequently, the Commissioner, of the Cover al cay Office issued: aS 


- - «Manual of Surveying Instructions,” for the guidance of ‘surveyors and — 
» . their deputies. .By this manual, it was directed that the outlines of © = 
~ ° each. section be actually surveyed, and. the quarter section corners aT) ee 


established on the line as run. This manual has been legalized by. act: ee 


we _ of Congress, and is “ deemed to be part of every contract for sur ‘veying... : ce 
“the public lands” (R. S. Sec. 2399), As the public lands. are only. sur- fone 
veyed by contract, they must necessarily be surveyed. according to. the: 


manual, and thus, indirectly, the law requires that the outlines of each, oo 


~ geetion should be actually surveyed. 


. It results therefore-that only the section fines, 0 or, a ‘fie: outlines on ie 
= of the sections, aré run, the minor subdivisions fot being surveyed i eee 


ble the field. The surveyor:general, in making his plats, mérely protracts fee 


: these imaginary subdivisional lines, i in red ink, upon the plats, connect-. . a 
ing the opposite- coruers both ways, thus making the quarter sections. oe 


ene ne in ae are - again subdivided, in like Tannen; into Ca ee oe 


“ae i i : Cs Me yo he ee 2 ar ne aa Pai st aly 
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ters, 0 or for ty acre ‘tracts. “(Publi Domain, 184.) “So. ‘that there’ is ‘no . 


ee 


= law, nor instructions, requiring the surveyor, in his line of. duty, to go oe 


ae eng wlior® than. along. the borders or outlines of the section he. As. Sure ae, 


 Veying. ae eee 
_ By the’ same act of 1796, R. Ss. J, 2808, | ‘Bee, 1, ‘it ig : piovided that: 

. Every surveyor shall note in his field book the true situation of all mines, salt 
licks, salt springs and mill seats, which -come to his knowledge, all water courses — 
over which the line he runs may pass; and also the. quality of the lands. 

 . Itis under this last provision that the report of the: sur Yeyor, 18 made, 

- which. creates the presumption. referred to... 

The. surveyor, as a public officer, must follow the law, and that does p 
me not require him or: aftord him an opportunity to pass over. the. interior | 
6 or body of the section he is: surveying. | -He-is directed to report: the. 
situation of “all mines” that “come to his knowledge,” and all water | 

- courses over which | 66 ‘the line he runs. may pass.”. He is not directed to — 


search for mines or water courses, but. to report such as come to his 


ee knowledge whilst passing along: the outlines of. the. section he. is sur: - 
~ . veying. ‘This is all he is required to do in the. discharge of his duty. — 


oe The law nowhere says that the. report thus made is to be conclusive of. - 
~ even matters of fact: reported, and. certainly | it would be contrary to all bee Be 


_ even presumptive negatively—that i is, of. matters not reported. | The — anes 
nee most that can be said in favor of such. report. is, that it raises a ‘pre- 


fact affirmatively stated. by him,“These_ instructions | to. the surveyor _ | 


ase 


Such: indications are not.“ mines.” 2 a report. to that effect, not being 


: rules. of sound reason to hold that such a report is to be conclusive: io ee 


e sumption as to the belief or opinion of the surveyor as to the matters of . | - 


| _Telate only. to his report of mines. ” He. may or may not: report that’ : : | 2 : 
the lan ds indicate that: valuable miner als. are hid beneath their. surface. os peek 


: ‘required. by the law, is’ optional with him. Being something beyond a : x : | 
his required duty, no conclusion of Jaw arises from it; it is merelya 





statement of the officer, more or less valtiable according to. his opportu- ei 
nities of observation, and ought not preclude. the assertion. of any. right ae 
4 Or the proof of the facts of the case as they really Oxisi = Se ae 
“Tt has been seen how limited are these opportunities of observation; : 
the officer merely passing over the confines of the section, with ‘his . 
attention more directly absor ‘bed. ‘by. the. duties of his ationtific profes- 

—. SLOn, and the necessity: for absolute accuracy in his courses and dis-. 
‘tanees.. » Even were he a “geologist or. mineralist, his: opportunities of 
observation along the course of his lines would bé the. scantiest; and 
beyond. those lines, or on either. side of them, his duties. do not carry, 
but prohibit, him from going. So that, practically, the interior of the. 

a section or that portion’ thereof not immediately. along the line being — 

"run, is beyond the observation or knowledge of the SUTVOVOT) and his." ies 
<< Opinion in relation to the same can not be of much value. ce 

a So that.the report | of the. surveyor must: necessarily. conchae but A era 
2. “small element. of. vonsideration,, when the ® question A is as to ) the true, ae 
Ge character of the land, a ae ee Oy ee | 












1 
oe 
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er this thas: Deen the ruling of the ‘Departineut and the court, for ce 
a long time. See Colé v. Markley (22. D., 847); where the subject. iss 
<abiy and exhaustively. discussed and numerous authorities ¢ cited to sus- — ee 
tain the views herein stated: | o 7 7 fo. 
“In the case cited, it was a question as to the effect of report of fie os ! 


“surveyor that’ ‘certain’ lands were salines. ‘After reviewing all the. 

— decisions, and discussing the ee at oe len ath, henge: Teller oe 

7 said, on page 86L5 52 Se ne te Age | ee Se 
“Phase cases’ seem to be Asoiaive of tip. issue. raised in the case- at ‘par, and. to ie Hae 

- establish the rule that a notation of “saline” ‘on the: plats, or its omission, is im=".. ae 
“material, and. that no land. but that in fact’ saline, ig reserved from agricultural pee ee 

| entry, . .'... The character of the lands is a question: to be determined by due. aie 

. proofs, and the qualified party: who first settles. upon them, or applies to,enter then». re 


. and otherwise: conforms to the eo has see of men mney their nhon-saline char- | 
acter is- determined. 7 vee. 
"To the same-effect i is the: ‘Case of Robinson VO. “Horrese!' 29 Cal. oe ae 
821; Merrill . Dixon, 15, Nev., 401, 405, et. seq. 5 ‘Morton oe Nebrasks, ee 
QL. Wall, , 660, 674. | : one 
The surveyor’s. mepeet | in, this case therefore: hae but little weigh’ nee : 
with me in.its determination. But: apart from that report, the evidence.” 
‘eléarly discloses the existence of a promising mineral lode... The claim - fy 
_ of the company that it wag not known to be mineral land at the date 
the grant took effect i 18 not recognized ae the decisions of this Depart he 
All mineral lands were reed ee the grant, aaa this. Depart. on 
‘ment is.the only tribunal clothed with’ authority to determine what. ...: 
‘lands are mineral, and when, as in this case, information is conveyed < - 
to me satisfactorily snowing that any portion of the land. included: ae : 
- within. the limits .of the grant is mineral in character, it-is my duty. ae cet 
“$0 declare, and. to authorize its entry under. the mineral laws. | Be he. 
. This jurisdiction is clearly. vested in this ‘Department, and until ae 
ee patent is issued (when. patent is. necessary. to convey. title) it is. the = 
ra imperative. duty:of this mi gee to exercise ite Valentine: v. . Cen ms 


tral Pacific RB. R., 11 LD. , 238., ee ee ee A - 

~ Your judgment i is affirmed. te GO Re ee E 

of : es - | PRE-EMPTION ENTRY—C ONFIRMATION, . a Rane aa . 
ok -BLacKBURN v. “BisHor BT pines - 
: ; ee An n entry that is fandulent in its inception; and is ‘iwandforted - prior 6 March 4 : ae 


_ 1888, is not. confirmed. by section 7, act of March | 3, 1891, where atthe date of: ie 

-  baid: transfer the entry is under attack a as. shown, RY the records of the Joeal) 8282 
os ‘office. < oe ae ee = eae Bee 7 
| Seoretare v 8 mith to the Comanééitoner of the General Land 1 Offer Septem. 

| a « ber 21, 1893. es, os 
; a have: considered ae motion made bys 8: w. : Bumbani, transferee, 
pea fora a. review of. departmental, decision dated. May.1 ' 1891. (uuireported), eters 
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. aa the case eof Thomas Blackburn 2 . Ta ames s Bishop, involving the. SE. 4 


ane section 2, T, 13, R. 89. Ws: North’ Platte, N ebraska. “The fod. Bs a 


oy shows: that Bishop made. pre- emption cash: entry. No. 1292 ‘of. said tract - = i. 
on October 18, 1884, and certificate issued thereon.. On November 27,0 


1885, Blackburn filed his affidavit of. contest. against said entry, alleg-. 


ing that the same was: fraudulent and illegal for non-comphance- with 
_ the requir ements of law as to settlement, improv ement aud residence, 
~ and. also because Bishop. was the owner of three hundred and twenty - 


~-aeres of land in said State, and, therefore, was. pr ohibited by. Jaw from 


~ Imaking said cash: entry. (Section 2260, Revised Statutes U.'S.). The 2 
. decision sought to be reviewed sustained the contest aud canceled the be 


| = 7 entry. Thereupon | Blackburn, on May 22, 1891, exercised his prefer- 
ee : ence tight-and entered the land. under the homestead. law. gee ee ce 
On July 3, 1891, Burnham filed in the local office a-motioti ‘for review, gg 
= askin g that. hid departmental decision be reconsidered, cand the’ entry etek 
reinstated and approved. for patent. under. section 7 of the act of. Cone er 
: oe gress approved March 3, 1891. (26 Stat. , 1095), for the following reasons? re : 


(Ist) Beeause at the time said entry was. made theres W as no adverse claim to. said he ee 





tracts ie a ie : ay, en cee 


vee - (2nd). ‘Bocatea said tract Was. é purchased 0 on. The: sth aay of.  Deveniuer, “1885, for a - a ne 
oo ‘valuable’ consideration by. the transferee 1 in i good, faith; and without notice. of | ays on ee 
a yee in claimant’s title thereto. | re eo - 


peed) Because transferee received 1 no » notice of said contest. 


Pe ‘With the motion was. filed the daly. certified copy: Lots a 5 deed: oa 2 
-Biehop’ and wife, purporting to convey the tract to Burnham, i incon. 
sideration of the sum of six hundred dollars, date a. December By 18855. a : Ce . 
a also the affidavit of Burnham, in which he swears that on said 5th day. eee 
of December, 1885, he bought the tract from. Bishop for a valuable gone 


‘sideration; that he is the identical J: ames F. Bishop who made said cash — : 


a. entry ‘No. 12925 that at. the date of. said pur ‘chase, Bishop. hia d in his En ce ee 
| “possession: the “ Receiver’s ‘final certificate for said cash ‘entry,” and *. ; 


: = - that relying upon. said certificate. he [Burnham] purchased — the tract o 
~~. in good faith without notice of any defects in said Bishop’s title to. said. 


tract of land; that on the 9th. day of December, 1885, he filed said deed 
for record in. the county clerk’s office for Keith county, in said State, 
-and the copy thereof presented with the motion is a true copy of the” 
deed. . It.is insisted by Blackburn that the motion comes too late, be- 
‘cause his contest has proceeded regularly. fr om the date of its initiation 
; nearly six years ago, up to the present time, and has resulted in a final: 


Se judgment upon which Bishop’s entry has’ been. canceled, which judg- - 
ae ment. is bindin 8 pont the Roneree and Blackburn has been allowed 7 


ae "This enttyc cannot be confirmed. ae said soverith: section fot ‘the | Sle 
yaa that. Burnham cannot. claim to be a pur chaser” in good faith ne. oe 
because at the date of his purchase an affidavit of contest had been = = 
ea : filed i in n the. local ony slog g the e Hlegality 0 of said entry, of which ie ates 
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“Ibs seems tor me that this ¢ case falls eae thine the rule’ announced + oe 7 - 
- _in Roberts v. Tobias et al. (13 L. D., 556); wherein it is decided that an 
ao entry which is fraudulent in its iireeption,. and is transferred and mort-— 
gaged. by the transferee prior to March 1, 1888, is not confirmed by said : 
ee section where at the date of said morte cage ‘the entry is. under attack. 
as shown by. the records of the local office, In the case at bar contest: 


. a had been initiated at: the date of the transfer, and. as a result. thereof, 

the entry was canceled, because it was held to be fraudulent in its incep- 

tion... The transferee i is bound. to know the Status of the land i in the local 
office at. the date of purchase. — wy e sas Pe 


oie - The motion i is therefore denied. ae Caries ~ or oe 7 ae y ee 


aT IMB ER CULTUR E ENTRY—APPLICATION, 


2 oe “FREDERICK CBLEBHIN. ae Pine 


; eo 7 timber Rarer contestant whe files witli his pfidavit of. content: an. capolication a se : - bee : 


- enter under the dimber culture law initiates thereby. an. ingsptive.. tight that: is. 

| pr otected by the proviso to the act repealing said. law, . 
Corzoborated affidavits showing that such an! application was, ‘in fact ‘flea ray yh 
accepted qs conclusive, where the records: in the. local office ‘da not disclose the: - 
fact such filing, nor tend to contradict the showing made by the applicant. 


at Seoretar ny Smith to the Cominissioner of the. General Land Ofte, Septem : 


S a ae os ber. 1, 1893. 


=i have considered Te ase “of corns Tielebein, on “appeal fo oin’ = 


SS fae decision of your Office, of April 8, 1892, holdin e@ for cancellation his 
timber culture entry for the NE, 4 off Sec. iil, - 101 Ng > ie W.; 
: : | Mitchell, ‘South Dakota, land distick. | : 


-Itseems that Tielebein 1, on May 1, 1889, ‘initiated: a sorted -agaiast a 
‘timber culture entry covering this ond, ier was. carried. to a_ ‘sue-. 


, cessful, termination: On December. 28, 1891, he was allowed. to make - ie 


~ timber culture entry for Saad tract: upon his is application, bearing, date 
Sei cot that day. = favs ie 
It was ‘said in the, accisian ajpedlede from Ghat: the. iacords of your 


_ -. office fail. to disclose that Tielebein filed an application. to make - entry | Po 
| prior to the aet of. March 3, 1891 (26 Stat., 1095), by. which the timber, Me ee 
= ~ culture law was ‘repealed, a the. local. officers were. directed, unless... : 

their records showed the’ filing. of. such. an. application, to notify. him ©. 


that his: entry was held for éanooliations - With the appeal from that 


oe decision, Tielebein has filed. his affidavit, stating positively he made | 


out. his application, and all papers. necessary to: make timber- culture 


eo entry,” and filed. them with his affidavit: of. contest against. the ete — oad : 
oo entryson. May 11,1889, This statement is corroborated. by H.C. Homes 
ee who, it is said, was acting as Tielebein’s attorney i in said matter... 


These. affidavits make: a prin facie: showing that an. application 40.2 





Me make timber. culture: Contry for this land: was filed at the time. the con-. | : = a 


Me . 
>: DB ed i as cate Pree 
. 2 F . : ’ 











= 280° "DECISIONS ‘RELATING ‘TO. ‘THE. ‘PUBLIC ‘LANDS. | 


oe , test affidavit was filed, ‘and. that it has: not bea withdrawn t or r any: rig rhts Si sig ee 
cae , initiated ther eby relinquished by the applicant, and, ‘if uncontradicted, : ee” . 
a ie may properly be treated as conclusively showing the fact. Patong S 
+ Sinee the overruling of the case of Bundy ». Tavineston 1 YL D., 52, | 
in the circular of June 27, 1887 (6 L.D:, 280), a contestant of a timber: 

' culture entry has not. been required. to file with his contest an applica-’ 
tion to enter, butin case he has so. filed, he would by such filing initiate ~ 
an inceptive right in case.of. his success under his contest affidavit, 
which would be protected by the proviso to the repealing act which pro- 
vides: “That this repeal shall net affect. any valid rights. heretofore 

Me accrued, or accruing under said laws, but all bona fide claims lawfully - 
initiated ‘before the: paseiee:’ or this act: rae be Wied oh ele due 7 
compliance with law,” etc. pe a 
= In view of the. foregoing: 3 your decision’: 1s ; modified as “follows: “You a 
will. direct, thé local officers that the application, upon which this entry. 
was allowed, will be considered as a substitute for the one pr eviously — Ea ea 
- filed, and the entry thus male will be allowed to remain. intact, subject 

i to defects other than that presented i in the decision. here appealed from, S22 

Gg and to. compliance with the requirements of law, unless the records of eT Auk E 

- the proper local office disclose : something contradicting or tending to. 

contradict the statements made in the’ affidavits referred to, to the 

: _effect: that an p eppisaiion to. enter, was” filed ‘simultaneously ¥ with. the ook 

a - - eontest. a awe Tere es ee ee CL ee et ee ee 


ait “MINING CLAIM-PLACER PATENT. 


Sour ‘STAR Lops, 


Tho issuance of a pliger patent ona record Scllioh ewe Hilla brine is no rinown peer Sy BA 
lode or. vein within the placer | claim, precludes the subsequent. allowance of a te ee 
lode outry. within said limits, while said patent is outstanding. Po. ee eee 





" Seoretan; y Smith to the Commissioner of, the. Gener al ‘Land Optee, Se eptom- a 
- i | ber’ 21, 1893. a, 
oe The record shows that Noah J. McConnell et al: madeé mineral entry, 
7 of the South'Star lode claim, lot No. 363, Helena, Montana, land district, 
on September 1, 1887. Upon evatinacion of the matter in the course ~ 
of the business of your office, you decided, ‘November 28, 1890, ‘that:. 


This entry couflicts throughout its entire, extent, with two entries, one of whi ch, vs 
the Noyes Placer, Helena, Montana, mineral: eutry. No. 511, was Dae July 28; ° 
1880, and the patent includes the ground in conflict... 
~~ The other conflict is with Helena, Moutana, mineral entry No. 729, Aer the Noyes. - 
* Bigber; application for. patent for which, (including the: ground. in conflict herewith) 7 
ae ‘a was filed September. 12," 1881, more than five (5) years prior to this application. - re ae 
“This: case: clearly: comes: within, the. pur view. of: the. decision of. the Daneman an egies 
case of the ‘‘Pike’s Peak” Lode. claim, 0 L: D,, 200). ar Be aS. oe 


- Under, aud by virtue: of the authority of said decision, said mineral entry No. 1572) een 
is s hereby. held. for. cancellation. ed eee Tc ee ee ae eee iit ae Oye i a pa ; 
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oo From this judg ie the applicants appealed, but inbodquintly; at . a” wie 
et the request of the applicants, the case ‘was suspended, awaiting adeci- 1. 
. Sion from the local court upon an action brought, as stated by counsel, 5 
a or the purpose of obtaining va judicial determination i in favor of the lode claimants, * wag oie 
* to’ the effect that the lode ‘claims ‘were prior in- right to, the- placer, and were, by. jf 0° 0%) 

pe force. ‘of the statute, excepted: out’ of the placer application and patent, as in Mantle ees 

be Vv. Noyes; and, in case of © Success, to. enable ‘the: lode. claimants to. apply. to hess Me 

ae Department for an. order that patents may. issue. for the lodé claims. eee ts 

en os Subsequently, on J uly 5,.1892, John Noyes and David N. Upton, oo. : 
aon resenting themselves as owners "of “ placer lot-13,” ‘mineral entry: No. 

5 929, filed ai formal ‘abandonment of 80 ) much of said. entry No. 729, as 
a conflicts with the South Star lode. . ee 

"On May 23, 1893, ‘counsel for applicants. filed | a. Coovadia ‘copy. of” ‘ale 

- judg ment rendered inthe district.court of the second ‘judicial district. 

of Montana, April 13, 1893, and certified to the followin g day, in'a suit. 

we wherein. Noah J. McConnell, et al: were plaintiffs, and: John Ne Oyes, et. ab. 

- were defendants. . By this judgment it was decided that the plaintiffs a 
were entitled to the possession of the premises at the tiine of the com: | 

méncement of the action, and. that ‘the defendants had. no:estate or 


interest therein... The premises. are described by metes- and bounds, 


Tam disposed s think that your. : objection. on account! of ‘éouhiet 


~ with mineral entry, No. 729 has. been- overcome by the abandonment of 
the territory in’ conflict by the owners thereof, and that the entry. may: ; 
be passed to patent. so far as, the vonflict. with pouity’ No: 729-18 con- - | 
cerned. i‘ = oie 
But if, as yOu state, and here: is nothing to- show to the contrary in 
the record before. me, “mineral entry No. SLL was patented July 28, .). 
1880, and that the. patent includes : the ground in conflict,’ then the wos 
: Department i is. without jurisdiction over the land, because the govern. 
ment has parted with-its title. 
- * There is nothing before’me that, overcomes the: oiection: you niade 
7 when you first. considered this matter, or that brings it-within.the =. 
terms of section 9333;. Revised Statutes,. as defined in--the cases, of 3.0. 
: Reynolds ». Iron Silver Mining Co. (124 0. S., , 874), and. } Noyes V. Man- — oe 
“ “tle (127° U. S., 348), In vonatraing” this section, the eee | court has eee 
a. decided that where a: vein or lode ties” Bae hi gh Ge ee 
dg known to exist at the time within: the. Boundaries. of the. ple claim, ae a B — 
Ee cation for a patent therefor, which. does not also include an: application for avein or. 
‘lode, will ‘be construed as a conclusive declaration, that, the claimant, of the eer es 
me. claim has no right of possession. to the vein or lode. . po Aa 


a rt 


8 and are thus shown, to be >the Sonth Star ee as poser pee by the official yee 
Survey. 


Pa? ' 


The judgment presented here. does not show. that the lode’ was é< Sieiown ea 


e? r 


iS i: to exist at the time” the ground: Was ‘patented : asa placer: ON either does. oe a : 
a the judgment: show’ thatthe. action: Was: ‘against: the’ ‘placer claimants; or ic 
oon so that it involved any issue: that would affect the prior patent. It declares uae 
oes _ that the é ‘plaintitts: ans the omnes and. entitled: to the possession; and o Sock 





a were eae ‘owners. in . possession, and entitled 0 itie possession a baie 3 
2? “time of the commencement of this: action. 9. That being true, ‘does not | os, 
ue bring the case within the rule announced in. ‘the cases cited, especially: 
- in view.of the fact that: it does not Q give the date ‘ « ‘of the commencement es ee 

: of this action.” | aes . | Es 


Tam of the: opidin a that your judgment should: be. affirmed, escent. .. ae 


= Coa : as to > the Bra eles A formal] ly abandoned, aad: it i is 80 ordered. 


oe es Sy Seoretary § Smith: to the Commissioner af the Genera Land 1 Offiee, Septem. _ ae 

















eg “MINING CLAIM—PUBLICATION | oF No Tic! E—POSTING. 


FREDERICK A Wirirams (on REVIEW). 


_Tequir ements. 


ae . SSP Sei 
Sa ae 


ben 21, 1893. 


On. the Lath of Deceiver 1801, y you rendered + a cdscinion < on the appli- jee 
ee ay cation: of Frederick A. ‘Williams for patents: on inineral entries num- 
~bered 20-21-29 and 23, (Ute Series) for the “ New Fisherman,” “New, — 

fs ~ Riv er Bend,” “New. Washington City” ae and a ‘New. r Boson ” Disoer. eee 

E claims, Montrose land district, Colorado. © Lo 

oe “Sitter reciting at leng th the facts in connection with the various ee o 
oe tions of claims on the land in question, : and the a pplications for patents’ _ 
Bee by. Williams, you. found. that. he filed four. separate applications, but 
ee that t the four locations were embraced'i In one survey. You held that a 
oo SURVEY 4 of each élaim must be made, ete. It also appears. that prior to = 
’. September 1, 1888, the land in question was under the jurisdiction of ~~ 
— the officers ee the Gunnison land district, but that on September 1, 00 
co : “under the. operation of law, it Was placed under the jurisdiction. of: the ors ae 

~~ Jand office at. Montrose, and. the officers at. Gunnison ceased to have ee 

any control over the same, In your decision you say: ee 

ee "The record shows that the notices ‘of applications for patente i in thiess: cases were! a ane 

rs ‘publi shed from September 6, 1888, to and including November 8, “1888, that the land ig 7 cee 
~. Office at Montrose was opened. for the transaction of business September 1, 1888, and. Pa 

oO hab these claims are within. that. district. : | ai 
new Notices of said. applications for Matentin and: the. ‘alae of thee: eistns senatiied jiosted cs 
ee in the land. office at. ‘Gunnison, Colorado, during the: period: of publication, but-no | 
- s. otices of said appuceon, Bor the sa of the claims \ were posted in the Jand. office ae 
Bt ge : at Montrose. = z eg ss «a! a, a 
Cee as This omission. nlakes. fb necessary ior the: cl leiniant re ite New ‘Histigniian; New fae 
- > River Bend, New. Washin; gton. City, and New Boston Claims. to give new notice of his’. oe 
se application for patent.i In éagh case,. by. due: publication: in the: newspaper : posting: OW f9:% a 
ca the claims, and in the land. office at: Montr ose, for the reason that during the pend- eo ae 
yea ony of these Applications notices thereof should have been posted | in the land office ae co. 


singe itd 
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' Seer of application’ for fainaeal patent nae be posted, uri ing. he Point of pab- bat 
lication, in the local office having jurisdiction oyer the land; andinthe absence =<.” 
of. such posting ga republication must. be made in 1 alte accor rdance with BUAVLNOEY) poe 








yet 





ose 
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of the district Ww ith which the claims: were situated; as, all persons oe may have: ae ee 
ae. had claims affected thereby, had aright. to rely upon ‘the. files and: records. of: that. Se 
pe office for date upon which ‘to institute. adverse Brovead nee: if: necessary. to pritect ee er 
a their rights. oa : ; pe 
On December 5 Dy 1892 . this Departinent epusiderod thie case (tb ie Dee a 
a 532), and held. that: the one consolidated survey was sufficient to. sup- ‘: oe : : 
= oe ort the four separ ate applications for a patent, and. that: no fur ther sur- poe a 
pu Ney, of each claim was required ; it was further’ said: Or Sie en 


* tthere i is no adverse claim. .° ms a the question. is ‘therefore. ‘between ie ove - | 
ernment and Williams. No rights of the public will be i inj jured by, allowing him to | 


: file one application, embracing. the: several ‘claims; ‘and inake. one entry - thereof, of a - 
une pro tune. This will. prevent adverse claims, which. Williams’ has once? settled; ee ae 
- from being again presented;. aud obviate the necessity of further notice and publica ae me 
tion... The case ae then be sent to the board of re eoudisadien for confir- Fie a 
 indition. hoe » | ; fs ag “ 
After this decision « was sent to your office; bat before it was idol i 


gated, ‘you. were instructed. to hold: the same in abeyance, and the par- 
ties interested have not been officially notified of its purport. The - 
reason for this is the fact that Mr.»Henry W. Blair has filed in this - 


a Department an. affidavit, stating that he is a- stockholder and director — 
_ in the San Miguel Consolidated Placer Mining Company, that said com- 


_ pany is, and has been for more than ten years past, the owner of the 


_ placer mining claims and ‘premises, embracing the identical ground Pe 


included in’ the applications of Williams, that: said applications: were 
fraudulently and illegally made,. ete.’ Itis “also a fact that through amis: — 


- understanding or inadvertence; Mr. Blair was not heard in argument, 


_.as he had ‘a right to expect he would be, when the case was-considered | 


by the Department. He asserts an adverse, claim, also fraud, conspi- .— < 
-\racy, and illegality on ‘the part of Williams i in ee his locations and ° 


applications, ete. 7 : 
The question of the merits. of hess claims isnot: one for. discussion. 


by this’ Departinent at this’ time. . The tirst important: question to be 


determined ‘1s,. las the compliance with the terms of the law,by- Wile = 


| liams, ‘been such as entitles him to’a, patent. You found.it had not. 


“On ‘September 1 1888, the land in question passed under the juris- | 


ne 4 diction. of the land oficers at Montrose, i in which district. it was located... 
- Notice to this effect had been published to the world—the publi¢knew 9 > 
> its it is but reasonable ‘to assume that Williams, who is evidently, ce 
* sharp, keen, intelligent man, knew it, and’above ‘all: the local officers. 4 ee 
at Gunnison knew. that they were to cease to. have jurisdiction over. the: a a 
m3 Jand on that, day; yet, on ‘August 30, two: days’ before the land wasto = 
pass under the jurisdiction of the’ Montrose office, Williams filed his = 
aur ‘applications. for patents at: the Gunnison office, and the register issued us oe 
“notice of publication, kuowing well that. during the entire period of © 
, publication, the land would ‘not be under his. jurisdiction, which was) 9. oy 
the fact, as the. first publication. of said. notice was. on September 6s 
: He also posted a notice in 1 his office. | No notice was: s:posted 1 in. ‘the Mon- ce aa 
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* : . oe office at any ‘time, ae ofted ahick had jurisdiction. 0 over r-the: sient! : | é . 
during: the entire period of publication, and during the entire. period. 


that the plat and notice were posted on the claim, as: the evidence 


~~ shows that said plat and notice were posted on September 6. Itappears | 


_ that ‘adverse: claims were filed in the Montrose land office, during the. 


period of publication, thus showing that the jurisdiction of that office 


ee aed the land was properly recognized by. the public. 


Section 2395, Revised Statutes, not only requires that. the repistes — 


of the proper office “shall. publish a notice. that such application has . 


been made, for a period of sixty days;” but it also: requires that ‘he | 
shall also post such notice in his office for the same period.” The “same. 
period” means the sixty days of publiestion:: Great Western a | 


Claim (5 L. D., 510). . 


In this case, the period. was ‘rom! Sépteraner 6, to November 8, and a, 
ies the only. office” where. it could. legally be ‘posted, was” the: proper. land : 

aoe office haviig jurisdiction. over: the Jand for the entire period of publica- a, 
De oes tion, in this case, Montrose.. ‘It did no harm to allow the notice which ae 
was posted in the Gunnison’ office,” prior to the period: of publication, to 
ve remain posted’ therein, neither would it have done any harm tohave 
posted such a notice in the: Denver land office, but the first act was 
-. not, ner would the. second act have been, a compliance with the plain 
~~. provision of the: statute; for,. as before: stated, if the provision of the = 
c. statute means anything, it. Means ‘that the notice of application foro. 
ee ~ patent: ‘shall be posted. in the office having jurisdiction over the land. oa, 
during the period of. publication. | It is not necessary to’ speculate as 
to what, questions would arise,, had the period of publication. commenced. ** 
ae and run fora longer’ or shorter. period of time before the jurisdiction — a 
aes “over the land had been transferred. to the Montrose office, neither isit = 
eee “necessary, to speculate as to who was at fault in the matter of posting — Ls 
_ the notice, whether the register at Gunnison, whose plain duty it was 
to transfer said notice to the office which he knew had jurisdiction over 


: the land during the-entire period of publication, or whether-it was the _ 
fault of. the applicant, who. must have known that the Montrose office 


had jurisdiction in the premises, and neglected to ascertain whether 


the provision of the law had been carried out, whoever may have been: 


at fault, a plain requirement of: the statute: ‘was not.complied with. 
Much. has been said in. support of the conflicting claims of the Sa 


“Miguel Consolidated. Placer Mining Company. and Mr, Williams, but, 


tone _as I have before remarked, I do not. propose to enter into any discussion 


of these claims. Agee is 


~” The mining law has carefully provided that the question of adverse ae 

a ae te and adverse rights | shall be adjudicated by the. court, ‘the only ee a 
ors __ tribunal where such claims can properly be adjudicated. ee 7 
 To-allow: patents ‘to issue: to Williams, without. a- strict complica’ oe 
Bo with the requirements. of the statute, would bé to. deny. tothe adverse 


oe ies claimants the might © to pore to the courts for an n investigation of their i - 








8 
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| - thims: “ie appears in 1 the light. ‘of ee iatoniation fanuisned.’ in thie” 5 
- dase, that the question is not one “between. the government and Wil: ” on oe 


~ liams,” solely, but the rights of. others. are: involved, wwhich-should. be. 
i eete ated by- a Cones ‘tribunal, which. the law 1 has dina 8; pro. 
» Vided, ogee Sere eee | 

The decision of Décbinber: 5, 1899, “is eiieeea @ aiaiticd its so far as it 
“allowed the. applicant. to. file one ‘application, embracing. the several. 


_. claims, and. make one entry. thereof NUNC PTO tune, without further pub. i. 


 jieation, but the. applicant. may 1 file‘such application, which, however 


“ of must be publiched in due form, as, s.required by law.’ Sigh a eee ge 


“IvERsoN v. _ ROBINSON. 


4 


eiiction for review of departmental. decision: of Jan anuary 19, 1893; 16 
L D., 58, denied L by mocrelaly apa cepteuh 21, 1893. ay 


We 
fi re : id 1 
wicremmnntianlnn - - -: 
: r : er es 


PRICE OF LAND—RAILROAD LIMITS, 


“EDWARD D. McGux. = = 


| Under the act of P Sebiember 29, 1890, ‘forfeiting the odd- mambered sections peanied 
to the Northern Pacific, within the over- -lapping primary limits of the Oregon” 


and California-road, n6 tights. of the. latter road. are recognized, and it therefore 


follows that the even-numbered. sections within said forfeited limits are subj ect 


to disposition at the minimum price. a 


Seoretarg y Smith to the Commissioner of ie General Land Office, Septem. 


ber’ 24, 1893. 


With’y your letter of May 7, 1892, you transmit the anteal of Havana 


‘D. MeGee from your decision of March iL, 1892, affirming the action of 
_ the. register and receiver rejecting his final proof made December 16,. 
_ 1891, for-the NW. 4 of Sec. 34,7. 5'8., RB. 3 E. , Oregon City, Oregon. 
ine filed. his feclamio atria for. the iid. October 27 , 1890, and | 
the proof as to settlement, residence, and cultivation | appears’ to have - 


_-been satisfactory, but it was rejected. because ‘the price tendered in, : | 


_ payment, for. the Jand was ony $200, 4 and. the land. was s held to be. double. 


©" Tainimuio in, price. 


This Jand is within, the granted limits. commen . to ‘the 6 grants for nee, 
"Northern Pacific and the Oregon and California. railroad companies, .’ 
and opposite the unconstructed portion of the. first mentioned. road, the _ 


. grant for which, so far as coterminous with. unconstructed road, was” 


» forfeited by. the act of September. 29, 1890 (26. Stat., 496): 


, The- respective rights of these companies within such. conflict were 
a considered 3 in departmental: decision ¢ of pice 17, 1802) — Li: D. 187 De 


wherein it was ‘held. that: 


The graut of the old-numbered sections within the idverian ats. primary innit of | 
“the Northern Pacific, and.Oregon. mnt California roads; east of Portland, pba | was. 


Gr 





‘ “yy! 
Ree 





wong : for. ihe pénetit: ae thie ee company aude Hie act at J July 3. “1864, od the ee 2 ee . 
-.- tite thereof by the act of September 29, 1890, is to the extent of the withdrawal made: oe 
under the sixth section of the act.of 1864; ‘and under said act of forfeiture no tights ae 


e of the Oren and California r road are recognized within said. conflicting limits. | | 
: Peer : oe we ae ee ve “(Gyllabus.) | 


ee he preater part of fie. ‘did: nambered: sedtions “Pitkin such conflict : 
be L had been, prior: to the forfeitur rey patented to the Oregon. and Laliteetia = ee 
oe “tuted i in “the. proper * eourts:, “Bending: the. déterinination: of ‘such suit, ee 
‘the disposi tion of the odd: uumbered sections in 2 Said conflict has been ea 
a. suspended. ee coe en ge et OBE Ee 
oe Tt having been. held. that: Sache odd. numbered ‘ sections were, by this, SS 
ee not of. September. 29, 1890, (supra), forfeited, under the 38a ‘section. of tee ta 
said act. all parties in possession of any of Said lands, under deed, writs 0 
ten contract with, or license. from the company, execu ted prior to di anu- Ee 
ete” gry “1, 1888, or. who had settled. with bona Jide intent to secure the same _ 
i senoy purchase when earned. by the company, will be entitled, when-such . ~ 
lands are openéd for disposition, to purchase the same trom the United - 
‘States, in quantities: not exceeding. three. hundred and twenty acres at 


one’ dollar and twenty-five cents per acre, . 


It must be held, therefore, that by such legislation. it was, the inten- | 
‘tion of Congress to open the odd-number ed. sections, or forfeited sec- 
tious, at-one dollar and bwenty. five ceuts pere acre, Thomas A. Holden. 3 


as D., 493). 


. » Being a part of the grant until the forfeiture, no prige had. previously. 
iy ‘been placed on such lands. 


- With this history of. the odd: numbered: sections in said aon dice, I will 


“pioeeed to. the consideration of the evel: numbered: sections, a portion.» 


of which is here in dispute. 


By the 4th section ‘of the act of Mareh 2: 1889 (3 Stat. , 854), itis 


| provided: 


That. the price of all sections sai parts of sections Sor the gablte 1 lands thine ili 


limits of the portions of the several grants of lands to aid in the constriction of rail- 


eet roads which have been heretofore and which may hereafter. be forfeited, which were | 
_ -by the aot making such grants or “have: since been ineroased | to the double ininimum er 


oh . : is ‘embraced | In n such pans yi ing 5 adjacent to Par cotér minous, an the: portions of the ad : 7 
ea hee line ‘of any such. railread. which shall: not be completed & at the date of this : act, ig eee ae 
oe *e hereby: fixed at. one dollar and twenty-five cents per acre. oo ase oe 

boneless Tt Is plain, that the language of. ‘said section’ jee the land in ae 
ae question, for itis within the limits and opposite the portion of the grant ke 
for the Northern Pacific. Railroad, which. was. forfeited by the actof 9 





September. 29, 1890 (supra), and, is not embraced. in such, v great lying a 


he os oppos ao the couipleted portion. of such road. 


if there was doubt i Th this matter, it would. Woon | that nes provision ae i : 


. ae for the disposition of. the ‘odd: sections forfeited by the act of September’ Ses 
a 29, 1890. (supra), which. were those opposite t unconstructed road, should, At 


ne “for the: sake. of uniformity, guide the: © disposition of all lands within the | = 8 








cia ‘, 





DECISIONS, ‘RELATING to THE PUBLIC, LANDS. ge “eet 


ke 


a forfeited 1 limits, and should be heli subject to: entr y at one 2 dollar and a 


i twenty-five cents per acte. | ee 
Tf, as stated by the: supreme ee in ee case ¢ of the United. States v. 1: ant Ee 


oS the} Missouri, Kansas and: Texas Railway Company (141. U. a5 358 5 these’. we, 


even sections were increased in price, in. order to’ reimburse ‘the. United: 9‘ } 


mS States, to some extent, for the dands: granted, then with the forfeiture, 


and resumption of title to. the odd-uumbered sections, the necessity for - ‘ oe 


the increasein price in the, even. ‘sections disappears, and, with. the p52 


- odd- numbered sections. restored to the: public. domain. ‘by. the forfei- Se ee 
ture act, should be disposed : of as. other public lands, viz: at the mini: oa 
ek mum price... I must therefore reverse your decision, : and dir ect the allow-. | 
a ance of MeGee Ss proof, if in. other teapots t reg ular and Satistictory. 


Rowe 0. Sr. Pav, MINNEAPOLIS | “AND “Manton. Ry. Co. 


Motion fox review of departmental a cen of Apal 10; 1891, 12 L. ee 


: D., 354, denied by Secretary Smith, Pepenen 21, (1893. 


oo. 


- x SCHOOL LAND—INDEMNITY SELECTION. ©.“ : 


STATE OF CALIFORNIA De Gomez, 


s 


The. selection’ ‘and spec of school indemnity div ests the State of all, title to the ae 
. alleged hasis, which is thereafter epen to: settlement and entry, | 


< Secretary ye Smith to the Commissioner of | the General Land offte, Septem. | 
B  Fd hs ph TE ; as a ber 21, 1893. 


; é 


‘The record i in the case of the State of. California v. Evaristo Gomez 3 


oo is before me on appeal of the former from your decision of June 5, 1890," ic 
~..‘in which you reverse the action ofthe register and receiver in reject: 


ing the application of said Gomez to make. homestead entry of lots: 3. : 


— ae 4, of Sec. 16, T. 38., RB. 13 W., 8. B. M.,; Los Angeles, California. ce 


By the first survey, . indo in February, 1868, and approved March - eo 
26, of that. year, all of said . section 16° anpeaved to be, in the Rancho - a oie 
“ ‘Tajanta; and, on September. 28, 1869, the State selected the W. dof, 
SE. 4 and thé 8.4 of SW. fof Sec. 29,T.18.,B.1W.,S.B. Min 

lieu of the SW. + of that section, and the same a approved by the on 


Secretary of, the Interior, November 24,1871, in list No. 1. 


fee second survey of said ‘section was. ‘made, in 1873, and ‘approved sa 
ae March 25, 1874. It showed a small strip on the west side of said sec-.5 7 
tion outside of the Taucho, and. us pues was pllitted: as lots 1; 4, 3, ee 


7 and 4... 


On ‘april 44, 1876, lots 3 and . of aid strip being in 1 the Sw eo rere 


oe patented by the State to George Hansen, and he appears. to have trans. te Bue 


oa fa ferred to Benson. Lossing on October al, , 1886, since > which time the lat: oe 








pe: ee continously resided thereon, having improvements valued at ee 


$1100. oe ae: 


On J: anuary By: 1890, “‘Byariato’ Gomez: made ‘application: to. ee res 


homestead entry of. the said lots. (3. and. A). | The register-and | ‘receiver. | 


~ pejected his application, . “for. the reason: that. the. land applied for i is: ae 


part of a school. Section, which inured. to the State as a school grant.” WY 


- He appealed. and: you reversed. that. finding, and directed that his appli- = — _ 
- cation be accepted. as of the date when presented for filing. | i. ae 8 
The second. section of the act. of Marek 1 A ‘187 ae aie 269), pr = 


me “yides as. follows: a 


That: where indemnity sohook: selections ‘Gare een. made: ‘and “certified ie said ae ae = 


- State (California), anil said selection shall fail by reason of the land, in liew of which. - 


they were taken, not being included. within such. final: survey of a Mexican grant, — 


or. are otherwise aetoohive: or. invalid, the same. are hereby confirmed, and: the “Six- | ne a 


- teenth or:thirty-sixth section, in lien of which. the. selection was made, shall, ‘upon, : 


being excluded from: suena final Paneel be elie a: of sed other ne lands or the | 2 . 


- United States. 


-The purpose’ ‘of. this statute 9 was to éonfirin t to the State its selections -. ae 


“of lieu lands, wheu the bases were defective. - 





When the State selected the lieu lands for the. SW.4 or said ‘ele ie : . : 


and the sane was approved (November 24, 1871), it recsived its equiva. : 


lent for that quarter. section, and thereafter had 20 right or titlein it; 
and when, in 1876, Hansen. bought: the lots, he obtained no title, ee 
~ because his vendor, the State, had none to confer upon him. | Tiss 
- true, therefore, that “the | land had been. sold byth the State. while within a 


its ‘disposable. power. a 


The selection and. approval ¢ of thé lien: lands divested tie State of a os 


“title in the. alleged: basis—the. said. SW 4 : The lots in’ “question. were 
thereafter open to settlement and entry. Henderson +. Moore, ; 12: line 


— D,, 390; State 0. Dent, 18 Mo., 313; Thomas E. Watson, 6L.D. 71; 
‘State of California, 7 L. D, 270; Thomas F. Talbot, 8 i. D, » 4955 D. C. a se 


~ Powell, 6 L. D., 552; ‘Henry Wilds; 8h. D., 304. 
The. application. to make entry ¢ of the same. will be received. 
The decision 1 appealed: f from 1 is. s affirmed. ahi 


te 


RAILROAD GRANT EXPIRED FILING-INDEMNITY SELECTION. os i 
St, PAUL, “MINNEAPOLIS AND Manrroza. Ry, Oo, BT. AL. -v, MUNZ, oe 


“Land inslnded within an n-unexpirad pre- -emption ‘filing’ is excopted thereby from the eee 
‘ “operation - of a railroad Brant < either on. definite: location or withdrawal for. et 


indemnity purposes. 


“An a oxpited ‘pre-emption filing is no bar to. an. indosnity selection its no claim ror eo age 


‘vight'is asserted uuder such filin, go 


oy, tract of land. within the primary limite of one grant, aad the: tudemanity: limits oe 5 : S a2 : 
- another, may be selected by the latter, on proper. basis, if. excepted | from: the — eet cae 


"gr ant to the former, and free from other claims at dane oF selection. 

















"DECISIONS RELATING ‘TO. THE: ‘PUBLIC LANDS. eee 


he a 
w 


7 “me Spacihoation oe él oe is a % peecreqnisits to: the te assertion of fi ei gli oe 


select indenmity; and, an application to select, not based on a specified loss, is ee 


no bar to. other’ disposition. of the land. 


Meee 


| The departmental order’ ‘of May. 28, 1883,. permitting the: Ne ule Pacific toners: ee 
to make indemnity selections Ww ithout:. a » specification of losses, is ap plicable only. oer ad An 


to lands, peotees by: withdrawal- Bee ie ~ ns 


Seoretary § Sinith to the Commissioner fof ne General Land 1 Oe Septem oe 


ber. a1, 4898. 


oe : 


os aT have considered ‘the reser ‘forwatded “witht - your, | “office eter of - ae, 
June 23, 1893, in- the case of the St. Paul, Minneapolis and Manitoba 
Railway. Company: and the Northern Pacific Railroad Company v.Emil 


- Munz, involving the NE. + of the NW. 4, Sec. 33, T..134 Ny RB. 43 W., 


St. Cloud. land. district, Minnesota, on Gora by: said company fom ee 

"your office decisions of April 2 22, 1887, and December’ 19, Ste. rejectin, g ees 

-. the claims of said companies. cs ee 
_. This tract.is within the primary limite of the grant for the Manitoba y 


. Railway Company, the. rights: of which attached, in said limits, upon - 
the acceptance of its map of definite location on December 19; 1871: 

= Tt is also within the indemnity limits of the grant for the N orthern’ 

Pacific Railroad. Company upon the definite location of its line of road 


~ > in this vicinity, on account of which a withdrawal was ordered by letter 2 Cee 
of December 26, 1871, received at. the local office J anuary 10, 1872. The 


was not, however, included i in either of mee withdrawals upon gore all 
- route. 
On J uly 10, 1871, ‘one Chieies Ranke filed pre- seichon. declaratory 


ie statement for this lead, alleging } settlement Same date, which : 1s” stl oe 


‘ on- -record uncanceled. 


~ On: December 29, 1883, the Nor then Pacific ‘Railr oad Company ae ee 
a applied to select this ccitt other lands, and upon. the rejection: of the Meas 
a. list said company appealed. to your office. Sy ee 
On July. 31, 1884, the Manitoba Railway. Gomigany: also. applied to. oe 
list the land om account of its grant, and pon the Eieeion of said list ee. 
-. italso appealed. ~ - eI 
. One Sivert. Opsahl, « on ae 12, 1885, ‘applied. to ‘enter this land; ; 


sia” ane upon’the rejection of his. application he -also_ appealed, and. cig eae 


” appeal; together with. that by the. Manitoba Railway Company, was — CS 
consider ed i in office decision. of April 22, 1887, which held that the filing 


= by Kankel, being a. subsisting claim: on. December 19, 1871, served to. Ce 


ae except the land. in question from the: grant for said: Manitoba Railway 7.0 
. . Company, but sustained the Tejection of  Opaabl a application bepange 05" 
 filed-pending the company’s appeal. | Se 
z In the decision of A pril, 22, 1887, no mention Was nade ot. the élaim ee fan ae : 
, on account of the Northern Pacific ee From this decision the Man-: ce 

- itoba Company appealed, but said appeal being overlooked, ‘the case he 


- against. the company was. closed’ by letter, December 8, 1891, and, . ae 


3 


1600—vor. 17—19_ te ES Se ee 





2p 290 


| ander iis letter, Bmil Mine was s perinitied to make homestead Lentry one 


Bo ‘ of the land. on December 16, 1891. 


eee On finding: the appeal by the ‘Manitoba: Coens, ‘your ‘otice: on - a 
eae “December 19, 1891, revoked. the action taken in letter or December 8, : 


ae a 1891, in closing tlie case, and then considered the appeal by the North. : 3 














ee ern. Pacific. Railroad Company sustaining the rejection. of its: selection. a 


From this action the Nor thern: Pacific Railroad ; Company appealbd, 


| and the entire record: is now. before me.. 


It has been. repeatedly held by. this Dope iment, ‘that : an -anéxpired ai 


pre- -emption filing, existing at the date of withdr wal or. of the attach- a 
~ ment of rights under a railroad grant, excepts the land covered thereby 


from such withdrawal and the grant. Northern Pacific. Railr oad Com-" 


ma pany ‘y. Stov enour, 10 L. D., 645, and cases therein cited. 


-Kankel’s filing of J aly: 10, "1871, was an unexpired claim 0 on. | December: 


cas ‘49, 1871, the date-of the definite location of the Manitoba railroad, and <<) 
ee Salso: at the date of the withdrawal for the Northern Pacific Railroad; ve 
SA e hense,. it served to except the land in question from the grant for the Gas 
pies firsts mentioned ¢ ompany, and the indemnity withdrawal for the latter, ie 
but upon the expiration of said filing, in the absence of any showing of 
~ "further claim on. account thereof, the land was subject. to. selection by =. 
2 the Northern Pacific Railroad Company, if made in proper manner— 
vero é,, after a shi Beene that the company was entitled to make such selec- ee 

oe ‘tion, Te 
a ; On. Dannie 29, 1883, ate Nor bia Pacific’ Railroad. Conse cee 
applied to. select this laud... At this. time there was no valid claim to. 
the land, as far as shown by the record, but-in ‘such selection list tne. Se 
". ¢ompany failed to specify a basis for. tha: selection, ‘and had not, tothe 
date of your office decision, oy itself to be entitled to 80. select the Pid 


os Hye Tand as applied for. 


- 


ee The company claims the ‘protection of the. or naar ‘of this Tie earmett: we : . 
eee - dated May 28, 1883, permitting this company to make indemnity selec-° 
., tions without a specification of losses, but, as was held in. the case of is 

said company against John O. Miller (LL.D, 4; and 428): | 


The: departmental order of May 2%, 1888, did not ‘soutamypuité the: selection of ... 


7 lands subject to settleinent without designating the basis therefor, but was applica- + 
: ble only to such lan ds as were protected by w ithdrawal.. (Syllabus). | 


“mined whether the lands: are subject to the selection; before it. should ne 
be required to specify a loss.as a basis for such proffered selection, and |. 
 thata reasonable time should, be allowed for such 1 PH pORe, after notice e es 
to the. company. cg : ee as 
+ Without a lose * to. the grant, hiceed is no o tight! in the: company 7 £6 hale ia a 
a _ Selection as indemnity, and such, loss must be shown preliminary to oe 

= = ene assertion of such right. | 





‘Tt-is further ur -ged by the company that its selection list having been 
rejected because of. conflict with another, gr ant, it should first be deter- 


At the. time of the e profored selection, ‘the: company ¢ claimed that the Be 





7 7 list-or select this land are affirmed. 





“DECISIONS RELATING TO THE ‘PUBLIC. LANDS. 991 


as Ng 


oN, 


. pant: to: fademnity existed, but. ‘failed to. ‘show a loss ‘to sappert ees 2 
_ right. The. selection was not protected by the order of May 28,1883, i 

P and being incomplete” was. no bar to further disposition ; : hence, the 20") 
ce entry by- Munz ‘was properly allowed, and the rejection: of, ‘the com.” foe 
ae pany’ s selection must be affirmed. ; 


ho 


~ Your office decisions rejecting the application by both companies 6 to hae 


_PATEN r-JUDICIAL PROCEEDIN GS TO VACATE. 


“map Ory TOWNSITE v MINERAL CLAIMANTS. 


3 J ndicial pr seseaings may | ie s Ponetis instituted for the. vacailon: of a patent iesued 7: a oe 
by taad verioncs or mistake during the. pendency , on Eappealy of a contest, ins. +. ase 


volving the land in. ‘question. 


4 


a Se Secretar, ¥, Smith to the Oomintseoner oF the General Land Of, ose 7 


eS re tember 21, 1893. 


“On! are 26, 1893, you: for warded to this Department di the papers E oe ve 
in the. appeal by claimants of mineral entry No, 245,made January 21,9. - 
os 1887; at. Deadwood, Dakota, by John: O'Connell et a for the Little N ell: 7 - 
“~~. Jode claim, in the’ case of Lead City Townsite; South Dakota v..Min:. °°. 
Bote. eral Claimants, from: your decisions of J une 5, and December 2, 1891; ge 
_. in the former of which said entry No. 245 was. held for. ean cellation, “on” oe 
the ground that the land covered thereby did not appear to.be valiiable To 
for mineral, and: by the latter decision, the motion for review r of Cae oe 

7 former decision’ was denied. 7 oe 8 iis, Go oee 

-” -~ You state, aud the record so shows; that said: case Evol veal a ager - 
a Saaaber of mineral claims, and upon the evidence adduced at the hear- .° 


~ ing; most of them were held for cancellation on the same’ ‘day. as the. 
Little Nell; that upon. a motion for review: a hearing was allowed a as to. 
‘some of said mineral. claims: and refused as to others. 


be . You further state that afterwards’ a: compromise was nails os tie. 
— parties in interest, and the mineral claimants were allowed. to. subinit 
. new. ex parte proof as to the discoy ery of valuable mineral on their claims 
ae since said hearin g, and after the same were considered, said decisions — 
“.°. were revoked, except as to the Little Nell: lode. claim. It is further. 
.-.. stated. that the contest having been. closed. as to the parties. to said, 


| "agreement, their entries were considéred and. passed. to- patent; that 
- Through inadvertence, and, the name Little Nell being ‘confounded . 
with Little Nettie, one of the compromise claims, the” surveyor “general 


. : “having - Wr itten it ou the plat as the Little Nettie, said. Little N ell was. 
patented: November 16, 1892 , and. the patent forwarded to the local 


. _Office;” that, on December 17, 1892, the local officers. were directed to 


ae return. the patent, if in their possession, and if not, to request’ the party. 


" holding the: same. to return it ‘on the ground oe it was issued thr ee 


a Sees 
wey 

















Odea o that the. jocal. ‘officars: ‘by. latter . dated, “Déceinber™ 23. 1302. oe - : 
i reported that the patent had been deliverd. to the attorney f for claimant, oe. 
peg! and that he declared that he had parted with the patent. oe 
LS. Oni anuary | 23, 1893, the attorneys. for the townsite claimants: filed ae 
a in your office a. petition asking that suit: ‘be instituted” ‘by the United ae 


a States for the vacation. of said mineral patentissued November 16, 1892, 


as, = for the Little Nell lode. jnining claim, and you torwarded: the ‘same on ie * 
| : the same day, recommending that thé petition be. gl anted, Pe i 
“Both. the local officers and you found from the feaemony! faked at the has 


hearin g that the Little Nell lode claimants werenot entitled toa patent 
and that said entry No. 245 ought to be canceled. The evidence: sub- 
mitted is voluminous and much of it contradictory, but-after a careful 


: 2 és examination of the same, it doés not appear. that the findings of fact, as. 
oe << to sae Saga of your office and the local office, areclearly Ww vrong, and ih 


ae _ ‘facts in the « case a bar 2 are very similar to thosei in aes case sof the United | 


‘States v. Reed et al, decided by the cirenit court for the district of Min- 4 
= nesota, | on. ‘December 23, 1892, wherein it was held that— 


~ ey 


Ona proceeding by the United States to cancel apatent inadvertently issued pend: sie 


one me appeals by-other claimants, the 2 overnment is not bound to show that the other a eae: 
oe - “glaimants would be successful in fheis appeal, but is entitled to have thepatent can- = 
. eeled, unless the patentee proves that by the law properly administeredhewouldbe 
pee entitled to the patent, and it is doubtful whether even suchproof would be admitted. Se oes 


“Ly the memorandum attached to the opinion the learned jurist: says— ie a. 


The government can sustain a suit in equity to set aside a: patent: or cancel it 


— when: its duty to the public. requires such action.. ~The undisputed facts in this: case ss : : = 
oe show that by the inadvertence and niistake of a. subordinate clerk the Interior De- = 
os partment was disabled from performing its function and dischargitg its legalduty = 
oe to review: contests properly brought before “it. it Was “contemplated that the land. ett : 
as : ‘Gepartment should consider contests like the one pending before ite. A constructive oy 
ea fraud was perpetrated. by the acts of: ‘subordinates , In the department. wt court of sg ee 
e equity. ¢ an not be. called - upon. to. exercise its jurisdiction. in a.case’more appropriate. . _ : a ‘ 
ioe } : . When the legal rights of the parties have been changed. by inadvertence and mistake, apd 
oe equity restores them to their former condition, when it.can be done without interfer. 
ane ing with new: rights: acquired on the strength: and faith of the altered condition of 
‘the legal rights, and. without injustice. to the. parties. : Ce ee ee 


Since said patent was issued. through» inadvertence: ‘and inistaka. it i 


would seem to be eminently proper that the United States should insti- 


a tute suit to annul and vacate the same. I therefore. concur. in your ‘said. 

~ recommendation, and you will accordingly prepare the. ‘proper record for 

-. submission to the Department Justice, and. transmit: the. same to this ay 
ae Department. eae ek era | vie Bes aig 








ae - arerons : ae ae ase) ae 1: See 


ys 


. : ae = HO MESTHAD—FINAL CERTIFICATE—IN DIAN wIpow. 


“STRAIN cn Hosrornas (On Ruvinw). 


event of her qubdequent death the equitable title descends to. her heirs, 


ber. 21; 1893. 


= 


oa “Winfield D. Strain ine: filed. a ‘motion: for - review: ok the case of Win- : : a 
a = : field D. Strain 2. Jane ‘Hostotlas (16 L. D, 137), alleging — eee oo o 
‘1. That, the claimant Hostotlas was dead at the date said. desision Pe 


a: _ The aan of a deceased hotnesteader having submitted final arate sugwite full. : on 
. complian. ce with the law secures th ereby the equitable: title to the Jand involved, ” he : 
vand delay in the issuance of final certiticate will not affect her rights. Tn the ae 


a, iy Soretary 8 Smith to the Commissioner of the Gener al Land Opie, Septem 


ne tendered (February: 15, 1893), leaving uo child or children by her ‘i ce 


aes husband, Alonzo Hostotlas, who. was the original entryman. me ee 
ae 12. ‘That it was error to hold: in. said decision that. the marriage 
“+ between Jane Hostotlas and Alonzo was a legal marriage,:because that. 
said Alonzo had. another wife living ‘at the date. ot his said marriage |" 


~ 


o with Jane... 
~The facts. are, priéfty, a as 3 ipllows: 


November. 18, 1878, Alonzo. Hostotlas, ‘all, a siaie. hoiiestand a ae 
entry for the E. 4 of, the NE. 4, Sec. 13, T.17 N., B. 1, W., , Humboldt, 
~<" Galifornia, under ce 15 of the act of March 3, A875 (18 Stat., 420). 0. 
.-" He resided on, improved. and cultivated the land antil January 30,1889,.. | 
when he died. Until about 1884, ‘he lived:with an Indian woman by fae. 

the name of “Mary.” At that: date she left him, and went to livewith | 97 - 


a half-breed, Known. as “ Crazy George.” Afterwards, date not given, 


hb married «J ane,” and they continued to. live. together as. s husband” . 


| ve wife on the land until his death in 1889. . 7 nee 
 At-his. death he had. fully complied with the Lomestana law. 3 


. “March 17, 1890, Jaue offered: final proof.as the widow of the entry: - ahs 
Gagne Strait appeared and protested against the acceptance of her 
| proof, upon the ground that she was not the widow of the entryman. : os 

‘The local officers found in.favor of Jane, and dismissed his protest, and... < 

> approved her final proof, avid, on appeal, your office affir med their” ea 

>. action; and, on farther appeal, this Department. concurred in your). | 
ome judgment, and, referred the case to the board of equitable. adj udication poe: 
for approval, ‘more than seven years having elapsed. from date of entry, aa 

"and now Strain moves for a review of said departmental decision. © > 

‘As to the legality of the marriage’: between ‘Hostotlas — and: Jane D692. 

> new'matter, either of fact or law, is submitted in the ‘motion, - and asi 2 = 

_. that matter was fully and, as it séems to me, correctly considered in 

... the former decision of this. Department, no farther attention will spe Le 

oer -paid to the second. ground of error. ee “ : ns 

-.. It is shown by-the record that Hostotlas leftn no eis eacaiit “4 Ja ane, oe 

= oe his wife, and. it | Ls contended by ¢ connsel for § Strain. that epot, the death 


Aes 24 Seg 


acd ees foe piel sis aos ke Reet 















“DECISIONS 1 ‘RELATING TO" THE: ! PUBLIC. LANDS. ot ee 


- of the. widow of. the onte yman | 1 the land. embr aced i in. ‘the duty a diesceu ae oe 
_ only to the heirs of the entryman, and in no event can it goto the heirs... - 
: oe the widow; tinless her descendants are algo the heirs of het husband, ee 
eee, “The affidavits accompanying * ble. motion foie revi ew 7 hore: that a hér soe 
ae death j in 1892. she left one. child, ‘the offspring of a white 1 father, spat ee 
ae . : whom she. lived. before. marrying Hostotlas.. | hag 
~- Counsel for Strain contend that this child ‘hot ‘bding hile oie: » Of ie ee ee 


ve oF tae, Hostotlas, is. not entitled. ‘to the land, and invoke. sections eae 


: ae 2291: and 2292 of the Revised Statutes in support, of such contention. 
-°. Section: ! 2291, ‘provides. for ‘the: making: of final LBtoof, and whio o.may ee 


- make it, Oboe 4 | | ee oe ee 


Go a case. at. bar. ‘proot's was aa. by the ow, in. Che: manner ee 


| eo pointed out in said section.’ “Her proof was. approved. by the. local offi- a : 
els -eers,-but- final certificate w AS withheld, ‘because of the appeal of. Strain, -—s 
tao who contested. het right to final cer tificate solely pon | the ere ound that so 


ne SS she was not the lawfal widow of. the entr yman. 


“Had she. died before. making final” proof, his. heirs, tot: hier Sy ould a : 


= ee been authorized to make proof and receive patent. (Alcott’s. > 


: - Heirs, 13°L. D., 131, ). ‘But she haying inher. lifetime made. proof show: 
ing full couiplianee with law, the: equitable title, co. instanti, vested in... 


oo her, notwithstanding ; final cer tificate was not issued to her. She had Ee 


~~ done.all the law required of. her, and: it was not her fault that the final : 


: a : certificate: was. not ther eafter isantad to her.. 


Her right depends upon her compliance with the equinements of. the 


et : ‘homestead law, namely: that she: and: her husband had resided upon. : 
ee “he: land the necessar yo leng th of time, made the required. improvements - 


and cultivation, and ‘submitted proper proof thereof... This: ‘done, the, 


Sc fimal certificate issnes as a. matter of course, and in itself is mer ely evi- os 
~~ dence of a compliance with law. “When: she had. complied with lithe 67% 


oe _ requirements of the law and submitted proof of such: ‘compliance, she’. 


- < owas entitled to patent, and the. final certificate. is: merely evidence of... : - : ; 
: that fact. (See. Cornelius. v. Kissell, 128 U. §., 456; Wirth ». Branko 0! 


; ce 98 U.S., 118; E. Querbach, 10 ‘L.-D., 142 and cases there cited.) a 
.. “The equitable title having: vested in her on: J anuary 26, 1891, date of Lae 





oy of her final-proof, it: descends | to. her heirs: UPON “yer death, ee 
oe to the laws of her domieil. ae ere : | . 


~The motion for: review. is s denied. a a : — Oe ee ae 
i : 
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_ PRACTICE-NOTICE OF DECISION-REVIEW. 
 Ropexrs Os HERINGON, . 7 ans Se 
ee Where. Houle. of a decision is given: ty the howe office throngh the mails: ton days, oe 2 
2 os additional will ‘be-allowed for filing motion for'review. . 6 a 
ke motion for review not filed ‘and served within the peel presevi {bed iby the: rules 
of PEAculee: will not be enter tained against. the objection of the. opposite party. - 


| Seoretary Smith to the Commissioner of the General Land Of ce, » Soptem oe 
ber 21, 1893. | 7. as al 


On the: 5th; of. ¢ April, 1893; you tranamitted, on. the re of. James 
" ftetington, motion for review of the decision. of the Department, rén- oo 
dered on the 6th of J: annary, 1893 (unreported), i in the case of: Thomas ~ 
Rodgers against. said Herin eton, in which your: decision of. Nov ember _ 
Ce 1891, accepting the final proof: of Rodgers’ ‘and rejecting that. rie 
P Hern eion for the W. 4 of the SW. 4 4, and the: SE. 4 of the SW. + of 
Sec. 8, 1..27S., RB. 26 E. , Visalia land district, California, was affirmed: 
“Notice of the ecion of the Department was. served by the local , 
ooiiders upon Herington, by registered letter, on: the 24th of ‘Januar Ae coe 
1893, and the thotion for review was filed in the local office, and a copy. oot 
_ delivered to the attorn ey for Rod gers, OD the ‘6th of March, 1893.. 
Rule 77 of Practice, provides that motions for’ review must be: filed - 
oe ee and: ‘served within. thirty. days from notice of the decision of which- a 
Teview i 18 sought, except, when based upon newly. discovered evidence; | 
Rule. 87 provides. that. when. notice ot the ‘decision is given. nou 
the mails by the register and receiver, five days additional will be 
~ Sllowed. by those: officers for ‘the transinission of the letter, ; and five a 
TOF _ days for the return’ of the. appeal through. the same.channel.’ cree os | 
oe .A-motion is made by the attorneys for Rodgers, to disiniss the motion. 
-.for review of Her ington, on the ground, that it. was not filed and served 
‘in time. Rule 77 of Practice is quo’ ed, and it is then said: "is 
‘It willbe noticed that the ten days ‘allowed for ‘transmission of notice by: mail in. 
oy 7. CASES of appeal is not applicable to motions for rev iew, and depar tmenta] | decisions” oa 
ek | ‘int the ease of Alfred Magnusens 10. L. D.. ; 48, and Rpley's: Bee 10 L. D. 413, estab- : on 7 
para * ish this proposition. —_ 3 , 
| wh . Before: considering the motion to sitetnias, it seems. proper tos say, that 
Pee : neither of. those cases establish. any such proposition. ‘They simply. hold’ 
| » that. motions. for review, except when based on newly discovered. evi-. | 
_ dence, must be filed within thirty: days from notice: of the decision. lt. 
‘does not: appear that i i" -either of those: cases” ‘notice. of decision’ was. 
“served ‘by mail, or in. any other manner than person al. They are quoted, ‘ & 
therefore, to’ ‘guistain™ a: proposition, which, so far. as I am aware,” hag. ee 
“never been held by. ‘the eee ene and which is. polecdy ppEeHee ‘to he 
* Rule, 87. of Practice. — ee | ee 
-.." The motion for review of. Herein is not aeed upon newly. dings. ae 
vee ered evidence, and. it should, therefore, | have been. filed. and: served: 





a 





= cas ae 
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within f forty days from, and: after the 24th of i ranuary, 1893, “After iacthe: nee 


oath there were seven days in. Jannary. © Tn Febrnary | there were 
° twenty -eight days, ‘which, added to the seven-in J anuary, make thirty-°0 + © 
~ five This would make the Sth of March the last day “within which, to 


cP file and serve motion for review. Tt. was not sworn nf, served. or " filed = 


until the 6th of that month. 


The fact that it was sworn to ‘paras Pies receiver, ould invdioate that fae a 


ce mix was filed personally, . and not ‘returned “through the same channel” 


as the notice of decision. was transmitted, but I see 10 reason for hold- a ee 
ving that this fact. would change the rule allowing additional time, where 


ae notice of the decision. was served by! the local officers throu oh the mails. 2 : oe . 


sth of January,. 1893, within which to file and serve. his motion. for a 
ne review, and not. Kaving 2 filed and served | the same within’ that time; | ib 


- My conclusiow is, that Herington had forty days. from and after the. oie 


tee a is her reby: dismissed. Ure > a wan ee eee Cee ee Saas ees é e = ee 


- 


_ SCHOOL LAND 7INDEMN ITy / SELECTIONS 


MON AMARA - “Tr AL. . SrarE OF: CaLtroRNrA. 


- oe Under the provisions of the act of Febr wary 28, 1891, /-S6liodl: demnliy ‘élections, ete 


_ vesting on bases in part defective, may be. appr oved, the defect: being due to the maa? a 
failure of the government to » Broperly. mark the boundaries: of « an 1 Indian reser- ae 
vation. eae _ oe ie : a ee 


sey y-Snith to the Commissioner we General Land Offer, Seo: ree 
a POS | as ber 21, 1893. a ae 


neon 


With your letter of May 6, 1891, you 1 transmitted % to ite 2 Departinont let 


the papers in: the: case of M. T; “MeN amara, et alee. State of: California, = — . 
‘upon the appeal of McNamara from your decision. of December 9,1890, 
o> rejecting his application: and that of others to make entry of certain eat 


tracts: of land i 1D sections. 25 and 26, TT. 14 N. R. 1 BE, Humb ol at, ‘Cali- . = 
a fornia, for the reason. that the tracts: applied for haat previously: been So 


>. selected by the “State. of California as indemnity in liew of certain = 
. : ; school sections. alleged: to be within ‘the Klamath River Indian p Rober fe a 
“ovation. ., a ee: Es 
> In their ‘sbpeal the ‘ipplisaite: alleged | fiat the: re of the: bases = | 
> cused. for said. selections are. school lands in place, and contend that said.) 
—) -bases: being defective i in | party are “defective as a whole, and the. — ca 


___ selection. must fail.. mae: 4a fe ee ee ae ee 


This. reservation was desorbed in ae oer of the’ President as. oe 


© strip. of land, commencing. at; the coast of the Pacific ocean and'extend- © —e 
~~ ing one. mile-in width on each side of the Klamath river and up. said 


. river twen. ty miles. -The exact boundary of the. reservation has never — 


been defined by« survey, but’ the public | ‘surveys. have been extended 


over the territory out of which it was created, and the limits had Been 
; approximated by. drawing a line on the ‘township. plat about what Was - 














at ie 
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| eae to ba: a -inile distant from the 3 river on -@iieh: side’ bereot- ce 205: 
-ivas alleged by appellant that if a correct. line was drawn, some of: the oe 


es : smallest. légal subdivisions of the bases’ used would be shown: to be be 7 
|». outside of said reservation: As it: could not be determined from the’ =»: 


- record or from the limits as marked on the township plat that the legal oe 


. subdivisions. used i in said bases were within one mile from the river and 
“embraced in the reservation, I direct2d by my decision, dated April 8) 
1892, that a-plat be pr epared of. said township, and. that the Jateral : 
‘limits of this reservation be ascertained by concentric, circles described 


from 4 series of points on each of the shores of the river, in the same... - 


‘manner that railroad limits are ascer tained, and-that if it shall then... 


appear that any of the subdivisions fat] outside of's said reservation, you... > 
~ will report. the same to the Depart tment, with your views. hereon, and one 


| give notice to all parties in interest.” 


. I am now in receipt. of your letter of May. 1, 1892, » returning ‘the 3 . 
: record. i in said case, with a map of the Klamath River indian: Reserva: — pe 
* tion. prepared in accordance with the directions. contained in-my, letter «7 


~ of April 8, 1892, with your report thereon, from which it appears that~ | — 
“part of the school sections designated. in ad ‘bases are not included => | 
within the limits of said reservation, and. the bases are defective tothat 9 
extent. The subdivisions used as. bases and falling outside of the on aes 


Ce ervation. are as follows: 


‘No. 1695, SW.. 4 NE. £ and SE. 4 “SE. 4 By ween 16, 7 13 x R. 2: Bo: 


No. 1696, SW. 4 NW. q aid NE. 4 NW, See. 16,7. 12N,,R.2 E.; ands or: 


"27.92 acres of thé NW. 4 SW. 4,Sec. 36, T.12 Ney R.2 E.; No. 1698, oe 
~ SW.4SE. $ and NE, 4 sw. 4, Sec. 16, T. 13 N,, 2.1 E., and the NE. a 


ENW.4 oe ‘Seo, 16,-T. 13 N,, R22. 


“While it is show that the. bases. for the: melestione: 1695, 1696, aia aoe 


_ 1698: were. defective, yor: at the date of the selections the tr acts now eee 


oes . | ig ‘ated, by. the’ land offices, “AIL ve ‘the lands ‘ing: enn said. re ae 
were treated: by the Department as in reservation, and: the: State. WAS oi 


evidently misled in designating said defective bases, because of the, Dee 


~ failure of the-government to properly mavk. said limits. 


At the date of the applications of appellants, the. lands: ‘in cont. oe e s 


_versy were embracedl.in the selections made by’ the State upon a basis . 


prima facie valid, and, while a basis-defective in part is defective aig” 

to the whole, yet, in view of the fact that the bases were atthe time of — 
the selection coasidered as in reservation, and as, under the act of. Feb- °° > z 
Tuary.28, 1891 (26 Stat., 796), the State may beheld:to have waived its. 


~ right: to the school sections by waking selections in. lieu- thereof, ‘I see 
~ yo reason. why, in view of thé facts’ ‘above stated, and of the provisions ak 


_ of the act of February 28, 1891, these selections should not be approved: a < : a! 
in lieu of the. bases: designated therefor, it not. being. in violation of AD ee 
- right acquired by appellants under ‘their rejected ppplioations, ‘provided ron 


the State ‘has. mot sold said oe 


~ 


~~ 
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i Tt ae alleged by: appellants that some of the bases have. beén acid) ee 
ao by. the State, you will therefore notify it that upon farnishing Satisfac: 
“eo. $OLy evidence that it has. not 0: aveved. or attempted to convey. the 
. ee bases desig nated for said seles tions, and filing’ a. relinquishment of ‘its. 2 
_.  right-and title to such parts as are without the limits of the reserva- 
tion, the selections will be: approved; otherwise, t the list of selections. ee 
: Pe should be rejected. and canceled. cae Se ahs gs fea oe 
oe Your: decision of December 19, 1890, is ‘modified, 


ie 


i _ PRACTICE-RIGHT ov APPEA\ L—CERTTORART, 


Sus B. ‘Moore ET “ALL 


yee a ‘The’ rig nt of. é appeal is ronetly denied: where it is oot to. ne Screred one. Rie 





is not a party to the. pending cantrove ersy; and discloses: no rig sht to be heard as ~ co a 


an intery enor, Bis, “oe, * 


Say i to application for writ of. certiorari will nee bee eranted. where it i is s apparent there- ria PSs 


dt om. that. the appeal asked. for wonld be dismissed if before the Department. 


ee "Seoretary y Smith to the Commissioner of the General Land 1 Office, Septem: Se 


ber 21, 7 893. 


ad Poncnen for Busié: B. ‘and’ (Joseph: B. Moore fave: presented a ee | : eva. 
ee ion: for a writ of certiorari requiring you to forward their appealand > 
_. the record. to this ee in ‘the case of. we ‘Townsite of Lead City a 


a oo Mineral Claimants. 9 





_ Arecital of such of. the: facts only as bear upon the. merits of this : eae 
application are necessary. oat | 


-It seems that on Mareh 3, 1885, Gah fae was. 5 iad, at t Rapid City, | 


oo. | Dakota, of the townsite of eae: City, pin the name ofthe Probate Judge s 





fe of Lawrence County, Dakota, for the use ‘and benefit of the inhabi- oe ” 
| “tants of said town, ‘AS shown by ah certified abstr act of. title. presented = 


rane op y counsel: for mineral claimants and’ for the townsite. - Susie B. Moore we 


became the owner by purchase of' lot. 10 in. block “B” May 20,1887. 0 
eae Subsequently there. were contests initiated between the. owners of sev-, Coen 
ae eral mining locations ‘included within the boundaries of. Lead City. on : 
re the one side, and the townsite claimants on the other... : ei a 
-. ... Itis not necessary to trace in detail all the proceedings had. “Suffice. Pg Pee 
-~ it to say, your office decided June 5, 1891, that.several of the mining 
a locations: involved in the controversy, including the “Golden Reef,” | oe 
“should be canceled.’ The lot. claimed by. Mrs. Moore i is situated within wo ee 
oo er : the boundaries of. the Golden: Reef. From, this. decision. there were 

" several appeals taken: by the mineral claimants, i in cluding the Golden ~ 
‘Reef; algo an appeal by’ the townsite. claimants; also.’ motions: for (20 es. 
review on the part of a number of the minéral claimants. In. deciding nina 
The fen motions for Feview,: yout office, on. ‘Pegember 2, 1891, vacated aha’ Rag Sot 
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foe 


| oe purpose of deterihining: whether W) fhe jonas embragell in “the town 


- site entry were. known to- ‘be valuable - ‘for. mineral: at the ‘date. of: the: 


- E. : townsite entry; and (2) known: to: be valuable for mineral prior. to their 
ab 2 . use and occupation. for: residence: and. business purposes, The result. or | 
. that decision was that the contendi ug parties entered into an. agree- 

- ment whereby they agreed. to compromise all their differences, and. to” | 


settle: amicably, the ‘disputes over which they hail. been, poneuaine: 


_ ‘This agreement was dated May 23, 1892... 


On March 26,: 1892, there WAS a paper, filed, presuniably i in. the: local 


office, as it-is addressed to the register and receiver, entitled, “ protest. bt ee 
of Susie: B. and.J oseph B. Moore against proposed compromise. so 7 re 
‘protest states that + you are hereby notified” tliat the persons. named | 


~ are the owners of “« Tot 10 i in block B in South Lead, aD. addition to the. 


: townsite of Lead City,” and as: such, protest. against: ‘the settlement, of 
“this: controversy “according to the. terms ofa so ealled compromise; 
= agreement that the townsite committee of Lead City, who are. pretend: » 
ing to. represent the. said townsite of Lead: City; are attempting to enter’ 
into by and through their. attorneys; that. they. dispute the right of. 


a. said committee or the. attorneys” 6 £6. bind any: one,. especially ‘these — 
ia protestants,” by this -g0- called compromise agreement; that they. Des 


test against the issuance of. a. patent.to the mineral claimants to-any. 


a of the mining claims, and especially against the issuance of a patent ae 
. to the Golden Reef, “that has-been declared, non- mineral, or ‘more i: ont 


= | valuable for: townsite than for mining purposes 7 “and these protest: 


\ 


“ - -ants and contestants do present the nature: of: their adverse claim, and | 
oo de fully set forth the same in-the- affidavit: hereto attached, tnarked ~ 

 ¢Exhibit A, > and made. part of’ this protest. » The: prayer. of said pro> = 
ca test. is. «that no settlement of the controversy herein be allowed under 
» oe the terms of this proposed and SO- called compromise agreement’ | with: _ - 

out the signature ‘of each and (every) property owner of property J in. me oo 
= the townsite of Lead City being first had and.obtained.” +. ae 


In the affidavit referred. to itis said, among: other ‘things,. = thas aid 


| decision (in reference to the Golden Reef mining claim) of the Commis: “ : 


sioner of the General Land. Office has been. appealed from and appealed. | 


to the Hon. Secretary oF the Interior Department i“ mineral claim-- “ 
ee ants. MT ie c 


f 


“On Ostober 5, 1892, this matter was ‘again fake Wp, on a petition 
and stipulation ‘“by ‘the attorneys and a select, committee, on behalf of 


the parties litigant, ” setting. forth the terms of a compromise agreé- 


ment that had been’ entered’ into between the townsite claimants and . 


, ‘the owners of the several mining claims, by which. it was agreed, among. 

*. other. things, that the townsite entry should be. withdrawn and can- 
.°'” ‘e¢led as to the conflict with the. Golden Reef, and others named. “Your: 
“office then decided that before the compromise and petition could be ~ 


acted upon, all appeals must be regularly withdrawn, §0-as:.to ‘restore 


oy the. jaristlintion of. seus sass and the y comaronS mast be signed by”. 


aga 


ia 


uy, : - a ae 
. "ae as 


ee es 
dae at 





atl 
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= ea townsite law or the mineral law, are fully and amply protected and secured. 








A ee In passing upon this motion, October 28, 1892, your office stated that aos 
op all appeals had beea withdrawn, as required, and said, inter alia,— 


eee A thorough. examination of the. compromise and its: effects’ convinces ‘me. that ie ae 
| private rights. of property of all. pera, whether claiming under the townsite, or <—e 


re. | is is the ‘piotest, of. J oseph B B. Montes ‘and a wife, setting forth: the ‘legality: of the ae | 
ee compromise’ and that it was consented to bythe townsite parties through fear of . 
po Anourring the. disfavor. of the mineral claimants should. they disseuit. therefrom, oe 
. oc _ nust. hold that said. pr otest. 1s: too general in character to warrant: this office’ in’ tak- Paes 22, 
ae a ing. any action thereou farther than to dismiss the same, which i is hereby done, 
eee ie ee an Soumidorstion of ‘the aforeshid compromise agreement, and not belts unmindfal ao Pieiiee 
oe — ‘of the fact that the courts look with favor upon a.conipromise, Tam forced tothe. ay 
fe conclusion that the evidence now. before’ this office shows: satisfactorily that the! 70. 4 
claims i in the controversy are valua ble for. amining: purposes, therefore all the pro- a 
Poe ceedings i in the matter of heari ing’ had i in this. case are’ hereby. vacated. and‘set aside, ee at 
ae amd) office decision of June 5, and. December. 2, 1891, are: accordingly revoked. eer es 
i oey .. The mineral claims having thus been shown to be: valuable ‘and the land covered. * re 
ee thereby. not subject. ‘to townsite entry, said cash entry. No. 825, for the Lead City. ~ ee 
os oe ‘townsite, is hereby held for. cancellation to tlie extent of conflict therewith, described. cae 
Leia by metes and bounds as follows: Pty, : . a, es 
.o From SO much. of this decision as. dignhigsed ‘said protest the Movies: ge es 
oa Bneated, assigning numerous grounds . of error, and ‘by office letter Of 
~~ March 10, 1893,.the right. of appeal was denied... Tt: is” by reason Of 
this action that counsel asked for a writ: of. certiorari, alleging several. ueee. 
a. grounds of. error, covering nearly all the decisions i in the ene Overy), a e 
a - which, in my view, have no. bearing on: this proceeding at all. - ee 
0G “The: original. ‘controversy here was. ong. between. the. townsite: and’ Cee 
oe od uniner ral | claimants, and the sole question v was as to the character of the: ae 











poe all ‘thie parties shown to have : any y interest in. any portion 0 of the land a ea 
 eovered.. eee es | ee rer ie 
pera Ne October 2 2, 1892, nilopnege fences ‘both the: townsite. and vee 
~» mineral ne presented a motion for-the reconsideration and review = 
: oe of said. letter. ‘of the 5th. instant, on. ‘the. gr ound of. the enormous ee 
oo expense” ” it would entail to get thé signature of: all property owners to 
_. the compromise agreement, and the prepar ‘ation. of the platand abstract. 
aap OOF. title, all of. which would seriously. impair and jeopardize the mate-- 
otal prosperity: of all concerned, because the “ compromise is signedand: 
entered into by all the parties who. brought about the hearing,” and ooo 
Be - who have borne all-the. expenses: incident to this controversy; a | 
ee ~ Because under certain conwracts, stipulations aad conveyances, duly made and” a fe 
entered into in writing. between. the townsite: claimants on the one hand and the: 


, ee | miner al, claimants on the other, in fortherance of the said agreement and stipulation”, oe a : 
of compromise, the private rights of property of all parties, whether claiming ivan ae 


| ¥ “obstacle: or ainanuaces in 1 thre way aie a: speedy ‘adjastaien 6 of this. matter, 1 ee 
. decided, upon the showing made, ‘to. modify. said: decision by. revoking said require-.- : Eines 
“+ tent,.and will now proceed ‘to. consider the motion. to cancel a. specified portion. of eT ae 
as the townsite entry, and award thes sae to the miner al claimants. Loan te ye, Eee 








, : - tain. The parties i in: interest: saw fit ie compromise their differenced in a ae 
~~ sucha manner, as’ ‘stated in the: decisions. and. by counsel for both sides oe is 
of the original, controversy, éthat the private. rights of. property of all. aaa 
' ~-partiés, whether claiming under to wnsite. or mineral law, is completely oe 
“protected. and secured, ue This: oe is. not denied yy the ony, eas 
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ey ants herein. Pao 


— 


.. One-of the specifications of error rupon which this application's is concen ee 
4 is that the judgment of June 5, 1891, canceling the Golden Reef logas! i 
tion, has become final, there havitig "Been no- appeal: taken therefrom. . re 
' The so-called. protestant says that the appeal was taken, Both state: 
_, Iments.are under oath; both affiants are. attorneys, a and presumed toknow. 6% 
~ the details of the matter’ in hand. With this contradictory _ statement Pa 
mer before me, it. became necessary. to ‘informally examine the record: of... eee 
the appeals in your office, and I find that an. appeal was taken fromthe... 
decision in reference to the: Golden Reef. _The matter in controversy coe 
-. - between the townsite and mineral claimants, as to this particular ¢laim, ~~~ 
S "was, therefore, ‘still alive, and'the mineral claimants had the undoubted. 
oe right. to withdraw. their appeal and effect a compromise, if they desired. 
‘What position do the Movres occupy in’this controversy? Asshown = 9 
‘by the abstract. of titlé to the lot they claim, Sue B. Moore became the. Se 
owner of the loti in May, 1887... The original proceedin g was initiated in. °°: 
nae July, of the same yeai, and the hearing was first ordered for September, sy 
- | 1888, but the testimony was not taken until May, 1889. The firstdecision —. 

. in your office was rendered in June, 1891, and the. ‘second in. December, 
of the same year. During all this time, and until. March, 1892, the 
- Moores were silent, so far as the record discloses, and, presumably, ee 

-  aequiesced, as did all the other residents, with one exception, inthe « . ... 
"a proceedings, | ‘Now. at. the latter date. they come in. with an objection. to a = 
the compromise that the parties litigant have effected. All they ask is’ ae 
, that no “settlement of the controversy ” be allowed without the signa- : ee 
- ture of all property owners. What controversy? Why; the one.pend?. 
i ing’ ‘between the townsite and mineral claimants, and in which’ they pe 
were not. parties. ‘They are. called, intercliangeably protestants,” 0) 
oe contestants,” and. “ intervenors,” without apparently: being able - 10 co 
- determine among » themselves just. what their. legal status: is. “These ca 
ca terms have well defined meanings in our. practice, : and. parties should oe 
. bring’ themselves within: the: rales ee in order: to get belore ie eee 

~ the Department. - ae ee 
“Phe Moores’ cannot “be. consaerel as. e intedvenors,! pechase: they do ot ee 
not seek to be made parties to the action. “Intervention” is defined... 
-. to be-“the act by which a third party becomes a party in a suit pend- oe 
2 ing between other. persons.’ es “(Bouvier’s” Law Dic.,. Vol: 1, 834.) It is me oa 
_.. hot necessary to disctss. this proposition, however, as course say, Ouro: 
ie clients, therefore, are not, strictly speaking, intervenors,” but: they claim’ ae — 
oa. that.“ they have been in ‘the’ sel as peieree plaintiff, byt their fect, ba ae 
oe all the time; ae a a oo eo oe 














o We . cifically described in yout letters, for conflict with the grant under the. ~ 
act of July 4,1866 (14 Stat., 87), to aid in the construction of a railroad 


ott ome f 


= of said grant... 
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They: are. “wot “ protestants ” ” j iD. 1 the gal meaning “ott that term, wee: on 
the reason. that they do not. allege’ ‘any. failure on the part. of any” ‘one. ec 


- connected: with the procurement of the government title to comply. with a | 
the: law, neither do they allege | any fraud aS. against the government: 


It needs no argument to show that they: are “Rot I in any sense ‘4 ‘ con- 
- testants. eRe : _ ee 


It seems to me that it. is idle to argue that a mere + objector ” to pro-” 


oe ceedings, ‘over which... the Department has. no jurisdiction, such as..a 


compromise between litigants, asin this case, has any right to be heard 


‘on appeal, especially where it is shown that he has not brought: himself 7 


- within any. rule of law or practice that would entitle him to a standing 


-in-court, and where, ‘in fact, he does not seek to be made a party. 
a ~ Tam, of the opinion that the applicants herein have not made sucha: 

ao - showing here as would entitle them to be nade parties to the action. = 
- That being the conelasion, it follows that t they cannot be @ permitted to pee 


ae ‘osecute an appeal. 


- Therefore, without Hissotsing's any other aqaestion: that: might Be sud. as 

- gested i in’ this proceeding, this application must be denied, because it 
e “is apparent that the appeal asked for would be dismissed. if before mie. 5. 
- Department. omer v . Union Pacific to By. beac 1 L ee 430. Ms. 7 


. oF ia 





“RATLRO AD GRANT- FORFEITURE or CHARTER. 


- OnRISTEANSEN Br AL. Be Hastines. AND Daxora Ry. Co. oe 


wipreiete 


“The fact that, a allroad is not  donstrugted within ‘the dened fice by tine, granting é an cae 
- act! or that the: charter, of the: company. As. declared. forfeited: by judicial decree, ae 


does not authori ize. the Dep4 irtment to: disreg: wd the. grant; and withhold title to. - 
“lands: which, under the terms of the. graut were subject thereto, and. became the ia 


pr operty of said company. prior to. the forfeiture of its charter. . 


Seer etary 8) mith to the Commissioner of ‘the General Land of Septem: a oo : 


- ber a1, 1893. ae . 


ic have contains: the appeals forwarded with your Jettiers: of J aly 


Ol, and Augast 3, 1892 , from your decision of November 2, 1891, Sus- 


taining the action of ae local officers.in rejecting the applications, spe- 


from Hastings, Minnesota, to the western boundary of the State, which 


-'grant was, by the State, conferred a the Hastings and Dakota Rail- 
fa way, Company. | | | 


~The lands herein ingolved. are within tive: primar y, ¢ or : granted, jimits ea 
of the grant for the Hastings: and Dakota Railway. Company, the rights = 
of which attached: in said limit June 26,1867, They are also within © 
- the indemnity. limits of the grant for. the St ‘Paul, ‘Minneapolis amd. es 
~ Manitoba, bw Company. Ce line); and y were selec sted. on Faccount aoe 








oe 


; ‘N 


, F 
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Tn ‘the: casé between Said companies, involving their Pepeciye origtite pear 
“in ‘conflicting limits, it was held, as’ to. the lands in: class. “A, ea whieh 2, 
- are similar to those in question—viz: those: within the primary _ limits - ae 


of the astings and. Dakota Railway Company’s” oT ant, aud also within’ ne 
the indemnity limits of the Manitoba’ Company’s erant—that all lands 
_-free from claim at the date of the attachment, of rights under the erant cee : 
for the Hasting and Dakota Railway Compete 1 Dasse( to that. company, oe 


“18-L. Diag) 8 i 


. Upon. the: oan disetok of this deciainn you, | in eter ‘of Novurhber es 
22, L891, addressed to. the local. offivers, canceled. the indemnity. Selec. 3 oo) 


~ tions theretofore made by the Manitoba C. «mpany: ‘of. these lands, . 


- The numerous applications: to file for. or enter the: Jands in ‘question 2 


“were rejected. by the local offieers: for: conflict. with the rights of the os 


railroad companies under both grants, but, haviug canceled the selec- 
tions by the Manitoba Railway. Company,. your decision, appealed. iron, 


sustains the rejection for contlict with the grant for fhe Hasanes: ‘and ee. 


~ Dakota Railway: Company.’ 


_ There is nothing in the record béfore' me to ubee altho by: allegation Le lee 
| or proof, that any of the lands in ‘question were reserved, occupied, or - | 
claimed adversely to the company at the date of the attachment of 9° 
- Tights under its. grant. ‘The road was, however, ‘built out of time, and a 


having sold, ‘or leased, the. road bed ,and ‘rolling stock, the charter a: 


granted the Hastings and Dakota Railway Company was, in'1886, by 
the State.courts, forfeited for non-user, and it appears from sibbsequent- 
proceedings. that Russell Sage has. been ‘appointed | trustee for the - 

_ stockholders to take charge of the estates and effects of said ‘company, ena 
(86. Minn., 240-2 70 ; see also: Bx, Doe. ‘No. 188, 52d Congress, ad ses eo a 


$102.) - 


No action has, been taken. by Oongrece: forfeiting this evant, 80 the 8 * 


“ gole question for’ consideration — is: Does the fact that the road was- oe 


built. out of time, and that. its charter has. been. forfeited authorize 
this Department to qusceord the crane and make. other EE pos ron: of. ae 


the lands? oe 


‘Tt is first necessary to inquire ‘What: title ‘the company had j in » thiese" oe 


- Jands prior to the forfeiture of its charter; for, if its title was then com: . oo 


plete, ‘the lands. became part. of its assets, and would. follow the: dis: pe 


"Position of its other properties. 


In the case of the. ‘Wisconsin Railroad Goinpity» v. Pres county 133 oe - 
A yy. S., 496), the question. before the court was; as to whether certain — eee 
- parcels of lands within its granted and indemnity limits, were subject. ier 


_to taxation. AS to the granted lands the. court held: 


The road ae been built. as’ early as J une, ‘1877, ys and ainvieds as «required, with, ee 4 i. 
the appurtenances specified, the, company was entitled to have the. restrictions upon aa i. we 
the use of the land released. ‘It had: then, to the cleven forty-acre parcels which. 2 
“were capable of identification, an indefeasible right or title; 1b matters not which eee 
- term. he used. The subsequent. issue of the. patents. by the United. States was not. 


No 
od 


a 


oe - “essential, to the right of the company, to, ‘those ‘Paroelay although i in Emany respects 7 e 
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“they would lave peeA Of: great. service ote Ae 





“They. would ‘hsve an oS identity ee -_ 
» the. lands: as: ‘coterminons with the Toad. completed ; they would hay @ been. evidence > = 
“that the gy antée had complied’ with the conditions of. the grant, “and. ‘to. that. extent: aa 
that the grant was relieved of possibility of forfeiture for br each of. them; they’ 7. 


ie eaita | have obviated the necessity. of any, other. evidence of the graptee’s right iD: 2 iat 


ae ‘the Janes; and they: would have been. evidence that the Jands were subject to the 


-* disposal of the railroad company with the consent of the government. ‘They would = - 


-hayve been in these respeets deeds of further. assur ance of the patentee’ s ‘title, and, 

‘therefore, a source: of quiet and peace to- it in. its possessions. wea oo Weare: . 
of opinion, therefore; that these eleven forty- acre parcels were in 1883 subject to" 
‘taxation by the State of Wisconsin. The lands had become the property of the rail+— 

“road company, and there was nothing to hinder their use and enjoyment. For that . 


purpose it'is immaterial whether it be held: that the company then had a leeal and 


lndefeasible title to the lands, or merely an equitable title to them to be subse- | 


quently perfected by patents from the gov ernment. 


held: 


ee definite location of the. route. 


oh a ion of that. period. ee oe i a3 ae 





- kota Railway Company, and that the sole duty of this Department in 


fa the premises, having feurd them to be of the character granted, is to. - 
i. certify theta on, account of the grant. | The. nejpetion of the applica: = 


gions in question is therefore sustaine lL. 








-approy al of this Departm ent, which. list was approved. on “April 8; 1892, 





By the terms. of the acts. making. the grant: for the Wisconsin: Cer en- vs oe 
3 tral Railroad Company, that. road was required to be built by Decem- 
fe : _ ber 31, 1876, SO it will: be seen that the land. involved i in the case ‘then ae 
os before the court was opposite the portion of that road which was built 
a out of time. See also: St. Paul and Pacifie R. gee Co. v. Northern Pacific = 


a ‘RR: Co Oo. (139.0. = 4),8 ar rd cares: s therein ‘Gted. In that case it itwag 


oe The Hasting o's and Dakota: ‘Railway. ones any 7 aouiplsted. that pait of a , 
ane te road extending g¢ from. Hastings. to Glencoe, seventy-four, niles, within 
the statutory peried, and the rem mainder, 128. 1 aT woiles,, after the i) ig 


ie “The route not Going & a the time Sete ied: Ale ree was in ‘the nature of ah a float, " p ce : 
ee and the title did not attach to: any. specific sections until they. were capable of iden; eae, 
oo tification; “but, when once id entified the title: attached: +0 them as of the date of the. 2s 
grant, except as to such. sections as.were specifically reserved. “Itis. in this sense hab. 207 
o : the. grant i is termed | one. ‘in ‘pr aesenti;. thati is to ‘say, ‘itvis - of. that. character as to all. : re an 
>. lands within the terms of the grant, ‘and not. reserved. from it, at # the 9 tint, of. the - es 


“Ae at: appears ‘that the Jandsi in i Gestion are “of the. character: grantea Ten 
ae i the act of.1866, to aid in the construction of the road since known as. 
-.. the Hastings and Dakota Railway, being within the limits and not cov- _ 
- ered by the excepting clause, I must, following the above decisions ot 
<>. the court, hold: that'these lands were, prior to the proceedings under. | 
which. its charter was forfeited, the property of the Hastings and Da: 


on It appears, however, from your. report: oe iia st: 3. 1802, that; with on - 
ae the exception of. three tracts, all the lands embraced. in said. applica- oo ee 
~ tions were, cby you; inadvertently included i ina, ‘list™ submitted for: the Pe 


3 one account 0) E this , grant. - In explanation of such oversight, iti is stated : i eae 


a The: clerk: in chiar, ey of the app. eal desk i in. the railroad: division of. ‘this office; hav _ : : - 
ts ing jurisdiction « over r these appeals, became e seriously 4 ill Sarly:i in} ‘March, and has is Ow Pecan 








- eat wo Poe 


hoe Been on: duty since, and as a ‘pesult the ae were not noted upon: ile tract pook’: woe 
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- telating to the lands involved, 80 that i in’ the préparation of a list of lands for. cer ti-, ne re aoe 


| . fication on. account of the: Hastings. and. Dakota Railway. grant: (whieh work was. oe oe - 


. performed pursnant to departmental instru étion that said grant shonld be adjusted. _ - ; , 
without delay), the clerks. engaged i in the epeetoraeice of that duty h had no notice of oe 


: aa the pendency of said appeals, - 


a3 In the present, case no harm 1 has. resulted from ‘such’ open as: 3 thé - i 
% rejection of the applications | was. proper, but: care should be taken’ +0 ~ ee 


avoid’ such errors in the future, by making proper detail’ where. clerks . ae 


oe ohewing charge of such matters are. for any. reason n absent. - 


: “SOLDIERS ADDITIONAL -HOMESTEAD-CONFIRMATION. 


ne 7. ‘Mosnrer BY aL. 


| The. gonfizmatory.: provisions of section Ve act of. March 3, 1891, extend to a a soldier's: E 
_. additional homestead entry, made on a. certificate of right based: upon alleged. * 
- - service in the Missouri Home Guards, ebouen the Tecords of the War separ es 


_ mont fail to show such. service. a 


| “4 Seoretar; y Smith to the Commissioner: oft the General Land W Ofe, Soptenber - pee 


i; 1893, 


oy have poised the’ appeal of J. B. Hagein; transience: fora your: me : 


oe Aécisions of April 20, and June 19; 1891, holding for cancellation .sol-. a e oo 





~» diers? additional homestead entry; made i in the name of. V..'T. Moshier, ‘ | | : ay S 
April 10, 1882, for the Ee a of NW.3 , Sec. 10, T. iL N., R. 27 a Sue ee 


| ‘Francisco, California. 





ae eas certificate, showing an additional right: of: cae for. Gone Ae oy 
Was. issued.to ged te Moshiier, Fuly 1 17, 1878, Le which the Samy, above © So 
es deseribed was allowed. ar: 
‘By your letter of May 21, 1885, ‘boid eitry was : held for cancellation. oe. 
. for illegality, it ‘being based upon alleged : service in: ithe Missouri Home: oe 
| Guards. eee fee, RP aude? 
| AD appeal was faken andl, on a Angust 11, 1886, me case was s retarned”, a 
oe to you for gees in connection with, the act, i of f May. 15, 1886. a oe 
ah Stat, OS) oa as i. oo 
_No further yotiOn: ‘appears “ nave been: taken upon the: case; “itil : ie 


. a on December 10, 1890, call was made wpon the War Department. for an. ok 
"official statement of the service of Moshier, who alleged service in Com... 


ae pany ‘ cA Gasconade, 0o., Missouri Home Guards Regiment. - | ee 
The following day, report was made “that the name of V. T. Moshiér ee 


_ - j has not been found on rolls of Company ‘AY Gasconade Co.; Missouri. oe 
ce Home Guards, as ‘shown by. books Hawkins. Taylor. commission.” ee 











-. On April 20, 1891, youagain held. the additional entry for cancella-. : : hs 
me a for illegality, but, as.it appeared to be possible that Moshier. might. 
7 have served in ‘some | other 0 orge anization. than the Missouri, Home cee 














a eee Oy ere ee a 
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oe Guards, you ‘altoweid sixty’ days ‘fron notice ‘within whieh. to furnish” fos 
eprorer evidence of his military service. eee 
‘April 28, 1891, Britton and Gray, attorneys fort Hagain’ filed with iad 
‘you. a notion for reconsideration, of your: decision. of April 20, asking oe 
that under section 7 of the act of March 3, 891 (26 Stat. 1095), pirtent - 
be issued. They claimed that it was unnecessary to call for additional 








eee oe held that the confirmatory operation of section 7 of the act of March nae 
os By LOL (supra), extends to soldiers’ additional homestead entries, based = 
“on service in the Missouri Home Guards. ~The only differ ence between ae © 
-». that case and the one now under consideration is that in the present 
ease the report from the War Department.does not show the service as. 
om alleged, according to the returns of the Hawkins Taylor commission. 
‘I find, upon examination of the papers, that the ‘affidavit, on which fe 
| the certificate of the right to additional entry issued, alleges that the 
“entryman enlisted under the name of V.'T. Moshar, and had the call 
been made in that.name, a different report might have been received. |. 
i However this. may be, J-am of the opinion that this report does not 
~ affect the question now under consideration, viz: the effect of the con- _ 








evidence; that the entry was made April 10, 1882; that, April 20, 1882, 
J. B. Hagel purchased the. land for a valuable eanciderntion: that on 


November 13, 1882, they filed Haggin’s affidavit, setting up these facts, 
and filed with you a copy of said affidavit; that the purchase was ado 


in good faith, relying upon the certificate of your office; that tle entry 
was inade ander the homestead law, and certificate issued thereon ;: | 
that there are no adverse claims initiated prior to final entry, or at any 


times that the land was. sold prior to. March 1, 1888, and “after final, a 
ee proof,” to a bona file purzhaser. for a valuable convideration.. ae 
On the 19th day of J une, eer, you passed. upon the motion for te a, 
oa, _Sideration aud denied the same. . Haggin appeals: from your decisions Sate 
gree of April, 20, and. June 19, 1891, and assigns error as follows: | De be 


re inst: In holding that said entry was: illeg ral in: its inception, es es 
Second: 7 not applying to the: case the beneficial ous isions of the act of June 4 


ae ~ 1880, and, ae 
_ Third: In- haiding that the outay ” is: not. ‘tally covered - the provisions of the Ne 
eo section of the act of Mareh 8 3, 1891, stated above. : a 


In the case of United States 2. ‘Samuel C.. “Qoonay- (1 (ue L. D, 457 7), ‘it 


firmatory provision incorpor ated in the body. of section 7 of ne act of 


i March 3, 1891. 


 Ithas been held:that service in the Missouri Hime Guards does not - 
entitle the party to the benefits of sections 2304 and 2306 of the Revised . 
Statutes, authorizing. soldiers’ additional homestead entries, but, in the. 


. ease of United States.v, Coonsy (supra), the. confirmatory operation of. . 
ae this section was held to extend to.such: entries in the hands: of a aisbona. ae 
oe fide transferee under a ‘purchase made prior to March 1, ‘1888, - | 


“Tf service in the Missouri Home Guards by. one bornet upon. ‘the aa 4 7 


a oo . : as shown in the War Department: will not support an additional entry, . 
oe : wherein i is ‘the difference; 8 SO fara as the e confirmatory opers ation of the act i ne 


on 





it 
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is sollesened: whether the present entryman was borne upon the. rolls. 7 
_ a8 prepared or not. *. 3 ere, 
—. The purchaser 3 in this case, in all: probability acting upon ‘the. strength if 
of the certificate issued ‘by your office showing the party entitled toan . a 
additional entry of eighty acres is ‘presumably 3 in as pepe faith ¢ as he as 
7 : who purchased from Coonsy. ... . : ea 
-.- Tam therefore-of the opinion: that the ne ‘is confirmed, if, ‘after dito Wile 
“notice, the transferee satintsotorlly shows compliance: with. the eee oe 


| of May 8, 1891 (12 L. D., 450). ° 


Your decision is reversed ; and the. eenond! is herewith. retuned, for - 
Lise the adjudication. of . the Ti ghts of the transferee under: the cireular oo 
“-, feferred to. es ee ee ee ie ee 


_ RAILROAD . LANDS—SECTION 5, ACT: OF MARCH. 3s 1887. 


| SETHMAN v OLISE. 


“ The right of. iiebiase ‘under gestion 5, act of Mareh ! By 1887, aeeenias an Bond fide os seer, 
purchasers of the land, who have. the requisite qualifications in. the matter of © | o 


citizenship, is not dependent upon the ene of the immediate Bree: 
of the company. | 3 | | 


The right of a qualified. traitors to pineahune ander saa RoctiOn is not affected by: a 
the fact that. his purchase was made-after the passage of said act, if the land , . as 


“Was orig ginally purchased in good faith from the company. 


A claim resting upon an application to.enter is not protected under. either of. the on = 
- provisos to said section, .as-the terms thereof previa only for. the , protection. of: Suess 


settlement rights. 7 * 


4 


Si Secketar y Smith t0 the Commissioner of the eat and Office, Septem. oe - : 


ber 21, 1893. 


oy 


~The N. re of the NW. 4 of section 5, 1.38, B68 Ww. Denver: Colo- oS 


as is within the primary or eranted limits of the grant of. July -1,. 


13862 (12 Stats., 489), and July 2, 1864'(13 Stats., 356), to the Uaioe i 
: Pawifie, formerly: the Denver Pacific ‘Railway Company, the Tight, of: on 
which attached to lands in this vicinity August 20,1869. eee 
| - On June 27, 1866, Alexander F. Safely filed pre- emption declasitiiiy pee ae 
statement No. 2292, for the tract i in mauestlon, alleging settlenient thereon ae 


a . 


Ue Sen Cay: Be. : m 


_ . On November 6, 1873, thie Vaiona company having ee on 
tain affidavits to the effect that Sately had abandoned his claim, you ps 


awarded the tract to the. company, stating substantially that the rec- ls 


 ords-of your oer showed that me cue, of ay had ‘expired by dim- ae a 
oe itation. | : i. ie 

-s On- March 15, 1884, ae. ‘company sold the: tract - fot’ $1, 099. 98. i ie 
~ Genordo Lasasso and. Sabbato Sungaria. The purchasers took:posses- 

sion of the tract in the fall. of 1884, built a house thereon and. settled. 5 


EP ., Smpon. the land, ‘placing some. 82, 000 worth of improveinents thereon, a , 


xf 


See 
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that.the.tract was railr oad. land. He appealed from: this or eer of rejec- 
. tion to you. © | 

On March 10, 1886, William A. Cates made ab fim ber caitate. appliow 
tion for said tract, which was rejected the same day for the same reason 


assigned for the rejection of. Clise’s homestead application. He also | 


appealed. from said order of rejection to you. 
. On May 24, 1886, Genordo Lasasso, one of. the purchasers from the 
: railroad company, filed: a-protest against the allowance of the applica- 


‘tions of Clise and Cates, and at the same time made a homestead appli- oo 
cation. for che tract, which was rejected on the same day for the same 
as reason assigned as a.cause for the rejection of the applications of Clise OP eis 


= and Cates. He appealed from the order. ‘of-nejection, ee 


On June 19, 1886, you held the tract in question to nae iene 
excepted from the grant to the railroad company by reason of the filing 
of Safely, which action was. affirmed by this, Departmeat on. Decem- * 
el Der 8 1888. (Harry R. Clise v. Union Pacific Ereciaee! Company, Press ps 
Copy. Book No. 167, ,P. 315.) eae piece 
ee On: April” 19, 1887, ‘the arantées of ‘the. railroad’ company assigned . - > 
ao and transferr ed their claims to the tract under: their contract of. pur- | 
_ chase with the company to Peter H. Sethman, and on August 27, 1888, oa 


said ¢ company executed a deed conveying the. tract to Sethman.. 


fot 4 On ‘Jannary 2, 1889, you. ordered a hearing to- determine ‘@hich: oF 
oe the applicants, Clise, Cates, or ‘Lasasso, was entitled.to enter the. land. ok ee 
aoe aa The trial was set for February. 26, 1889, and WAS attended by Cliseand 
a2 os Lasasso. The. former. submitted, in support of his right tomake entry, oe he 
> his. homestead application, and rested his’ case. _Lasasso- refused. to pe 
“ offer. any evidence, but moved to dismiss the. hearing, ne Pe 
On January 30, 1890, ‘Sethman filed notice of his intention to make 
proof’ on March 5,. 1890, of his rights to make ‘entry and purchase. the 
land under the provisions of the oth section of the act of Mar ch 3, 1887 


(24 Stat., 556). 
~On March 5, 1890, said ane was submitted, and on. Mar 20, 1890, 






oe. : and ‘they and: their grantees have, ‘maiatainéd: possession and resided _ 
ae upon the tract continuously, since said fir st settlement. a eee 
-. On June 15, 1885, Harry R. Clise made an. application ts 6° enter. ‘aia oes 
a tr act asa fiomestead, which was rejected the same. day for the reason — 


the register and receiver held that the final pr oof of Sethman oa not 


be considered, or any further action taken therein, until the applications 


-. missed his proof. From their action he appealed to you.. 


oY On March 26, 1890, Lasasso filed in the local land office a motion. and : 
bed ehs application praying that his. appeal of March 12, 1886, from the rejection “Pa tne 
of his application to make homestead of said tract be dismissed, andon ~~ 
April 28th, following, you. dismissed. said. appeal, - “Lasasso_ ‘therefore, se 
ceased to have any interest.in the case, and. Cates, havin g. defaulted: ate e 
_ the hearing ordered to determine the respective rights of the applicants. oo 
7 ee: the 1 land, has abandoned whatever inter est he: may! have had i in mae ee 





ee pending before your office should be disposed of. They accor Teh dis | 
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* beet ne reason “e his application for eee Thus iti is Seen. “that ae 
parties claiming any rights in'the land in question have dropped outof 
the controversy, except. Clise, who claims by reason of his homestead) ° 
‘application filed: in 1885, and Sethman; whoclaims asgranteéunderthe = 
purchase of Lasasso. aie others from fie: ‘railroad. company in 1884, tobe oe 
entitled to purehase the tract fromthe po mien) under the 5th sec. 7 


tion of the adjustment act, supra, - 


On October 7, 1890, you. considered the righte: of ee to: es a 


ey and held the ladm of Clise to.be paramount. -You-aceordin gly affirmed ope, 


. - the- action of the local: land officers in a polusing to consider oe @ Proot o He 
Sans made by: Sethman. ee 


He has appealed from. your jeisuiont to me Departinent: . 


The section. under which he chan the Tight. to purchase fi from na fhe, ‘ 
: - government 1S as follows: | ae: > ts 


- Sec. 5, That. where. any said company aia have sold to tizent ‘of the United’ 


| States, or to persons who have declared -their intention to become such: citizens, as a” : ae 
“part of its grant, lands not. conv eyed to or for the use of such company, ‘said lands... 


being. the numbered sections: prescribed. inthe grant, and being coterminous. with a 
the constructed. parts of said road, and where the lands: 80 sold are for: any reason: 7 
“excepted from the operation of the grant to said. company, it. shall be lawful. for: the - 

bona fide pur chaser thereof from said company to make payment to the United States 
_ for said lands at the ordinary government price for like lands, and thereupon. patents 
“shall i issue therefor to the said ‘bona fide’ purchaser, his héirs or assigns: Provided, 


‘That’ all lands shall be excepted from the provisions of this section which at the date : ae 


of such’ sales were in the bona fide occupation of adverse claimants under. the. ‘pre-. 
emption or homestead laws of the United States, and: whose claims” and occupation | | 
have not since béen voluntarily. abandoned, as to which’ excepted lands the said pre-' 
emption and homestead: ‘claimants shall. ie. permitted to. qerfect their proofs and”. 
entries and receive patents: therefor: Provided further, That this section shall not’ - 
~ apply to lands. settled upon subsequent: to the first day. of December, eighteen hnn-* 


on dred and eighty- -two, by persons claiming to enter the same. under the settlement 


laws of the United States, as to’ which lands the. parties claiming the same’ as afore 
said shall be entitled to pr ove. up and enter as in other: like cases. 7 ea genes can 
| ~The circular of instructions of November 2 2. 1837, (6 Li D. 276), issued: be 
- (under the act in question, speaking of the rights | of purchasers. under 2 hee! 


the 5th section thereof, provides That ee ee be ae 
Under this section, when the: company has’ ‘sold to. siaeene: soe: fhe. United States, : 


or persons who have declared their intention to become such citizens, the numbered. - : cs 
‘  gections. prescrihed i in the grant, and coterminous with the. coustructed portions of ee 
the road, within either the granted or indemity limits; and which: upon the adjust-" . 


‘ment of the grant aré shown to be excepted from the operation of the grant, it’shall* 


 <bé lawful for such purchasers—if their purchase is bona fide—to. purchase: said land. a 


from the government, “by payment of. the government price for. like lands, unless. ree e 
said lands were at the datesof purchase i in the bona fide occupation. of adverse claim- a i : 

_ ants under the pre- emption or homestead laws, in which case the pre- emptor. or. | 
: homestead claimant may: be permitted to perfect his proof, unless he poe since yor ee 


untarily abandoned the land. — , . on 


‘Under the last proviso of said section. however, if a sctilement: was § made on. said a: > oe : 

lands: subsequent to December.1, 1882, by persons claiming the same under the set-. 952" 
. tlement laws of the United States, it wail defeat the right of the purchaser ‘whether. ee = 

said purchase was made prior to or subsequent to December 1, 1882, and the. settler: nie Nae 


| will be allowed to bprove ae for said lands as in other like cases. 


i . 
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ee And: the pod circular under the sets in qnestion.- dated: February . eee 
ee. is, 1889. (8. L. D., 348), provides the manner of procedure under Gos ae 
ae sattion in question. It provides among other things at page 352, that: : 
porns, the: proof on the part of the applicant to purchase; must oe j 


i That the tract was of the numbered sections prescribed by the grant. 
oO ‘That it was coterminous with.constructed parts of said road.: | 


i 3: That it: was sold by the company to the applicant, or one under. whom he i ° 
La as & pees of, its grant. | Pes 


- . That it. was excepted from the speration of. the. grant. 


ee os That at the date. of said sale it-was not in the bona fide occupancy of adverse” ae 
ae éladihalnta under the. pre- emption, or. homestead. laws, whiose claims: and. éeoupancy: 
a. | have: ‘not since been voluntarily abandoned. | eas, Wake 
a. 6 That it has not been settled npon anbséquent to the first day of Deoamber; 1882) ee ae eS 
ore by: any person: or persons claiming the right to enter the sane. under the settlement. : 
Jaws: } | ae 
eae 7, That the applicant 3 is, or has declared his intention to become, a citizen of the a 
pe - United States. | 7 oe, 
8. And that he, or one under loin he claims, was a bona jite pels of the sie. alee 


land from the company. 


on - The circular of. instructions enise the 5th section of the act in ques: PF tie 
ee. tion, dated a Angasts 30, 1890 (lt L. D., 28), holds on. page 2 230. thereof, Ce 
oe that— _ | | Paha be 
Eee Tt can ae no ) difference; i in my jadgtiout, whether the  apipltoaiit is cine finmedts: ae S 
ee ate purchaser from the company, or a purchaser one or more degrees removed. If 
he is a bend fide purchaser of the land, and: has: the required qualification as.to cit- ear ere 
. izenship, he is within the intendment of the statute, and if he be not. the original: a a 
Ene : purchaser from the. company it.is immaterial what the qu alifications: of ‘bis. immedi- 
ee ate grantor, or the intervening purchasers may have been... If his: immediate: grantor _ 
 Wwas’a foreiguer, and his purchase was simply for the purpose of acquiring title from 7. 
— Ca : the government: for the benefit of the foreigner; he would not be a bona fide purehaser, Aeneas 
eee and would not therefore come within the terms of the act. st oe 
| It Was: not in any sense, the intention of Congress to confirm sales ade by the er . 


: 


alt company, but rather to afford to citizens, or persons having declar ed their intention 


a to become such, who were bona fide purchasers of: lands to which the company had 20 ni Te 
peg ‘not title, a meaus of acquiring title from the gov ernment, to- the exclusion of settlers eee 
Lom ie purchasers under the general land laas.. | 


.. It was determined by the. Department Decswmbar 8 1888, ‘that: the ae 
aes filing of Safely excepted the tract in question from the operation of the - 
Sie grant: to the railroad company. The application of Clise to make a. 

ie homestead entr y was filed on June 15,1885. Lasasso had been living oe 
a . on the land at that. time for almost a year, and had placed thereon 2 
a 2 _ improvements. worth: two thousand dollars. The gr antors of, Sethman. ae 
~.. pought the tract from the railroad company on March 15, 1884, and | oe 
Ce they. and their grantees have had possession thereof ever since, | 
~.. There can be no question but that the tract.was sold by the railroad | 
ae company in- 1884, under the belief, both of the seller and. buyer, that 
St was railroad. land at that time no one was asserting any claim to IVs. 2 
. adverse to the railroad company. The question has been raised im fe 
this ease as’ to whether or not the first purchasers from the’ company Co 
at in (1884 were. citizens the United States, or whether: at that, time. Se 
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. . they. had deslared their: ‘ateition fo: bedonie: ee ‘Safiicient: evi-. 7 a 
- dence is not: before me from which I can determine whether. they were. 
- | eitizens or not, or whether their intentions-on that subject had: been: - } 


declared. - As. seen heretofore, their qualifications | are not important if. | 


the purchasers from them. are qualified. . ‘There is no abstract with Sas a 
aa the record showing the t tr an sfers of the’ tract, or the epreleeeny ts of the me a ey ES 
. contract: of purchase... : | ae a 


tis asserted. by counsel: for Sethman i in. their brief, that 


_ After several assi enments of the original contract with | the leona: company, it. . 
‘was, om April. 19, 1887, by its then. owners, assigned to Peter H. Sethman, who fully: " 
paid for the land and. eorpisied the contract, andthe company; by: deed: dated. April a 
19, 1888; and acknowledged August 27, 1888, finally conveyed the tract to him. 
~The question arises as to whether Sethman, having’ purchased: the» 
- 2 tract after the passage of the act of Mareh. 3, 1887, will be.allowed by: 
.. the terms of the fifth section thereof to: purchase the land from. the : 


| “government? Said act directs the. immediate - adjastment. of. railroad ak a 


grants, and the fifth section, it seems, was intended to afford a means 


by-which - certain. purchasers: from. the ‘roads, who should, by reason. . es 


of said. purchases, have acquired ‘equities: in. the. lands claimed by: : 


them, the privilege of saving. their interests by. giving them prefer-- . 
red. rights to purchase said tracts from the. government, and to save _ | 


their. interests more completely from. loss it was provided..by the fourth 
section of the act that they might recover from the: railroad companies... 
the purchase price thereof. The prime object of the act was to: provide 
for the adjustment of jand grants made by Con gress to aid in the con-: 


struction of railroads, and to recover lands erroneously patented to - i. 
said companies. cons coutemplated the immediate adjustment of . - 


these grants, and While willing to afford means. for: recovering from: 
7 said companies lands to which they were not actually entitled, or lan ds 


not earned. by them, but claimed by them under their respective grants,. : oe 


Ib was unwillin gs to destroy the equities of said companies’ grantees, or. ; 


- those whose titlé was held thr ‘ough them ; hence the fifth section. sought — 
a. “to protect such transferees. pa: BS, ae | _ Pic hey | 
Attorney General Garland gave an. ‘opinion on aa questions pro-: ae 
i - posed 1 to. him on the third, fourth and fifth sections of this act on. Novem.: Ey - ve 
ber: 17, 1887 (6 L. D., 272), speaking of the act, on. page 2 275. he says; ane | 
| The: whole: “scope” of the Jaw from the second to” the sixth’ section; inclusive, ig. PS 
nse remedial: Its intent is ‘to relieve from loss settlers, and bona fide purchasers, -who,, — . ° a 
through the erroneous. or wrongful disposition of the lands in the grants,. by the. CON 
officers of the. go. ernment, or by the Saag have. lost their rights or acquired Ps 
- equities, which in justice should be recognized | . The whole remedial partof 2. 
- the law was passed with a: recognition of. the fact that the railroad pout ee ‘had ee 


-sold lands. to which they: had no just claims, 


In my: opinion | ‘it was the intention’ of Con gress 5 that ‘ie ‘adjustment i 
_ of these grants should be begun at once and completed as soon as pos- 

. sible,. yet experience has shown that making these adjustments was not. 
the work of a day and Congress must be held to have known that mek ae 


: time was # necessarily employed b before the end should be reached, 


age 
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ee “ate: act diveciod. then manner of ina ling: adjustments, and it was: lie ae 
oe “evident: intention of Congress, as expressed in the 5th section.of the =~ 


Be s aet, that. when in the. adjustment’ ‘of these. grants ‘it-was ascertained pees 
-: that land had been bought from the railroad companies for which they. 
oe could convey no good. title, such buyers. or their transferees, if bona fide, See «8 
should be allowed to purchase the tracts Glaimed by them. Anditcan -. 

make no difference, I think, whether a transferee, otherwise entitled to 








_ purchase, bought the land: before.or after the day of the approval of =| 
v the act, if it was s originally barchased 1 in . good faith from. any said ¢ com- ne ee 
ee pany. : one © 

a Sethian: has Mediated ne intewtion. to Detane: a citizen of tlie United ak 

a States. He should be. allowed to purchase the tract in question, unless Soe 

"it was excepted from the provisions of said section. five by being at the 

ae > date of the sale, March 1 5,1884, in’ the bona jude occupation : of adverse ee se 

claimants under the pre-emption or homestead laws of the United . _ 

. ‘States, whose. claims and. occupation. have not ‘since been. voluntarily - pee 

- ..- abandoned, or that.the tract was settled: Upolu subsequent. to the'first = 

Sloe. day: of December, 1882; ‘by persons. claiming to enter the: same uuder Se es 

eo the. settlement laws of the United. ‘States. In: this case no settlement. — es 
has ever been made on this tract, except by those claiming under.and, 

-.-~ through the railroad grant. Clise does not even allege settlement, but 

as ee rests ¢ on the rights secured by. his: application. to: enter. “While “settle” a eee ie 

» ment. as between him and. the gover nment, would not. be. required) 

+ prior to the allowance of his entry, still to entitle him to the benefits 

of either of. the provisos. of section.5, he must hay @ made asettlement. = 

as Only actial: settlers: are © protected, under the seco ond Proviso to yaad se 


ee : sections 


os ‘this tract, it had. not been settled upon or claimed by any body. 


-Tam of the opinion that the applicatio: a of. Cliss to. enter. this es : oe ye 





On Magoht 15,1 1884, the. ‘date of the gale by the: faiinoad: company of yee 


- oS indes the homestead. laws should be denied, and that Sethman should es 


LO . be allowed to purchase. the same under the. provisions. of the fifth Sec- a 


et 6 £S ethm: an-to pur chase said tract. . 








_ Your judgment i is. accordingly n reversed., 





ed tion’ of the act in question, if his proof now ou file, upon consider ation ki oe 
> by-you, is found sufficient under the instructions heretofore given.im 
such cases, (Samuel L. Campbell, $ Le D,, 27 Oe and. if found insufficient = 
oe additional or new proof should be called. for. You. will accordingly re: 
deny the application of Clise, and consider the. application and proof ae 
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“RATLRO. AD GRANT-INDEMNITY, SELECTIONS. Pe Pe 


- AgLANTIC ‘AND D PactEro RB. R. Co. (ON Review). 


est to the lost lands,” if they are in fact the nearest available surveyed lands .. 
ae subject, to indemnity ‘selection at that time. 


~ Qn submission of indemnity selections. the losses should be. 6 spécified with partiow:° 


_ larity, and correspond with the selections, tract: for tract, in no case @, exceeding 
a section. S tg ae . ans oe 


3 a eta y Smith to the Commissioner i the General Land 1 Ofte, Septem 


ber 1, (1893. 


9 nr z eo oa : - Ei © bus aA 


~ 


With your fetter of. “May 1, 1889, was 5 transinitted - a ition filed 4 


_ the Atlantic and Pacific Railroad Company, for the review of: depart- 
-. mental decision of March 29, 1889 (3: Li..Ds 373); sustaining your action 
in rejecting a cortain list of. iudemutty selections in the Prescott land 


district, Arizona, for the reason that the-lands selected. ‘are not near- 
est-to ae lost’ lands, as: oe by depeetnente! instructions” (see 
Cireular, 4 L. D., 90). . 7 ; 


~ The motion. alleges: that: “the. lands selected” are the néarest availa. 

ble surveyed lands. from those so lost.in-place.” _ a na 
Upon éxamination, 1 find that the losses assigned. as ‘the basis for 
this-list of selections are lands in’ the: ‘primary limits’ of. the grant 
embraced in the Moqui Indian Reservation. — | : 
Said reservation is located to the north of the ay and, ‘an examin- 

- ation of the land office map of 1887, the time of the. selection, shows: 
‘that the lands in the indemnity belt to the north of tlie road, and j in’ 


. the vicinity of said reservation, were then unsurveyed. os , 
The lands selected in s said list, aggregating 163,381.62 acres, ‘are to oe 


_ +. the south of the road, ‘but appear. to have ' been he: nearest. available: 
ee snirvéyed lands subject to indemnity selection. at that time. - oor et 
~~ T mast therefore hold that it was errer to. reject the selection for the. oe 
oes reason assigned. I note, however, that the losses are given in bulk, 1 o 
8, lands are assigned as lost in said Indian reservation i in certain n ae 
“te "townships, being all of the reservation within the Pay limits, and 
not tract for tract as required. . Pass eae 
{See instenctions given in hes niatter of the eaijactncnt of the a oa 
eee for the St.Paul, ‘Minneapolis | and Manitoba Railway Company and. the.. 
St. Paul and Northern Pacifie Railroad Company, 13 L. D., 353.) & 
It was not the practice at. the time these ‘selections were made to. 
age insist wpon this’ particul arity in. the matter of the selection of indemnity ~ 
lands, although the requirements of the law seem to be plain in this » 
a partic ular, the statute providing: “and whenever, prior to said time, 
oc any of said sections or parts of sections ‘shall: have been granted. 
me aa other lands shall be selected. ey said fompeny in. | Tew thereof 


coe foe in alternate sections,” &e. ee 





i: sea ee oania “TO. sa : eee ; — Polo 


Indemnity selections shoula not be. tejected on 1 the: ground that they. are not 4 &) near- Pe 


of 
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soe, The grant i is of actions and parts of sections, ‘and the Toases must hes fo 
ae shown as the grant is made, i. e., by showing’ as a basis for the. indem- ne 
me nity selections corresponding losses, in no ease exceeding a section, 
ye . The attention of the company should therefore be called to this mat- _ 
‘ter, to the ehd that the losses. may be specified with particularity anid 7 
eweorresnond. with the oe tract . for, tract, | in no case” > exceeding | a ; 
~~ section, aaa | | ore | | 


- Upon the: filing of a: proper tise: ‘within: a s toadonable time after notice, ) 


‘. the same will be accepted, ‘anleas other sufficient reason, not ‘shown Ink. 


the record. before me, warrants its rejection. , The previons decision of 


. this Department | in the matter is ‘to this extent t modified. 


| RAILROAD LAN DS-SE crion 55 , ACT oF MARCH 3, 1887 7. « es ace : 


UNION Pactrro. Ry. Co. a - Norron. 


ee The right of. purchase ander section 5, act: of Marchi. 3, 1887, - ‘ds: not. dafeated anaes eS ce 
.... the first proviso to said section, if, at the date. of: the. sale by the. railroad. Come 

a” pany, the land was not in the bona Side occupation | of. adverse: claimants under ae 

.. the pre- emption. or homestead laws, nor under the second. prov iso by an applica: _ : ca 

“tian to enter under the homestead law ¢ on behalf. of one who does: not. allege a Ee 


<4 ‘settlement. right. 


: “S | Beortary Smith to ie Conminonns of the General Land Oe, Septem a 


ber a4, 1893. 


oe The SW. 4 4 of aa 3, T, 48., RB. 69: W., Denver, Gatorade, i is within iif: oe 
the limits of the gait to the Denver Pacific: Telegraphic. and Railway 
= ; 2 Company, now the Union Pacific Railway Company, the right of which 
attached to lands in the ‘vicinity. of this tract, on definite location of ee 
the road August 20, 1869. os oes oe 
The record shows that Richard K Cline filed’: a pre: cnpon eas ae 
a tory statement. for the tracti in amestin 3 March. 23, 1865, y alleging settle: CO ag 
' ment the day before. . — . 


Robert Henderson made a au Tike: filing Pe on ‘the land March 98, followin g, 


‘alleging settlement the same day, and on October 30, 1866, David. On 


‘Searth made similar filing thereon. alleging settlement. the same day. 


On February 17, 1872; William Neal filed a pre- emption. declaratory . 


statement for the oe alleging settlement the day before, and on Jan- 


. véyed his inter est to. ‘Margaret. P. ‘Eyans, and. in- 1883 said Bradstreet. — 


| nary 6, 1875, you canceled: his filing for conflict: with.the pailtoad: grant. se 


On J uly: 21, 1874, the railway: company sold. and. transferred. the tract: 


“to Horace’ AN Gray and Peter G. Bradstreet. “Afterwards. Gray con-:. ‘ 


be ees 


and Evans sold and conveyed the same to John 8. ‘Stanger, who soon. 


: : . thereafter. en closed. the land with a fence and cultivated a part thereof. x ce 
i Se On June 12, 1885, 1 Michael ey ‘Norton applied to make. &- homestead — ee 
ee entry for the land. His application was rejected 0 on account of. the rail- Cee 


i ae ; fag Hye Gs Ome wee Nees a 


/ 
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a road claim, and Ne appealed. On March, 15, 1886, ‘the railway came 2 


- moved that Norton’s application be dismissed. 


_. April 26, 1889, ‘Bradstreet and. Evans, trough their tiptoe in fact fi e 
| applied to Feeees the tract. from the government under the act of . Poe 
March 3, 1837 (24 Stat., 556). Their proposed as was: to make fo 


| good ee title of the transferee... = 

_ . December18, 1889, Stanger, the transferee. ot Bradstreet aa Byans vas 

ae applied tO: purchase the Jand under: r-the act of August 13, 1888 ( a Stat., 
~ 439). » : 


= lishing notice of the time and place thereof. | ay 
June 18, 1891, you considered ‘the claims asserted for the t tract, and | 
: held that the. pre-emption filings excepted the: Jand’ rom the operation: 7 
of the railway grant, rejected the applications to purchase, ‘and allowed 
‘Norton’s homestead entr y- The case is oe ol the appeal a said com | 
pany and the transferee. . | 


July 6, 1891, after your decision -was made, Stanger applied: to ae : 
chase the tract under the fifth section of the act of March 3, 1887, which -_ 


Bradstreet and. vans offered: aroe on ‘their application after r pub . o 


was forwarded to the Department unacted upouby you. It would appear: 


from. this that he has abandoned. his application under said act. of 


= August 13, 1888, but whether he has of not, it must be. denied, because ; 


. that act: gales only to: lands that have. “heretofore been withitrawn 


by the executive department,” and the land in question has never been 


withdrawn, because never subject to withdrawal, bein g excepted from. 


fe ‘the grant by preemption filings. ,. 


The question to be. determined. is—Has Stanger. or his Panton the. 


right to purchase the:land under the provisions of the fifth. section of -. 


_. the act of March 3, 1887, (supr a), That section reads as follows: 


| That where said company. shall: have. sold to citizens of the United States, or to: 
persons who have declared their intention to become such citizens, as a part. of its 


grant, lands not conveyed to or for the use of such company, said lands being the, 


- numbered. sections prescribed in. the grant, and being’ coterminous - with the ¢on- oy 


structed parts of said road, and where the lands so: sold are for any reason excepted. 
from the oper ation of the grant. to 'said company, it shall be lawful for.the bona. fide. 


| purchaser thereof from said company tomake payment to the United States for’ said. : . : : S 
- lands at. ordinary. government price for like lands, and thereupon patents shall issue. 09: 


oo therefor to said bona fide’ purchaser, his heirs or assigns: Provided, That all lands a Ne 


_ Shall be excepted from the.j provisions of this section which at the date’ of. snch sales : = < a 
--were-in the bona fide’ occupation of adverse claimants under the pre-emption” OF fi 


oe honiestead laws of the United States, and whose claims and oceupation have not. Pde 


me ' since been voluntarily: abandoned, as to which excepted | lands the Said. pre- emption: oS 
-and homestead claimants shall be permitted -to perfect their proofs and entries and - 


| -peeeive paten ts therefor: Provided, further, That this section shall not apply to lands, oo 


- settled npon subsequent to the first. day of December, eighteen hun dred. and: eighty- ie : - : 
: ~ two, by persons claiming to enter the same, under the settlement laws of the United | ree 
 , States, as to. which lands the parties elaiming. the same as » aforesaid shall be entitled tata 


_ to prove up and enter as in other like cases. 


The right of purchase under this section uhdoubtedly-¢ existe: ‘unless: ae 


one “the. tract falls % within either the. first or second ‘exception contained ~~ . 






oa 
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—. 


Po thieteia:: “Sai a righ fs ‘isn 106 prevented. by the. first: proviso, becuse at. 


oe the date of the sale by. the railroad company the. tract was not “in the: 


ce - bone fide. occupation of adverse claimants under. the pre- -emption: or 
es homestead laws of the United States.” The tract. was sold by the rail- 
road. company in 1874, and Norton did not, seek the. e-night to, enter it. 


oe = until 1885, 


Under the “aeieud proviso rie is Saad? “hae a enctn may not be purchased. 


ae under the body. of said. section’ where the lands have been “settled. 
/ upon subsequent: to the first. day of December, ‘eighteen hundred. and. 

~". eighty- -two, by persons claiming to enter the same under the settlement 
- laws,” ete. , Norton is nota settler. on this Jand, and does not claim any 





nae : ie settlement, but relies. solely upon his application to > make & a. i homestead 
ee entry, made July 12, 1885. | ~ 


Lam of the opinion that. this provision. was . intended.’ a 9 defeat: aie 


ee right of. purchase. only where necessary to protect the right. of an actual — 
settler, (Union Pac. Ry. Co. v. McKinley, 14 L..D.,.237). It would | 
oe ~ tequire: a liberal construction of said section to save the claims of those 
- "who are only applicants for the public. Jands. . In my opinion the body. - , 

ie aust. be construed. liberally so.as to afford. the relief intended, but the 7 
ee provisos should be strictly construed. Pr a oe 
cone: he tract i in this case was rae ‘frou the Galler company in 7 
= - - go0d. faith in 1874, and all “subsequent purchases | have: Deen. made i in : oe 
_--.- like manner for valuable considerations. 3 


“You: have: found. that. the ‘pr esent. claimant. and his: grantor are: 


citizens « of the United’ States, and since the tract. has not been set~ 7 


oe tled upon “subsequent to. December 1, 1882,” and before the. nee 


die title of their grantee, and ‘save themselves from Joss, as well as. pros 


: a of the act, the right of putehase: shoal be given, under “the act: ine 
: question, : | | _ 


“The : auslicntion of of Bender eet ‘and nae inden as i seems “0: eure. 


Steet their security for the unpaid balance of purchase money, should be 


The application: 6 of Stan, ger hitasei? to pur chase jae’ sot: “been. aeted:: 


- aot and since | the allowatice of that made by his grantors would. 


roa “make. go od. his title, it would seem. to. be unnecessat ‘Ye 


“Your judgment is. reversed. except. in $0: far as it ant the claim’ ees 


ee. ‘title. made. by the railway” company, The. application of Norton is- 











LANDS. | . es 7 : ae 


— allowed. upon proof furnished as specified i in. the: case eof Samuel L. . Camp: - : “ 
bell (8 L. D., 27). ia 


. rejected, and you are directed. to allow. the application: to ) purchase ms Me 2 
i made by: Bradstreet and Evans. ae ee ee rr 
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“RESERVATION CON FIRM ATION-SECTION | qs ACT oF MARCH 18, 1891. 


“UNITED Sra ATES % Bunnen (ON Review). 


. re executive ‘onier er eating a eeeetvation. is in cperative aS. to lead: embraced within 


. apr e-emption entry on which final certificate. has issued.. 
“The confirmation of an entry under the body of section 7; act of March 3, 1891, is snot . 


‘defeated by a claim ‘pased on the alleged prior occupancy of the land by a non | Bees 
‘reservation Indian ', where at the oo ‘of. said A entry there was: no ae aes for, Z eres 


~such ocoupaney. - 


_ Scoretar; J Smith io the Commissioner of. Ube General Land a one, Seton 7 


_ ber 21, 1893. 


“64 Febriary-1 1, 1893; ae Depatiment, ina Gecision _ First ‘ASaipt: 
ant Secretary Chandler, confirmed under section. 7. of. the act of March. 


cad 8, 1891 (26. Stat., 1095), the pre- eniption cash entry of J oseph A. Bolle, 


for lots 1 and 2, Sec. 28, and lot 1,Sec. 27 (erroneously described ‘in’ 


See said decision: as: See. 29), T; 49 N., R. 13 WwW, Willow River, now hehe | 
_ land land district, in the State of Wisconsin (see 16: L. Ds 78). 00 aes 





Poo ig, 





Pe 


‘The Secretary of War has asked fora: reconsideration of the same, ¥ es 


: ‘ 7 upon. the ground that some of said land i is now.and for a. long time prior’ 


hereto -has been ocgupied by the United States government for military 
--and commercial ad and lorgss sums: oP ee ee thereon — 
| for such purposes... 

. > The entry of. Bullen was ‘inade Reoniay 9. 1854, and, on ‘the 18th of 

= the same month, he sold the land -to George L. Becker. oy HS 


By executive order of March 13, 1854, these two sections \ were reserved | = : oe 


-_ ~ for. military purposes. 


May 11th of the same eos your Pattee. ‘suspended Billen’s ee for 


- further proof.a as S to his a on 1 the various subdivisions of the . pas oe 


. land entered. . | 
‘December 19th: of. the saine e year Becker sold the land to o William Ww. 


Corcoran. and others. =. wt 


_  dannary 18, 1865, Sec. 27 was released from reservation. ‘No farther 
- action was taken until August 14, 1875, when. | 


- your office examining the entry held th at as,. at the date of the exenutive order tof res-, 
_ er vation), ; Bullen had completed’ his entry, the land entered was not subj ect to tle 


‘e : order of reservation, and finding substantial. compliance with the law on. » the part of. a = <o 
the entryman, adjudged him entitled to the patent. : 


From this. decision the Secretary of War pppeaid, ands on laa 


23, 1878, this Department: decided that the assignees should be required _ ae | a 
to. ‘farnish further evidence of the entryman’ Ss compliance with law and ae 


. _ of the good faith of the assignees. 


No response was made to this ‘cqiivemant and, on Aeiaiet 6, 1884, et a 


_ John A, Bardon. applied to make homestead entry of the land. His 
7 application. was refused, because of Bullen’s entry. “He appealed, and, — 


on December 18, 1885, this Department. affirmed the action of the local _ - ne 


ag office and you office i in aeiomne a his ‘application, a 
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cr “February 6 1886," your ‘office directed: the: Tocal: ‘officers: t6. notify the sae 
some. _ present owners of the land of the defects’ in the. “proof, and.to require. 
_* them, within sixty days of notice, to furnish the requisite evidence of Peat 
eae -coinpliance with law. on the part of the entryman. — ee oa 


. August: 28th of the. same year, the local: officers. ‘dvsnanditted’s Kevoral 7 


oo gffidavite, { tending to Show. that, Bullen had ‘complied with the Taw An. x 


io all respects. | as 7 
_.. ‘November 16, 1887; : ordor applied to contest Bullen’s entry ¢ on vari- 


ous grounds. _ ‘Pratik: W. Gage also applied for the same purpose, his Se 


gs application antedating that of Bardon about. one. month. . a ee ee 
oo. These two applications were forwarded to. your. office, and on ‘March aos eee 
>.» 2, 1889, this ete in the case 2 of J Joseph A. Bullen ee L. D, 801); . 
a held that: 7 | 


oh: government itself 3 is ae contestant, cour that's as : may well be! surmised i ae 


a : this histor y,-the. ‘pre: -emption. claimant and. the. alleged. innocent: purchaser, neither. oe 
* everin fact; held any possession of the land;, that from, the ‘great length of time that 


has passed, the land has undoubteilly increased: very. ‘much in value, which may 
account: for the strife’ betweén these parties. to. secure the position of a ‘contestant. | 


If these facts should appear, to allow. either of théin now to contest the entry, with : 


eee the rights of an original contestant, would ‘be to award: him great: advantages not Re ; oe 


@ = resulting from: his action. The: Secretary: of. War. was. the real. contestant, who. has - 
os prevented - the consummation of the entry, and, ‘before. this. land. should be thrown 


. : - open to. purchase under the. land. laws of. the United ‘States, the. contest, inaugurat ed . 5: 
by the Secretary of War in the interest of the government should be prosecuted. toa 


Pee - completion, and full. iuformation in: respect. to the sitnation and character ofthe 
~~ land obtained, upon which your: office may act intelligently for the interests of: the : a 
‘public. I have, therefore, to. direct that no application to contest. be: now atmitted, a 


. ro but that. you cause a special avent of. the | gover nment. to. make. thorough i inquiry and < q : . 
eo examination into all the facts: and take. such steps to protect: the public. interests;. ag ne 


appear. to be requisite. and. -proper.: “The special agent, should be. directed to make | 


| a : full report. to your office, in regard, to the on value of the land, its situation and ] 
oe ease and all material facts, Pa po Seek, S 


In pursuance of the above directions) Speciat Aoenta Maul; on. 1 May | 


ee 16, 1891, réported. that ‘said land had been. soldi in town lots to about. oS 
os four. hundred. purchasers, and that he was unable to, discover’ anyevi- 
dence of fraud upon the part. of the entryman, or that he did not make — 


ape - the entry in good faith. His report was accompanied with many affi- — ~ 


4 davits and unverified statements, pro and con, some alleging compli- 
ance with law on the part of the entryman, and others denyingit. He | 
~ also reported. that: a half: breed. Chippewa Indian, oue Peter Lemieux, q 


: a ; . ~ had. been living. upon the-land for thirty-two years, that: the house of | ie - 
Bullen had rotted down, “but shows there was one-years ago.” |»; 


The record. also: shows. that. said Indian, on: January, 10, 1891, pre | a 


: sented: all Indian allotment. application, under the act of February 8, | 


1887 (24 Stat., 388), for lots 1 and 2 of said tract. 


The above are the material portions of the ond oe this Depart, 


= : i : | ment on February it 1893, date of the decision. now sought to be reviewed, 


Bardon and. Lemienx have also filed motions: tor. review. of. said 








Tt, 
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The faut that fhe. government is‘in the use ‘and occupation. of. a-por- aes 
ae of this. land. affords no ground for disturbing: the | entry. When 


as Bullen. made his final: proof, paid. for the land, and received his final ye 
i certificate, the land was unreserved and open to settlement, and the . 
on executive had no. authority subsequent: thereto to reserve it for any ae 


purpose. 5 | ee 


The one tauie arco ‘and Gage aré not: antiled to. fi sonddeciden os Se 


'. + because at.the date of their several applications to contest, the entry coe 
Po Was: under: investigation ‘by the: government, and. it. was. correctly » & pee 


decided, in the case. of ese Ay eee eee, that no application to. 
7 oe could be admitted. : 


The. claini of the baif-breed Temicde is’ Ree witout mérit badass > 


at the date of Bullen’s entry there was no law or regulation in force 
allowing non-reservation Indians to occupy or: lay claim: to. public 
lands outside of their respective reservations, and any such occupancy. 

by a member of any tribe of Indians was ‘but a ‘trespass: upon the ‘pub- 
tic domain. ‘1t was not until, March 3, 1875, that any rights were con- _ 
- eeded to Indians. claiming or improving _publie: lands apart from that. 
embraced i in their respective reservations. On that daté Congress, in’ 


the: deficiency appropriation act for the year endin g June 30, 1875, pro- -. | 


vided that under certain restrictions and limitations, Indians who were: 


“porn in, the United. States, and were | twenty -one years of age or the 


heads of: families, and had ‘abandonéd or might hereafter abandon. their 
‘tribal relations, could, under the direction of the Secretary of the Inte... 
rior, avail themselves of. the homestead laws. (18 Stat. » page 420, Bee. oe 
15.) a: | 


A similar statute was anneted J uly i, 1884, under the ferms of which 8 : 


the United States was to hold. the land SO patented, in trust for the. 
Indian entryman,-for a period of twenty- -five years from issue of patent. < 


- Some other provisions have since. been made to aid Indians 1 In. pccunns, ae 


. homesteads, etc. 7s ae 
.The.act of February. 8 3. 1887 (24. Sate 388), ae ariel Teno 7 


van 7 elaims,. authorized non- eeaereation Indians to make allotments on lands. ae 


ae of the United States not otherwise appropriated. (See See. ALY oo 
The land in dispute,was appropriated by Bullen’s entry more ‘than eee 


2 thirty. years prior to the passage of this act, and, as. we have. seen, eae - 


~ the date of its. appropriation by Bullen, there was no law or regulation = 


a . -protecting Lemieux in his occupancy. If, then, this entry is to be. - MES 


ihe disturbed, it must. be on the claim of the covernment, and it. must. be . 


: ». shown, Tob only: that the entry was fraudulently tiple, but that’ the ee 
purchasers were par ties to. or had knowledge of such*fraud, becausetha 


- land was sold ‘prior to March 1, 1888, and the entry must be. confirmed © 


- _ under the 7th section. of the act of. Marchi 8, 1891.(26 Stat., ) 1095), ‘unless ss oo 


: a fraud. has been found on the part of the le ete. a 


pais i: Bay 








ae, videt that: _— ak a 


— Under. this einase where it is a eatisfactenily shown ae a woul ¢ or. ‘enownibr ance. was S a 


oe 7 | made prior to March iB 1888, such. sale or encumbrance will be presumed. to have been =. 
ate made i in good faith, and. unless such presumption. be overcome by facts: presented by 
ee) hes record or in connection with. the sale, such entry. should pass: “to. patent... “Any. cai ae 
-. facts appearing in’ the record, which indicate.bad faith on the part of the: purchaser 
- i: or: encumbrancer or. ‘collusion: between. bin and the entryman, should justify BM Fn 
ae investigation by the proper agents of the government, and this statute will not be 
-.. construed as prohibiting such. investigation for the purpose, of determining « as s to the oe 
ee; Boot faith of the. purchaser or encumbrancer. | | ee ey ee 
eS _Are there any facts in “this record. that wil | “ ‘justi « an 1 investiga: PS 
me 2 Wiiei, this case. was teks ‘efore, “Seorstary. ‘Vilas aiecied that * oe 
Sie ‘special agent. should “ make thorough inquiry and examination into all aa aa 
the facts, and take such. steps to protect the public interests as appear oa 


> to be. requisite. and propef.” , That. agent has” reported that. he. is ae 
oe unable to discover’ any fraud. upon the part. of. the entryman. or: -pur- eo fe 
2 chasers; and that the land is worth above a hundred thousand dollars, 
that it has been cut up: into town a late, and i is now v owned bya about: four OF 
ee hundred. different. purchasers. 7 


oe generation. has passed since she made: his final i proot; rN ‘aliowe ‘s. ee 


oe i compliance with law, and to cancel it now, the government must rely 
“upon. the testimony of witnesses, derived from their recollection of 
ys events. that. occurred nearly forty , years ago. When it. is remembered. ogee 
that the titles of four hundred owners of. property would. depend upon.) 
-* the shemory of witnesses reaching back over somany years, the wisdom. 
of such investigation must be seriously doubted. An-examination of - 
~_. the. evidence ‘submitted with the report of the investigation already 
eee had. clearly. demonstrates: the. danger of. relying upon such testimony. - Eo ae 
2+ is:all contradictory; no two witnesses agreeing as to facts; ‘represented SF gree 
as coming within their personal observation. It seems tomethatit =~ 
_ would be almost. impossible for the government. to establish, satisfac) 
—- .torily, any. affirmative fact after so long.a lapse of time. The propriety 9 
ea) disrupting the title. to property of more than'a hundred thousand = 
dollars in value, i in the hands of four hundred different. claimants, upon. 
testimony as” uncertain and unreliable as this must necessarily be; dg) Sr: 

oh _ more than doubtful. ee | ieee = ag 
That portion of été. lana cecnyied: and i required ‘by. the. Bore on 


‘may be obtained through the exercise. of. the right of. eminent domain, _ oo : 


' The sever motions for review are. » denied. 





& - | vats 2. trifling cost, a probally not much i in n EXCESS oft the Brpensoo of another ; ee 
ah ie potreee caro ee a re ; 
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_ PROCEEDINGS, BY THE GOVERNMENT—EVIDENCE. 


_UrrEp Sratms. v. ‘Lornz. 


“¢ 


os Im proceedings by. tne amen an ‘application of the Seman “t) have the tbee.. 
_ timony taken under Rule 35 of Practice should not be denied, where it is ev ident i a 


- that injustice and great hardship’ will result from such denial 


a application for an order to take depositions should he allowed if made’ in duis 


compliance with the rules of practice, 


st On a charge that a deceased entryman in his lifetime had aiesced to convey ‘to others’ 


the land in dispute hearsay testimony as to such agreement is ‘incompetent. 


ee, September 41, 1893. 


aes “The land involved in. this: controversy i is the N. 4 éf the SE. 4 and: aa 
4 lie E. 4 of the SW. 4 of See. 22, ‘T. 33 8, R. 64 Ww. Pueblo, Colored, - ee 
~ land district. sk 


ona ta 


Oty = First Assistant Secretary Sims to thé Commissioner of the General J Land, 





lt appears by the freed tbe Aditonio fee pieented, ings applic ce Pek 


ie e : tion to enter said tract J uly 31, 1885, alleging settlement February: 20,. 
"1866, and the same was. Telested because in “conflict with reser vations 


> for benefit of heirs of Alfred Bent, under the Vigil and. St. Vrain er ant: Ip 


: mitted to. make entry. On September 3, following: he offered - final 


x 


proof, but it is stated the same. was rejected “for the reason that it was.. 


= not taken before the official designated to take said final proof”. I do. 
- not find this proof in the records. Again, on November 15,. following; — 
: he. submitted ‘proof. ‘Under: directions from: your office, one. of your 
“special agents was present ‘ahd cross examined the witnesses. This” 


proof was also: rejected. ee office letter of “March 21, 1887, for the. 


| First, you admit that you ‘do sot claim ag your and a large porilén of the. Jang 


‘ cisco Vigil, and yet it is within the limits of your “homestead. ‘You are not awaré of |. 


wane | -. that fact, for you admitted that Pas ou claimed other land: oo not thet): as * helonging 
to your homestead. ; 


On appeal, this action was ‘reversed, and on May 10, 1886, he was. per: ae 


at following reasons: ess ie Se ee eee : ts ae ; a ae oh 


7 embraced in your H.E. No. 407. 5, and for which you: made. said proof; second, you - i aS = 
admit that the unclaimed portion—the E.4 sw. 4 of said Sec, 22—belougs to Fran-. 2 eS 


“This is from ‘the report of the igcal officars; the final proof: and wat aaa 


7 ‘dence takén ‘before the . special. agent is not with the: record, and: the 
te testimony i in this case shows that it is lost. There is nO. record of ay 
ere appeal from this decision. of the local officers. 


On. the report, ofthe special agent, you, by letter of October: 47; 1887, 


ne hela “so much of said entry: as is. embraced in the E. 45w.e and NE. 4 pce 
SE. 4, See. 22, Twp..33 south, range 64 west,” for cancellation, allow! a 
ing him sixty ‘days within Which. to apply for a hearing.. On Febriuaty 
re 1888, Lopez filed his application, alleging: continuous residence sincé - 

Ss 1866 that no part: of the land was ‘owned or claimed by ary one else; 

~. that hig. entry was made in good faith: for. his own exclusive use and 
a benefit, and not for the use ane benefit of ane other: r person 0 or personis+ 


-1600—vor, W721 


Jf 
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a Vee was accordingly order ed for May 23, 1888. On. said ae the | 7 se 


es ‘receiver: announced . “that. there were. no fonds in. his hands on deposit: a — 
oo available: for ‘this. vase. ” At the sane time a. motion. was presented, Bone e 


aoa asking. that the case ‘be. dismissed. for want: of: prosecution, which was - 


~ overruled. ‘A anotion was then made for an order, allowing the testi- ee 
mony to-be taken at Trinidad, near the land i in question. This was sup-. ek 
2 _. ported by. the affidavits of Lopez’ attor neys, by. which it was shown = | 
.. that he is a poor man, in feeble health; ‘that he resided ninety miles 
from: the’ local office, : and. within. only three- miles. “of. Trinidad; that — ae os 
neither the. claimant: or his” attorneys. “had. aay’ ‘notice of. the fact that. 9000 
~\ there: were no funds available on behalf of the government and there. = 


fore at. great expense ‘prepared for the trial this day.” The register - 


ce stated that he was not prepared to pass on this motion at that time, 
Rpreeemag (1110 continued the. case indefinitely, and when fan d 3 were ‘rebel veal: tie oe 


: would notify 6 all parties in interest of the. new date and place of | 7 


hearing. u 7 oe 
On September. 20), “1888, a new nopcee was ‘issued ising the date of -— 


hous November. 10, following, to. be had-at' the local: office. Nothing ee 5 


seems to have been done under this notice, and the case. seems to have | 
slumbered: until December 11, 1890, when notice. was again issued, set- 


, 2 ting the hearing for - February 12, 1891, at the local office. Subse. | 


quently the ease Was coutinued on. application of the claimant unt] 


April 91, 1801. 


On Mar ch 4, 1891, J wana Maria Lopez, the widow of Antonio : Loped, : 


filed a. motion,'a asking: for an order. to take. the testimony before the ee 
. @lerk of the district court ot Las Animas county, or some other quali- - 


fred. officer. to be designated, setting forth her poverty, the distance 
.. from the land to'the local office; its close proximity to Trinidad; that 


oo. on. account of the official and professional duties. of some of hos wit: 


nesses, they would be unable to attend at the local office; that she has 
no means to defray: the expenses of her witnesses. This riotion is sup- 
| ported by her affidavit, in which she sets out.in detail her: impoverished 


e >. condition, and the expense it would necessarily entail on her to take | 


her‘ witnesses to Pueblo, giving their names and occupations. This — — 


a ‘motion was denied, because the’ special agent. suggested it-essential. 


or that the register and receiver should preside in person, and. that it is ¥ ae 


|, impossible t to havea fair and impartial hearing at Trinidad. 





On April 21, the day set: for the hearing, the: attorney for. the: con- 


a testee ‘filed a ‘motion, accompanied by the regular affidavit. and direct 
interrogations, asking for a continuance to May 4, in order to take the = 
“. “depositions of. some thirteen witnesses ‘at Trinidad, This motion was 

- “opposed by the special agent, for the. reason. that all the papers inthe- 


applications. for said: depositions | are prepared. by A.W. Archibald, ie ee 


who is suspended from practice before this. office” (The record shows 7 
mie hat Archibald: was _ one of. the original attorneys. for. Lopez. His > 


= e Appearance was withdrawn 0 on es ae a, and ¢ on | that ee Mark L Uae 2. : . 








a Nea . Loe Ty Dt ee : orate t oe . +t mers i 
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oe cater his appearance e for contestee, and the motion foi this last con! rs ss 
ai tinuiance and to take. depositions. is in. his pancnrhing i : ae 


» The register overruled. this. motion; holding ae Fes 


tt is ‘admitted that the testimony. of the witnesses sought to be talean: is’ all 1 thie oon 


which has already beer passed upon by this office in this case. 


“All these rulings. by the local. officers were excepted to a conten, 


- The hearing then proceeded; and as. a tesult the register. and receiver. 
decided in favor of the. government and. recommended the cancellation ' 
of the entry; ; and, on appeal, you, by letter of September 10, 1892, 


Cae affirmed their decistort. The. contestee, pene this oe alleging 
G3 error as. follows— | 


Ist. In holding that the: pr eens in n this contest, ‘particularly those on 1 the part 


: oo : of. the government, “were regular and. proper, “and as ‘such were a nue with 
 ) the’ ‘rules of practice and amounted to due process of Jaw... 60! ; te Dee 

: | 8nd. In holding that the; local officers:did: not: abuse their diser etion or violate’ the. 
“rules of practice’ in: tefusing to permit any mony in 1 said case, to be e taken else- 

ae where than before them. : , : 


8rd. In holding that. the rights of. thie: enteyaiad or wat fhe weniaeioe: were not 
: invaded or injured by the action of the local. officers 3 in 1 inter pone with, wie conduct 


of the hearing. ; ae ae 


4th. In holding that it: is lew by: the evidence that. the ee had catered 


4 “into any contract or agreement that. upon: the sommniteg of titles fr om the United 
|. States he would convey any portion of said.Jand. . < : oe pe ess 
- Sth. In holding that the testimony teferred to. ‘and relied upon, as howiie or. 


‘ Nee 
ca 


. ‘testimony to be taken by the contestee in this case, and to allow this niotion would Cea 7 
be equivalent. to allowing the heating to be-had at Trinidad, Colorado, a_question 


Ve os force 


eg tablishing said agreement was gompetent. or admissible i in | evidence. as are me 24 os 


7 contestee. 


| 6th. In holding ‘hits the. dacinion: of the ieee efideve is saueceined ae tle Selagnes. aoe 


Fth. In sustaining, the decision of the local officers and holding said entry for cin oS a 


: cellation.. te acre an 
By. your said. ibtter itis decided that é ee was no error on . the part: 


a of the local officers in denying the motions made May. 23, 1888 pane 
es March 4,1891, that the testimony | be taken at. Trinidad; :” that this was’ 
Be matter resting in the discretion of the local officers, and: unless ‘there: 


- was gross-abuse of this power, the ruling would not be disturbed. Rule 
., 85, Rules of Practice, confers the authority for the taking of BN 
other than at’ the local office as follows— 7 : 


In the discretion of registers and receivers, testimony may be taken t near the end 
in controversy before a United States commissioner, or other officer authorized. to. 





me 


“administer. oaths, ata time. and place to be fixed by them and stated in 1 the noti¢e of ea 


} , hearing, 
You have Senin stated the Still to be that unless there i is a (gross 


a abuse, of their discretion in passing upon such a motion; their, action. 
will not be set aside, but I cannot agree with your: conclusion. _ Itseems. . 


to me that. there was gross: abuse of judicial discretion in the action. of 
the local officers. The reasons. for wanting: the testimony taken at. 


‘Trinidad are not controverted; hence they will be accepted. as me. S 2 
- ene Tand i is ninety. miles eoOnr the local ee) and but three miles: from." = 


‘Noe, 


ee ‘i 
oa 
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: sea A pitiful plea. of poverty is: set UD, both. by ‘Antonio, ome a, hee 


oo in his first motion, and his widow in the second. By the former it was. 6, tga 
ens shown that his personal property. consisted of a herd of fifty goats, — a 
ne which he had been forced to sell i in order to prepare. for the fir st hear-. . 


ing; and by the latter, the evidence shows that she i is equally as poor, . : 


with a family of five helpless and dependent children. The proceedings 
in the local office as prescribed by law and the rules were not intended’ 
to be an engine of. oppression'to deprive settlers of their rights by arbi- - 


oy e _trary-rulings, but are to be construed with sufficient liber ality at all 
times with the view to aid the parties to present their claims with the 


| least expense and. trouble consistent with thoroughness. ‘The opposi- 
tion of the special agent, upon which the register acted, might be char- | 


; acterized as frivolous. The fear he expressed that the contestant—the | 
ve United States—could. ‘not have. a fair and impartial hearing at. Trini- 





: oe dad, is without any merit. The act of the officer taking the testimony pee 
ee “is. purely cler ical—I might say mechanical. The heari ing im its. techni- : ao 
eal sense'would be had ‘finally. on the. evidence before the local officers, ©” 
os Mhete: may be occasions where the register and receiver would be justi. 
. fied in demanding the testimony taken. before them, that: they might 


gee the witnesses and judge of their conduct and demeanor on the. . | 
stand, ‘but they should notinsist upon this when it is evident that g reat co 
hardship, amounting almost to’ denial of justice, will be the result. = * > 
_ The witnesses in this case, both for the government and the defense, oe 

Were, many of them, Mexicans, and their testimony given thr ough an 


nee ~ interpr eter. This fact’ must. have been known to the. local officers, and ey es 
unless they were ‘familiar with that language, a fact that will not-be =" 
-. presumed, they could gain but little by the personal presence of the. =" 
witnesses. Again, most of the witnesses for. the United’ States were = 
from Trinidad and. the vicinity of the land. in controversy, and I am os 


: -unabl e to see why it was not considered to the advantage of the gov- uals : oo oe 
aps ernment to have had. the testimony taken nearer the land. Tt seems to» 


‘me, viewed. from: any. standpoint, that the action of the. local officers. : 


foe - was. not only a gross abuse of discretion, but reprehensible i in the last Pea 


“degree. ; 
. And I think the same may be aid: as to their eefiaal to allow the 
depositions to be taken. ~The showing made for this was clearly within — 

- the rules of practice. (Rules 23 and 24). The witnesses resided more 
~ than fifty miles from the local office; and the necessary affidavits and. 


ee interrogatories were filed. The reason given for this refusal, that all 


... the papers were prepared by a disbarred attorney, are. not borne out. ~ 


by the record: The motion is in the handwriting of Mr. Blunt; the 


es interrogatories are printed, and I cannot. say from. the record that the 





oe affidavit is in Archibald’s: handwriting. The farther objection. of. the’ — = 
oy register, that allowing “this: motion would be equivalent, to. allowing ae or 
the hearing” | to be ‘held ‘at Trinidad, is equally without. merit. hee ones 
Cats noe is taken on direct and ¢ cre OSS inter roeatonieey 2 and is s confined fo as 


o™, 
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oe tot those o prepared and submitted by counsel, and the answers are 2 sub- ao 
- ject. to: all. legal objections. , pied ae 


Tf the evidence i in this case. warranted thie epuciasione of the fo repistor” 
se and receiver, as affirmed, by you, a | should. certainly remand. the case - 
, for a further hearing, because of these inexcusable errors, and others - 
| ‘equally flagrant. But under. the circumstances t es the: cage ° may 
ae be settled without further delay. re ae . 
a The government assumed the burden of prooe and: pe to show - 
ay that Lopez had, in his life ‘time, agreed to convey the greater Dortion - 
0k: the. land in dispute to other. persons, some of whom resided. on ‘the 
_.land. ‘It is shown that Lopez departed this life in ‘May, 1889. The’, 


? testimony relied upon to establish an alleged parol agreement i 1s srl 
- admissions made by Lopez, and in the same. mauner it-.is attempted to 
show thé existencé of a contract. said to’ have. been. made by him with. 


fe other - persons, by. which he. agreed. to ‘deed. them’. some: of the land... 
This contract is not produced, -or its. absence accounted : ‘for,’ or even its. 
Goss execution established; and. the: only testimony i in regard. to it.is ‘hearsay. 


| It needs'no- arguinent to: show that’ this, évidence is iricompetent for 
this purpose. ‘But: even Boe the. testimony were given full credence, 


“ = neither the verbal. “promise: or. the. written contract are proved. * No: 
a - witness testifies. that he or she has: any such. agreement.’ ‘The most: 


oe as ‘ a say is that they. have heard there was such a promise out. Pale oe 


‘None of those Mexicans who have resided. upon a part’ ‘of ‘the land” 


“are making ‘any objection: to. the entry of Lopez, except: ome, who is - . 
sears shown to have a house on the line dividing Sec. 22 and 23. -She owns — 


: more. Jand in 23, and claims: a possessory, right. to a small part of 22, 28 ~ 


care t nearly as I can, ascertain; three acres:. But this ‘testimony i is too indefi- 
pe nite and uncertain upon which to find that this entry is fraudulent. 


Iam of the. opinion. that there is no competent testimony it in noms case: 


= ~ to warrant the cancellation of this entry. 


Your judgment i is therefore. ‘reversed, and you will direct the logal 
“offlvare to inform the widow of the. decexsea that she will be allowed - 
to submit final proof, after due notice,_ as i reguired by. the rules. : 





, ee a “INSTRUCTIONS. ae eu al ees 
‘ ‘ : Mgr Bie oe eM ES Gee Oa . 





= * Rule 70 of he Rules of Pradhee as ‘antended: October 26, 1885, is revoked, and ; By nc 


2 ou aS cuigmanly. approved is: restored and adopted 





- = Secretary Smith to the. Commissioner of the Gonpral Land. one, Sm 
ve | | ber 21, (1893. ; 


Se lave vondidered a Poomminnication from your pe ‘edlecassor dated Ta an- ; 


a nary 5, 1892, addressed to The Secre ea! of ‘the. terior, referring, me 


ae ae au : 


i ee eS 5 4 
Hoe ‘ 
aoe 3 
‘ 





























= ate intended in “paid éase ie revoké . Rule 70 of the Rules of: F Practice,” 





_ should 2 remain in-force. — 


os application to enter, to be given to the entr yman of record. It there- 


‘Thave carefully examined the Bart nes case and. in: my judgment the. : 
- same land. 
— present, time for continuing said amended: rule in force. 


they place of said amended Rule 70. 
a — : APPLICATION FOR : SURVEY AISLAND-LAKE. 
-Parerox BRAZIL 3 Er AL. —_ 


said State such. owners are Ww ithout i in terest. 


“omitted therefrom. 


. eee J 
ee 


ber a1, 1893. 


5 y 


‘ations: signed, respectively, by Patrick Brazil, ‘William McArthur, — 





ail ¢y : i rs Phge By He me ag oY BES OS ie 





“and suggesting that said. role Appears: to be : a V proper, so and that. iE! ae oS 


In response to said. communication 3 you are , davised that: te was ca a 
a intended by the decision referred. to," to formally. revoke or modify Rule Dele eke 
70, as amended on the 26th day of October, 1885. It is nevertheless. 

~~ true that the decision in the Barnes case is clear ly i in conflict with said) 
- » rule, in so far a8 it requires notice of an appeal: from the rejection of ane, 


. fore follows that either Rule.70, as amended on the 26th day of October, 
~ 1885, ought.to be changed, or ‘alee the Barnes case should beoverruled, . 2 
= for it. will. necessarily lead. to confusion, and: Is manifestly unwise, to". pada 
 keep.in. force a rule of practice and at the. same time sustain and follow fe 8 

: - departmental decisions squarely i in conflict with such rule, ee 


a paling g therein made, “that Burrows is, by reason of his subsistingéntty, 
Sig) elaimant of record: for’ the. land involved. and. as. ‘such. is s entitled TO. ie 
: notice | of the appeal herein,” embodies a, sound principle of law, con. 
-. duces to. the ends of oe and fair ir dealing betw een 1 claimants for the  < 


‘Rule 70, as: mended ie lot bei, followéd: Ke ne Department, eee nee 
~ John’ A. Stone (13. L. D., 250), and Henry Hale (id., 365); Whatever = | 
reasons may have existed at. the time it was. done, for adopting amended =. 
--rule70, as it now stands, T am. ‘unable to perceive: any:1 reason at. p the ne 


co Tt is therefore ordered that said Rule fi 0, as amended Ocipber 26, i885, vee 

a . be and the same is hereby revoked, and it is further ordered that Rule aes 

Sn 70; a8’ originally adopted. and as ‘prit inted. in4 L. Ds. on page 45 thereof, 
= be. and the same is. hereby: restored and ‘adopted s as a rule of ft practice’ 1D cy 


On nappleation for aie gury ey y of an uaa ina navigable lnles in. a tlie State of Wis. : = os 
. -eonsin the: adjacent shore owners are not. entitled to none as. under the. law ee ee 


oo A survey may be properly allowed: of an island i in a navi ivable noe wher er 6 4 it appears oe : . : 
« » that such: island: was in existence at. the date of the crema Be but: was es 
8 Seeretary Smith to. the Commissioner of ti the ¢ General Land 4 Septom ae ee ae es 
‘The Depiirtinent;c on os: July, 1, 1892, Teed 63 your officet pines , appli: et 


and Ji J ohn i. ; Blaisdell, £ ae the survey < of three islands situated i in Trout: 7 : : oe 








a Lake, j in . sections 13, 12, and 4, township + 41 north, , ranges 6 and 7 east, ees 
a Wisconsin. tae : a 
: These spplications,» were ied. ‘Bécatse: there jwas no Fiillcenticn ee 
. that said islands’ were in existerice | at the date of the public. surveys, ~ as 
the: official plats. on file in your ‘office (approved J anuary 27, 1865. yi oS 
showing no. island or islands i in \ the Agoaliny described in the. applica- ae 


tions. 


: date of the original sur vey. aud were: omitted. therefrom. 


Trout-Lake is situated in T. 41.N., sranges 6 and 7 E., 4th ineridian, es 
As represented on the photolithogr aphic COpy. of. the. official plat, itise 8 
of irregular shape; its lower or southern partis about two and a half 
- miles east and west in its widest part, and about the same distance 
: running north and south; the opposite shores of the lake come almost» ~ 

~ together about one and one half miles south of the northern part of the... 
~ township, whence they again widen out, forming another lake pyramidal = 
in shape, two or three miles. long with ‘aw general average of. one and =~) 
_. One half milesin width, the whole extent of the lake. running nor th ands 02% 
south, including the narrow neck which joins the two. parts, is aboug 7° >" 
four and a half miles. The lake in. its whole extent’ covers.abont 6,000. <> 

- aeres of land, or ‘something over nine sections;.it is meandered, aud : 
lots of various shapes and areas completely surround the lake and hae oo 


— numbered under the. rules governing surveys: 





DECISIONS: ‘RELATING TO. THE, PUBLIC ‘LANDS. ee Laake oe 


eee | am now in i peeion a your ieee («B”), of” May 3 26, 1893, transmit.’ ae 
ting the affidavits of Charles Catfish, J. Quininige, Charles Turner, andy 3 
. Thomas J. Laughlin. . The. purpose of these affidavits is to show. ‘that ce 
the islands were in existence, in substantially their pr esent — size pee 
a and condition, at: date of original survey in 1865. : oo 
«Catfish and Quininige are Indians; they sign. by mark, and. no attest. . oe 
é ane witness appears. -It is not stated that.they are éredible. witnesses, ° -” 
os ‘neither is. it, shown in.the officer’s jarat that the con tents of their affi--— 7 a 
davits were explained to them before they were sworn as to the truth °°.) 
of the statements therein made. Such affidavits can not be accepted 
to establish facts upon which alone the survey would be authorized... 9° 8s 
- Charles Turner states that in 1869. he was at Trout Lake; that “ there © a 
was at: that time several islands iv said lake which were. timbered and. 7 
pr obably. as old as. the lake itself;” that.three of said islands are occt-. 
pied by the applicants (names given), and there are several | similar : ecie 
ee islands, insaid lake. -. | ; ae 
© onsale _ Thomas J. Laughlin. testifies that ins 1882 cs ie same idlends: were a oe 
- S then’ present, fully formed, separate, and distinct from the main lands oe 
“and from each other; that the. growth of vegetation. was as Jarge on-the 9! 
_islands as it-was on the: shores of the lake. .-... .. every, natural cn 

he ee evidence points-to the fact. that these islands in. -‘Troat Lake. are as se 
ancient and distinct as the lake itself”? | : ea ee 

— [think it ‘sufliciently appears that the islands 1 were in 1 existence sat ane 


nL a are oe : “a 
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ae The three islands sought to be surveyed a are e situated int the s sou hers Pee 
ae or larger part of Trout Lake. < = | 
“The island claimed by Patrick. Brazil is sropes cited. to” Gotitain about: 
on 9. 33 acres; the improvements placed thereon by the applicant consist of 
_ a house one and one half stories: high, eighteen. by twenty feet, three 
~ windows and one door, ice house, and two acres eleared—-value ee 
" improvements $500. -The width of the channel between the island and 
_the west main shore (being the nearest shore to the island) is two thou- 
sand feet; the depth thereof at. ordinary. stages of water, about thitty- 
four feet; ‘the island is about six and a half feet above high water mark— — 
- not subject to overflow, and the land fit for agricultural | purposes. 

The island claimed by McArthur is. said to contain six acres; the™ 
... width of the channel on the west. side (nearest, to the shore) is eight 
hundred and twenty-five feet; depth thereof thirty-four feet, and the 
“s. island is eight feet. above ‘ordiiacy: high ‘water mark—not anbjbes: to: 

~ overflow, and fit for agricultural purposes, The improvements placed = 

So. thereon by the applicants: consist of a house, tenty- -four by. tyenty” a 

oe Sent feet, one-acre. cleared, and v alued at- 500...) 6 ed eon 
4 The island claimed by Blaisdell is said: to contain ten and ahalt acres; 
oe he improvements placed. thereon consist. of a house sixteen by fxn 
-. © four feet, two acres cleared, ice house—valued. $500. The channel 
.\ between the island and west main shore is one thousand nine hundred — 
feet, and the water thereof at ordinary stages. is about. Aik four feet 

ee deep}; island six and a half feet above-high water mark. , 

a Tt will thas be seen that one of the islands i is a little above. one- fifth ass 
i: ot a.mile from ‘the nearest. shore, and. the other two a little: more than ae 
~ @ne- -third of a mile therefrom.’ | - 
From the size of.the lake and the depth of the. éhanbel 1 (tbinty four ne 
| Bitty. four feet), it would. appear that it is eapable of sustaining floating — 
<>. erafts for commercial purposes. “While there is no evidence that it has 
Sas. Deen So. utilized, it must be regarded from the showing 1 made. as navi-: 
| gable. cs : 
Such being the fis itp the islands Delong to the govetument; tot the 
: State, or to the riparian proprietors ou the adjoining Shores?.: 7° 00 Si 
. In regard to the ‘ownership of the beds of navigable streams, the ~ 
= doctrine i is well settled that each State has the right to determine that) 

question for itself (Barney v. Keokuk, 94 U. 8., 324), the shores of such * 

> Streams and the soil under them being reserved to the several States 

-.« through which they pass (Pollard v. Hagen, 3 ‘How. ., 212). In Wiscon- 

. BUD it is the settled doctrine that the proprietor of lands.on navigable 

-. streams takes to the middle thread of the current, subject, however, to. 
the: public easement, or right of navigation. (Jones v. Pettibone, 2. 
ae 7 Wis., 308; “Mari iner v. Schultz, idem., 693; Yates v. Judd, 18 idem.,.119. i 
8 a i the same effect is the law of Illinois. _ (Fuller Ve Dauphin, . 194. Is., ” 
viens? B42.) - ‘Phe result. of this doctrine is, that a. proprietor of lands border- 
ce ‘ing o on such str cams may. have his s landed estate i iner creased byt the accre- 











~ 





is « 
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"or by the formation: of islands. between his landed: estate on the sree 


and the center of the stream. ee | Ra oo 





‘ion of alluvial deposits thereto, or » by. reliétion: of the waters. therefrom, oe 2 


_ But while this ‘rule obtains in ‘Wisconsin as 6 tiavigable” stre eams, “ : 


the case is there different as to large lakes or other natural collections 


~ of fresh water, which are navigable or adapted, to the transporta tion by.” : 


boats of the: products of the country ; the. proprietorship of the bed -of * 


suck: lake i Is there held as: being i in the State, holding to. the same doc: ee ay 


_trine’as the States. of South. Carolina,: New, Hampshire, and Vermont. 
~'(Delaplaine et al. ve Chicago. and. Northwestern Railway Company, 42 
Wis., 214:) “And i in all sich | cases the water's edge i is the boundary of 
~ the title of the riparian proprietor, these rights resting upon. title to 


the bank of the water, and not upon. title to the. soil ander the ‘water. : a 
| Diedrich: Us. ‘Northwestern Railway. Company, 42 Wis., | 248, yo ae Ge 


“Notice of: this application appears to have been. served. ‘by reg sistered ~ 


letter upon.the. Wisconsin River Larid. Company: at Hau Claire, Wis: 
-consin, February: 21, 1891, and. no protest. appears, Without, discuss- — 


ing: the ‘validity. ‘of ne service, or whether such. company is the sole. 


_ owner of the lands- opposite. to and nearest the islands, it is. sufficient 


—-to-say. that by the law, of Wisconsin, as above shown, the adjeining-: 


shore owners have. no’ interest i in ee islands, and. are. » therefore not 


entitled to. notice. °° 

It was held in the case of. Banach P. Peteruiat (4 1 1 D. 115, 4 that” 
ane application for. the survey. of am-island | ‘containing | one hundred: and * 
- forty acres:-of land, one- quarter of a mile from the nearest ‘shore, the: 
~~ depth of the water being ole. hundred feet, should be allowed, ‘although 
» the official plats. (as in case at. par) indicated | nite island. thereon in the. 
locality represented on the diagram, and no notice Was . given. to the | 
' proprietors of: lands on: the adjoining shores, In that case, as in this,. 


it was held that: the island was in existence at date of original sur vey; & ee 


and was omitted therefrom, and. following the doctrine laid down: in 
- Webber v. The Pere Moradetie 200m }Pompany, 621 Mich. 625, the sur- : 
sey was ordered. = _ 

“Trout: Lake being havigeble;; and the islands i in iaesiod ee been | 


in existence in substantially their present: form at date of original sur- S 


~ vey; and not yet disposed. of, the same must, be regarded as, belonging 
to.the United. States, and jurisdiction 3 is. therefore conferred under the. 
general laws for their survey and disposition. : 


- Tam not: unmindful of the recent doctrine laid down in eres Ve ae ou 


i: ordan, 140. U. S., 872. The lake in that: case, while designated on the’ 


-IHinois doctrine which was held to be that of the common law, pure and - 
_ simple, the court: decided that the title’ to the bed of the pond, ‘and. alt 
islands: and. ridges of: land within the. meander line of the oo passed 
bo une ee proprietor. PoP EO a ae eS oS 


Sookie core : 


he 


| official maps: as ‘+ navigable,”. was in fact “a non- navigable. fresh water ‘ Upoe 
lake or ‘pond,’ ie of. only two or three miles in - extent, and, ‘following the’ 
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Pe The facts i in ‘the c case. , at ba are 6 not ‘onty’ different “from | ‘Ghose i in ithe. are 
fe "Hardin. Jordan. case, ‘but the local law of the two. States a as: to inland re 
an lakes and ponds is widely: different. Pea. Loo es 
> In directing the survey of the jana the 6 applloatious for” which ae ase 
en hereby approved, care should be exercised in keeping the cost of the ee 
eo survey. within the limits of that authorized by: law.) 0% . | 


The land will be disposed of at public sale, under enon? 2455 of the 


oe _ Revised Btatates; Broviding:: for. ‘the, sale. of ' isolated or " disconnected Le — 
ewok of land. ee gt a eee oe at 


‘SmarE or » Souris Daxora v | VERMoN?. SroNE, Company. 


“Motion for review cc depar cmantal decision @E Mar ch 3, 1893, 16 L, Dy 


: By 263, denied by’ Seer etar ys Smith, » September. 23, 1893, 


a oe “TIMBER CULTURE ENTRY —P PARTNERSHIP. ae ee 


-Kivenen | » RANDALL. 


a oe A timber Sule eniay made for ihe benefit of a: partnership, composed of the he entry o a, 


a3 man. and another, is illegal, and must be canceled. 


: Sting 8 Smith to ) the ¢ Commissioner of the General Land 1 Or Septem. - ae 


ber 23, (1893. 


aS oe have cyncdcres the case st Bdgar Kitchen 1 Ve Henry J 5. Randall, ee . : _ - 
os appeal’ by. the latter from your decision of April 11, 1892,. holdin efor. 
0 caneellation his timber culture oe for the E. . of the] ee 4 and aes od 


oe Ss This erie was smedet on. ‘Kgeustd 19, 1885, and contest affidavit was oiled. ete e 
. ae it July 30, 1890, alleging that. the entryman did not plant-the ,—. 
requisite number of acres of the tract to tr ees, tree-seed orcuttings dur- | 
“ing the third or fourth - years: of the entr y, nor up to the’ present time = 
oe (date of filing affidavit), and that the ake was holding - the etsad co 
ea for speculative purposes. : 2 
> Upon due. notice, cee was ads and dhe. onl: officers recom 
| acts that the contest be dismissed, and also that the entry becam- 
~.. ¢eled, from which both. parties. appealed, . You passed upon the case. 
and modified said decision, allowing the contest to remain, but holding ste ae 
ae the entr ‘vy for cancellation. From this decision the entr yman appealed, 

The testimony shows. that Randall and one Curr. y: were partners, and. <¢ ts 
* that Randall made this. entry for. the par ‘tnership. ‘They. lived in Jili- ies 
. nois, but Curry, it appears, visited the land, and had fifteen or twenty 
| ek. acres, s br oken within the first year. ‘This Was is cropped te to oats s the second ee 








. 
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a 


- year, one: Tdufing the third year fifteen: o or oie acres” more s tana was. oo 
broken, and it appears by the evidence of one witness. that.some trees. 
were set out in a strip of'the land, and the balance of the broken ‘land 
was. cropped. None of the. trees gréw, and the next year the entire = 
_ broken portion of the tract was plowed. and. sowed to wheat. Stock eee 
= was grazed’ on the remaining portion of the land. | er 

~ Randall says on examination, that Ourry was to have half of ae re ce 
they made out of the entry, less $100, and that-he has reported the mat-. 288 
~ ter to Curry’s administrator, and. expects. to. settle with him and pay ee 
~ Curry’s estate its share, “Thes100was for his tight, which he exhausted: ee 


"aby. making: the entry. 


There “is some eas about: planting: tree: eric the fourth year, eee 
but there is’ no competent evidence on that matter. The: entryman 
_ Says that he had the planting: done, but the man who did’ itis not. 9. 
produced, and. all that the entryman. knows.is from what he has heard: |’ Se 
~ One witness Says he saw Curry have about a a peck of box-elder seeds, wee 
a and he said he had to go out and plant, some trees on the land; this 
was in 1888. It came out that i in the-same conversation, Curry: said he ee 


was: afraid some oue would j jump the: claim. 


~The: cuttings: were carelessly put in the ground, and aia ae grow; = ee 
if any seeds were planted, they. failed to gerininate and. the next year, 9. (000 
. instead of following up the effort: to, grow. eee the entire body of leas 
- broken land was sown to wheat. a ee 
_. Before the hearing, the mati who. stuck the. sins ine the ground, cores 


was. Sent by. the. ‘entryman: to the land to: measure the ‘tree claim,”— 


, the planted portion of the: land, but he says it was. impossible to tell “es 
where the lines were, and: he did not, measure’ its ; that i is, the pretended ey a 

“tree claim” was obliterated.’ a ee a 

The act of June 14, 1878, (20. Stat:, 113) pga what ‘the affidavit. ea 
OF an applicant to make timber euleare entry, shall contain, and inter 
alia it-usés these words: “That this filing and entry is made for-my: 28 
- own exclusive use aud benefit.’ ” It further: contains the Wor ds, ra 1 have ae . af 
made. the. ‘said application in good faith, aud not for the purpose of 5. 
| ~ speculation, | or’ ‘directly or’ ‘indirectly: for. ‘the use or ‘benefit of: any’ > ne 

_ other person or persons whemsoever.” “From this it will be. seen that. 9... 
_, this entr ‘y was illegally made; this. man may have thought that. there: .. a 
“was nothing wrong in: selling ‘one half of his. right. to make . entry, tone 
“his. partner, and he may not have: noticed that this entry was hot for. 
his ‘exclusive use and. benefit”, but: the fact. remains that the. entry oe 
was made. by. an evasion of the Jay. | A partnership cannot: make an ee me 
"entry, and : a partner, acting: as. agent: of a ponies sbiDy cannot do. for ee 


it what it cannot lawfully do for: ‘itself. i, fae F 


- There i is 10 evidence’ showing that’ ‘thre Suitry: was made. for Spel ot 
“pn this firm intended to hold it for: farming purposes, and that ee a 
. hianch of the case fails, but the entry will have tobe canceled because. vee ae — 
‘io = illegally made, and IT think, bg a fair consideration, of. the. evidence,’ ee 
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a or ‘olive ge » against: ‘the: entryman, ot fiilare. a plant trees, ‘tree: sedds & ~ 
os or cuttings, is sustained, and your decision, for the reasons sabove egiven, ae 


ee affirmed, and the > entry will be canceled. 


| TIMBER LAND ENTRY—UNOFFERED el 
"WARD Dw MonrcomERy (ON. Review). 


The: status of publie land, at any time, as to its being: “offered” or ‘ Cunoffered,’ ? ig”. 
determined by the fact: as to: whether or: not: i, has been offered at pone aue- 
tion, at the price fixed by existing law. | 


The timber and stone act of June 3, 1878, authorizing. éntry. of ands c whicli have 
not been. offered at public sale according to’ law,” includes lands that, at the eos 
“date of the passage of said act, had’ not been “offered: at "public, anetion a at the o£ 8R%, 


price the en fixed oy law. 


ay Seoatory y Smith ¢ to the Commissioner 1 of t the Genera Tand 1 Oper, Septem. : : ee 


ber 23, 1893. 


-y have considered the <notion’ of ‘the plaintiff in: the: above: entitled : ae 


aoe ‘ cause, for a review. ‘of: departmental ‘decision: of September’ 10, 1892, - ~ : 
(Ole D., 280), involving timber land entry No 6. 3008 of the E, 4 ‘of’ ‘the: = 
+ NE. d and, the E. 4 of the ‘SE. 4 4 of Sec. 30,. T.9: Ny -R. 1 W, made DY. 


the’ defendant. March. 21, 1889, in the: Vancouver, ‘Washington, ee 


The ground upon ehlok: the: motion for’ review is 5 based j is, ~ 


a = that an important question presented by. the record: in this case is whether this’: : - 
- tract of land. had been offered at. public.’ ‘sale; according to law, atthe time that 3. 


i. ; : defendant | Monte gomery’ sa pplication. was.made. to purchase the same under the tim-. aoe ae 
oo. -ber and stone act—and that this: question. does not appear. to have been duly ws consid- ae : 


2 7 ered by the Hon. Secretary i in disposing of this case. oe es Se 
‘The question presented by the motion as. above set forth involves the at 





oe construction of the following. clause in section one’of the ‘timber. and. oe 
. stone act, viz: « and which. have not been offered a at public sale aceord- - se 


: Ose ing to law? ae SG ee 7 oa 
The proper ‘Sonetaeton of said élatisé: as <eonionied: by thé: plaintif z 


| depends upon not whether these lands were in the category of “ offered” 


_ or “unoffered” lands under existing laws at the date of the passage of 
the timber and. stone act, viz: June 3,.1878, but whether these lands --_ 


- had ever “been offered. at public sale necordit g to law,” (any law) prior 


a. to said date. . That if they had ever been so offered, then under a strict: 








‘construction of said act, or of the clause thereof above quoted, which . 
strict construction he. ‘contends ‘should. obtain, the lands in. question | 


2 a would be exempt from entry under said act. That the language of said : | : : 
7. acti is clear, forcible, and free from ambiguity and is not susceptible Of oe 
any construction other than. that conveyed by. the ordinary meaning of» 


7 - the. language therein used. That if the character of “offered” ever 
ae attached to ‘these“lands, they @ are. > excluded from the operation: ¢ of. se oe 


(tet 








. ae. 
Pade ae 


a 
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“The ee of ihe ddcisior sought to bb reviewed covering the ‘eon. | 
- struction of the clause above referred to is as follows: 0. oa ee 


eee. The only serious question: presented by the.record 48: whether-the land was. of he. te 
: glass denominated ‘‘ offered. lands” at the date of said entry, and on that: ‘account’ not. 
oe subject. to entry. as timber land.. This question was: not before the Department: 
_ when Montgomery’ s said proof as to the character of. ‘the land was: considered,-and. 
Iwas not passéd upon. From an. inspection of your records it appears ‘that said town-. 
: ship. was offered in 1863 and falls within the primary or granted limits of the g ger ant 
. to the: Northern Pacific: Railroad Company by: tbe act of Congress. approved | ‘July 2 25 
cae 1864 (13 Stat, 865); and the joint resolution of: May B1, 1870 (16 Stat., 378), and. By 
_.the-terms of said grant it is declared that “ the reserved alternate sections. shall nob. 
ne : be sold by the govertiment at a price less than two dollars and fifty cents. per. acre Ses cee 
7 when offered. for sale.” The effect of ‘this ‘provision is to take said. township out: of: oe 
-. ithe class of © offered lands’ ” and prevent the tracts therein from being sold until — ee 
-. duly offered. It does not appear that this tract was ever offered: for ale. at public. 
> ‘| auetion at the enhanced price, anid hence it falls within the: class men tioried in» GHG, © 283. fo, 
cate timber-land, act, namely, s Which ate not been offered at public, sale according to ee 
law.” ie eee bere tr 


The Hon. Secrotary t then ee in said. decision to ite: ‘or tlie | 


- gabe of United States v. Budd (43 Fed. Rep., 620), in. which the. clause a7 nes 
te Pe controversy is construed as follows: eS A at os 


coal 


I think a reasonable constr ‘action of the statute-would Limit the: aplication of the. 


a onde ae and which have not been offered for sale according to law,” to lands which. 
'.. at the date of the act belonged to the class of unoffered lands, as nontcadiethigaished ” | 
~~. from what; in the practice of the land, départment, is known: as “ offered” lands; es as | 
eo that-i ‘is, lands which. are subject. to private. cash entry at the minimum. price. : rn 
_» . the insertion of. this clause in the statute no more .was intended than ‘to avoid the. 
ie absurdity. of making a law providing for the sale of land at the. price ‘Gr $2. 50 per: 

- acre, under prescribed limi tations and restrictions, which, under existing laws, were | 

i” already subject to sale at one-half that price, without the limitations: and ‘restric-_ 
"tions. So viewing the: statute, as this particular tract of land had been withdrawn. 
frome sale at a time prior to-the date of the statute, its status was at the-date of that’ 
act: that of unoffered lands; and. if otherwise ofthe character, described. in section” 


es 4 was subj ect. to sale ander this statute, and the sale of it:to. Budd was lawful. 


Ts i is a matter to-be regretted. that: the question above. passed. upon 


— ve was not considered. by the supreme court on appeal of the Budd’ case, 


and 4 a precedent of binding forte established for the guidance: of ‘this ~ 


an 4 


ee . Department... The decision of the circuit court in that case was affirmed.» 

by the supreme eourt on. every question’ Save the-one here in contro: 
very, and while that is passed over without: comment, rT ‘believe. it. is” 
reasonable to infer an acquiescence therein on the part: of that august 
ee tribunal. At any rate, while the construction: placed upon the clause .. 
a) on question, in the Budd case, is of binding force on this Department 


only in so far as it convinces. the jud gment, yet. emanating: as-it does 


from a tribunal of the dignity, reputation, and learning of: the United” 
~ States circuit court,. it is’: entitled. to the most. profound and. respectial 
ae consideration. . Itisa judicial. interpretation, and ought to be sufficient. — 
at ‘authority. for adopting the same ‘constr uction. | (Sntherland. 0 on Staton 
| tory Construction, Sec. 310.) 


“In: the. case of rte v. Sexton, 19 wall. 195, the supreme ‘court to 
ae - vy - 











OS es DECISIONS REL 


ee “tt is a ecaanenial duinoiple, ‘aadertying. the. sida (ayiton of" ie country, y, that me 
pth! private entries are never permitted until after the lands have been exposed to pub- eS 
eee ra auction, at the price. for which, they are afterwards Subject to: entry.” 


~The status. of. ‘the. public lands, at any. time, thérefore, as. te heir = ee 


: | | : ive “ offered” or “ unoffered,” is ‘determined. by the fact as to- whether = of 
. > or not they have] been. offered ab t public auction, at b the  priee: fixed Me | 


existing law. 





The price of. the lands" in n controversy at the date “oe the’: passage “of 
“the timber. and stone act, was. $2.50 per. acre; they had not been offered - 
ab public sale, at th at price; hence they: were unoffer ed’ ” Iands, under 
- the rule laid down in Eldred v.: Sexton, supra, and “had not. been i: 
~~ offered at public¢-sale according to Jaw.? . | 
A reference: to. authority: will. hardly t bs. red ae “eatablish:: the. 


C S prpposiions that the legislative. intent. must. control. in the construction 


“+ of statutes... Now, itis reasonable to presume that Congress, when it 
os ‘ passed the timber and stone act, did. not: intend to clash with the line’ oe 
- * of reasoning followed by the supreme court iu Eldred », Sexton, SUPT, ae 
oe es and the. precedent. there established, and: that when it included i inseec- - Py 
"tion one (1) of said‘act, the clause, “and which have not been offered 
+ at public sale according to.law,” it meant existing: law, and asthe land  * 
_. in controversy at the date of the passage’ of said act-had not been ~~ 
. offered at: public auction at the price then fixed by law, it “had not ae 
~~ been offered at. publie sale according to law,” within the meaning of. 


= . that. clause, and hence, was pai to SnTy,. under the timber and 
oo stone act. : tee re 


The: Hot: ‘Becretinry, in: his letter. of instructions to the Conminone: : 


ae of the General Land Office, of date February 21, 1893 (16 L. D.; 326), oe 
-. in referring to the Budd aise, the case: of. Eldred 2. Sexton, and the 


ae "decision sought to be reviewed: herein, uses the following language— Sou o = 


The result of. these decisions, and the acts: of. Congress, may be. summarized. as 


2 Gdtermining that surveyed lands, in-the public land states, ¥ aluable, chiefly for tim- a 


| ber, which at the date of the act. of 1878 belonged to the class, of f unoffered lands, a. 
eae ~ may be sold under. the provisions. of said act. Oe es 


ae a. | : denied. 





. For the reasous herein. stated, and ‘for the: farther reason that: I 
believe the question presented by the motion to review, was fully con- ~ | 
: sidered i in the decision of September. 10, 1892, and. that. nothing new > 
is presented for my consideration, IL discover no reason for disturbing 


the: decision” heretofore made An. the case. The: motion is. , therefore 








- Secretary Smith to. » the Commissioner of: the Gendral Land Ofer Soptom: ree 


eae 





ee | ee Ae | pees ory is cee ae ae = or 7 Oe en ae tan ee Wee 
- DECISIONS | RELATING ‘£0: ‘THE PUBLIC LANDS. . Sie: oe 


ae OKLANOMA TOWNSITE- PUBLIC RESERVATION. | ; = a he 


- 


_ INsTRUCHTONS. 5 _ ee oe 


“Land sat spat for deat hones purposes s and fnoluded 3 ina tract patented to townsité ; i : 
_trustees under ‘the act of: May 14, 1890, may be conveyed by. the Secretar y of the - a 
Interior to the person or persons having omen! charge of SU nob matters on. abehalf - Fe ae 


not the comney BG eng g 


ber 23, 1893. 


I am in receipt of your letter of ine 26th ultimo, bisitismitéing urd my ee 
_— “Séonslderstion letters of James M. Bishop, chairman of townsite board - ~ 
~ No. 4, Oklahoma, dated re spectively July 7 and. 10; also letter of L. iL. ee 
a Briggs, mayor of the city of Norman, Oklahoma... ee. ae ee 
These. gentlemen call attention to the first proviso of section: 22, dof of the ae 
act of May 2, 1890 (26.Stat., 81), and to section 4 of the act of. May 14, ©»: 

: 1890 (ib., 109), and ask as.to the proper. disposition of block 37 in said © . ce 
* gity of Norman. You state that said block is a portion. of the tract of © 7. 
land patented October 1, 1890, to Oklahoma townsité board No. 4-in |” 
. trust for the use’ and. benefit. ot the. inhabitants of the ‘townsite of. No Ore ee 

~ man. It seems from the letters which you transmit that block 37 herein. |... 
referred” to was in 1889 set apart. by. the city. officials. of Norman for py 
court house purposes, and has since been known ‘and recognized. Dye 
the ‘people of the town and county as “ court house block, ” and that. 0). 

_ when the townsite entry: was made ‘in 1890 by the trustees in, trust for. ae 
the ovcupants, they took notice of the fact that said block was set apart. ae 
.. » for court house purposes, aud no individual applications were allowed 
-. to be filed for lots in said block. The chairman of the present towusite --— ~~ 

o board, Mr, Bishop, states that at the. time of the townsite entry by: the = 
-. trustees“ he was. chairman of the boaid-of county commissioners, and) | 
> desired to make application for the block in question for county pur-. ee: 
| poses, which was not allowed by the trustees, fur the reason that the. |. 
- 4. block having been set paar as a, reservation, they had no 1 authority to” ae 
+ ‘deed it. - : ones 
Thus it still shows’: as a poder vations bat, as. airesay’ stated, a coe aN 
tion understood by the populace to be for Ecomaty Soe ae atid or a 
as. “eourt house block.” 2 ee 
_ * . Under this. view as to. the character and purpose. of the reservation, fa Phe 
ae acquiesced i in by town and county alike, a jail has been erected. atacost —— ; — 
ae of. $5,000, and a court house is in course of erection. | The. mayor asks. ee aah 
officially’ that the present townsite board be direvted to deed ‘said block ~~ 
_ to the county commissioners, of Cleveland, county, | ‘Oklahoma, fi for the. os 
, > ase of said-county. : 


The first EDEOARS. bs section 2 5y of: the act: of May 2, 1890, entitled, . an’ 
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a “act to » provide a  vemporany-g overnment for the Territory of Oklahoma, am na 
oe o - ete,, reads—_ e Se ee 
| That hereafter all. surveys for bownsites in “anid Peruaky aiaik: contain | reserva- 


~ tions for parks (of substantially equal area if more than one park) ‘and for schools eyes 


oo amd other public. purposes, embracing in the aggregate not less than ten nor more 7 | 
he A thau twenty: acres; and patents for such reservations to be maintained for such pur _ 
J ‘shall be issued to the towns respectively when organized as municipalities. oe 


"Section 4 of the act of May 14, 1890, provides— 


a That all lots not. disposed of as hereinbefore provided ‘for shall be: rot ae tive Fe te Saat 
* : 2 _Afteotion: of the Secretary of the Iuterior for the benefit of the municipal g government i j 

ae ofany such town, or the same or any part thereof may be reserved for p ublic tise as en 
“<> Sites for public buildings, or for the purpose of parks, if in the judgment of the See- Pe ee 

| ~ eretar y: such reservation wonld be for the publie interest, and the Secretary shall ex- Oe ae 

“ ae _ ecute proper conveyant ces to carry out the provisions of this section. — 7 a 


a question raised by the facts as herein stated, and by your iofier a 
s;—may block 37, in the city of Norman, be deeded, andifso,towhom? = 
The fourth section of the act of 1890 (supra) provides for the execu. 
“tion of proper: conveyances to carry out the provisions.of this section. meee 
‘T think it must be-held that deeds of conveyance must be made for, 
“alll lands falling within the purview of said: section, those reserved. for aS 
public use as well as those sold. ‘This, for the reason. that the trustees re ae 
_ holding the title, will, in the nature of things, and under the terms of a 
~ the first section of the act, in the course. of time, have executed their eS a 
trust and become. functus asa board, while the title should be lodged st ; ae 
“where it can be held and continued by succession under prope con ae “ae 


* Veyanee. as Soe 


_ Now, if. the block Here in question, at present haldi in 1 reservation, ee 
| "may and should be deeded and conveyed, to-whom shall the convey. one) 
eo ce - ance be. made? Under. the section of the law last: above quoted, the = 
_ provision for reservation “for public use as sites for public buildings” 
is. broad. and general i in its terms, and may, I think, fairly be construed las 
~ to include. ground set apart for court house purposes. If so, itseems 


clear. that the conveyance should be made to the person or persons ae 


_ having official charge and control of such matters in. behalf of the Be ie 
s Ong: | ' ee. 
ee = YOu will « cause block 37 to ‘be Aisposed of in "accordance with, the- he 

_views herein expressed. ee oe 
The letters of James M. ‘Bishop, dated July ‘Ith. nd: 10th jast, ig 
| * jespactively; and. that of L. L. Briggs, dated the 1th one are. Yee 


sonclosed herewith for the files of your office. = 





i ae LE a, dees Pgs ay gists Bei Ae 
", * i - = 4 4 . Ns he phe’ Tae ae wy 
- : ! é 
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ee i : | PRE-EMPLTON—RESIDENCE— SECTION 2260 R 8. 


‘Scorr: % CARPENTER, ie oo ae es 


oa a 


‘The validity of a pre- -emptér" S ‘residence is ‘tot affeoted vy the Fact that his 5 wie “ ee 


. refuses’ to live on the land, 


: : The ownership of. city property! 4 and conor oe does set pring a pre: -empton eh foe 


cot within the inhibitory pr ovisions of the second clause of section 2260 R. 8. 


«ber 23, 1893. 


ae ei ia enaidened the case of Roswell M. ‘Beate: Vs Ava ‘Carpenter, on. es 
er : appeal by the: former from. your. decision of April 23, 1892, dismissing ae 
rare vis protest against the final proof of the latter, and cancelling the home- "= 

“stead of the. former for lots,7, 13 and 14, and the NE. 4 of the SEL: 4 of ae 


. Sec, 31, T. 38.N., R.5 E., Seattle land district, Washington. 


SS On May 18, 1887, the. plat of the survey.of the township enibracing oe. 
mace lots 7,13 aid 14, ‘and. the NE. 4 of the SE. 4 of said Sec..31,T.38N, 
oF RED B, was, ‘filed ' in the local office, and. on wt une 9th following , Carpen: 3 gk 
“ter filed his pre- -emption. declaratory statement for said land, alleging «..~ a 

ee _ settlement July 1, 1885... On J aly, 1, 1889, oot made a. homestead ae 
fa entry, No. 11, 784, for the Jand.. | at ie 

So (On N ovember aA, 1889, “Carpenter offered final prvot on his: ‘pre em Sem! 

+ tion filing. Scott. protested this proof, alleging: an a eS : 


3 For cause of protest, . . that he; the: undersigned, is fae same mR M. Scott one 


on the Ist day of July, 1989, ‘made and filed in said land office, his- homestéad: entry, 2 
-- No. 11,784, for the above described land, which, said entry is valid. and: subsisting, Bae 

a and nnder which the. undersigned. has established his residence upon. said land, and” << a 

. improved and: cultivated the same in ‘good faith, and ‘for the further. reason that said ee 

| -:. Ara, Carpenter. has never: established his residence upon. said land, but. thas,’ ever ee : ; 

-, +. since the date of his said pre-emption delaratory statement, lived aid’ resided away 3 i ea 

. fr om said land, and j in the city: of Seattle, above mentioned. ae : oe 

» Hearing was had upon this protest, and on October 1, 4890, thé local 

oficers rendered their decision, recommending _ the. ‘cancellation. Of, Beg ES 
_  Scott’s homestead entry, and the acceptance of’ Carpenter’s final proof... 

From this decision Scott appealed: You. affirmed.their decision, and | 

held the entry for cancellation, from which he again: appealed. Bere 

The evidence shows. that Carpenter is. a ‘married- ‘man, and th at his — eee 

es wife is living; . they have two children, both of age; the son at. date of. oe 

at 7 hearing Was past twenty- -five years, and the d: ang ter, 8 a marr ie d L woman, : eae 
‘was past twenty-two years ofage. | oon 

_ -. The wife of Carpenter was a. midwife and iurse, or followed her pe 

se profession. Carpenter was a drinking man when he was about saloons Co 

and places where liquors. were sold. In 1885, while his wife was away: 9°": 

| from home, he went ‘to this land, in the forest, ‘and went to work improv: 7” a 

. ing it; he was gone from Seattle, where his wife lived, about fourteen... 

ce months, during which time he had cleared.and got under cultivation es 

“part of the land, and had amie a comfortable » shanty, and. some other: eet 


/1600—vou W—22, 


Meo 








oe _ Scoretar, y Smith to, the Coinmissioner of the General Land  Ofiee, Sato 
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: ” Smprovenienti “wlio he wont back to Seattle, he: wanted his wie. to Me . 


- sell ‘two lots that she had bought, and. go. with bim. to his home, and use: ae 


- ee her. money io helping to improve the place. “This -she- refused to’ dog. | wits 
: giving. as a reason. that. ‘she could. do. better. following. her profession ; 5 He 
> that they. could: not then make a living on the pre- emption, She was... 


: . willing to. help: him and did. help him,: but she- says he. drinks badly. : 
eee when he can get’ liquor, and that. he. had: squandered the proper ty she, 
oe had inherited, and that. she. would not sell: her ‘lots; that. they. were. 


"increasing in-valne. She had borrowed some money ($5000) and built - 


ee a house, which she rented; beside this she: had. a house in which her 


es Son- -in-law and daughter lived, and she stayed. there when. not out nurs: ° 


‘ing the sick. She says that she aud her husband have not permanently — 


ee : separated, and that when. he. came to. Seattle he came to see her, and. . 





| ~ they: live together as husband and wite. He built a-very.good house. 


on his land, one and one- -half. stories. high, with good floor and. good | 


ee roof; has a barn: -wood- shed, well of water, eight acres cleared. and four — oe 
he apres slashed, beside a good deal of fencing, and. his: improvements are. yee 
as estimated at. $1500. When. he had his house completed he induced hig. 2/2: 
_ «wife to come to the far m, and tried to persuade her to stay—he desires. 


By to live there because he-can keep away from, whiskey —the: wife See fae 


ae that shée-can get. along better at Seattle. . 


: ie residence on his pre-emption claim, and has maintained it ‘there, and. >) : 
the fact that his, wife declines to live with him, cannot: affect. the legal- oe 
ity of his residence, ’ He voted regularly in the precinct: where his land. = 


Tti is sufficient to say that the eviden ce shows fiat this: man. ane his. ss a 


AS: situated, and the © question of his residence ) was never raised cat such a 


a . times. 


Ba “The fact that: the iste guadhased byt thie ete with her own tf earings! | oe 
. rae have increased i in ad and that she has ¢ an, iicome fr om 1 them, cuts: no oe cee 
figure | in. the case. . ee oem ao 
eS is not: charged i in’ the: affidavit; that the claimant temoved om ae 
| ' es land of ‘his own within the State, and that question. is. not. in the case, ee 


a except that it is raised in. the. appeal. and. in the. argument of counsel. : o 


“Bat had the charge been made in the affidavit, and been brought Teg: 
oe warly. before the Department, I. do: not. donsider that the’ ownership by => 
the wife, of two town lots,.or even by: himself, would constitute such a _ 


condition as would inhibit him under clause 2, Section 2260, R. S., from. 


ae * filing his pre- -emption declaratory statement: for the land in question. 


In‘the case of Sturgeon v. Ruiz (1 pis D.,, , 490). it was said: «The 


Be tenth section of the act of 1841, (Sec. 2260, R. 8.) has been uniformly... 





ae held to extend to residents upon agriculta al lands only, and not to debar - | 


. 8 pre- emptor who moves fre om his own home in a city, town, or village, 2 


upon a pre-emption claim.” This-case was cited and followed in the : a 
ease of Ball v. Graham (6 L. D., 407); and also in the case of Florence, 


rake = L. D, aoe ay “It cannot ther fore: matter that under the law. of . a : 











ae peas, the husband: and wite, have community: interests. in n thie oe 

af Janis, Weld-by dither, °°. 6 ee 
-° T-abt satisfied that the local officers did not’ err in . their conélusions a 
of law. and fact, and that: you correctly affirmed their decision. \ - ee 

Your decision is. ‘theréfore affirmed, Roswell: M. ‘Scott's homestead co ee 


~ DECISIONS RELATING To. THE. ‘PUBLIC LANDS. ee BaQE 


: . : “entry will be cancelled, and the Dre: emption filing.» will 1 remain ee 


: : an a wie Sep BG ee Ae . sc oe SP : F ' 7 : . oe 





ic 


/REPAYMENT—DESERT ENTRY—£XCESSIVE PAYMENT. 


PRANK ‘A. Ware. | ee ae 


‘There i is :no- -authority for the repay ‘inent of apa: minimum. ‘excess “ eritoneously 
- required under a desert land entry of an evel | section Ww thin, the limits, of: a rail we 


aoae pra? x 


tember Bas 1893. 


Ce On the 20th of May, 1891, Frank A. White filed ary. “Spblidation to : 
- make desert land entry for the 8. 4 of Sec. 28, 7.7 S., R. 20.5, ‘Boze: 7 
~ man land district, Montana.. ‘The land was within the. granted limits Of a. 
the: Northern Pacific Railroad, and’ the local olficers required. him to pay 


: fifty cents per acre ‘at the time of ‘his: application. oer: hati 
‘On the'28th of N ovember, 1891, he made. final proof, ‘and omelets ) 


ee ae 





ae “a se oretar ry. Smith to the Connintaionte “of the General Land. Ofte, Sop a 


-. his entr Y> when he was required to ‘pay. an: ‘additional: sum. a of tro. dol- 
lars per acre, making $2.50 in all. : oe 
On the9th of March, 1892, he filed in the local oflicon an ‘application for oe 
on the repayment of the eXCess purchase. money ‘the sum of four hundred a 
» dollars, paid on said entry, as per certificate No. 193, issued at. Boze! 
_) man, Montana, bearing date the 28th of November; 1891. 7 Tn connection ee 
aaa with such application he made oath that hehad not sold, assigned, nor’ ae fee 
Reo: in. any’ way encumbered the titie to the land described.” 3 Dee ig 
. The local officers ‘transmitted the application 1 to your office, ‘and a ee 
‘ 2 the | Ind ‘of. April, ‘1892, you rendered a‘ decision in the case, ‘denying | ee 
- said application, and citing the case of. Henry: L. Davis (12 L. D., 632),°° 0 
-..° in‘support.of your action. An appeal | from. ‘your. decision brings thes, ee 
‘ case to: this: Department. . / oe 
mae ‘Under the’ facts. in. this. base, ne the act of. ‘March 3 1877, aan 
as silauded by the act of March 3, 1891 (26 Stat. , 1095), fixing the price. oft ess 
“desert land entries at one dollar-and twenty-five cents. per acre, With. 622s 
‘out. regard to the situation of the land with relation to the limits of. ee 
railroad. grants, there is no question” but that White was: required 60 22 
pay $400 too much for his land« And the only question before me for =. 
my ‘consideration ; is, whether or not the. Secretary of the Interior has.) Ee 
“the power to repay to White: that $400 after it has found its yey ‘into, corer 
ae ee path of the. United States... ae ee ee See ee 


pins yy 2. = 





ee cee 
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meet isa wall known rit of law. that 1 no: o public officar ‘has’ power. a pay” - ra 


ce ee out of the ‘Treasury of the United. States, without a MS. 
ees, expressly authorizing him so to. do, and however just. and equitable the | eo 


-claim of White may be, unless there is in existence a statute author: — 


izing repayment by the Secretary of the Interior i in cases of. this char. | 


: acter, no relief can be granted. : ? 
All the legislation on the subject of repayment is found i in the Revised 

Statutes, sections 2362 and 2363, and in the act of June 16, 1880 (21 
Stat. 287). Section 2362 authorizes: repayment ‘only'in- cases where © 


 Jand has. been erroneously sold and the sale cannot be: confirmed. — 


Clearly the provisions of that section do not apply to the facts in.this 


~ ease, Section 2363. ‘provides | that. where land has been erroneously = | | 
> sold, as mentioned in section 2362, and the proceeds of the sale invested 


oe e in stocks or otherwise held in trust, the stocks may be sold or. the trust “s | 
. funds may be used to repay the. purehase moneys: This: section does ee 


ae not apply to the facts.in the. present case. eee 
“The first section of the act of June 16, 1880, icolntos. to spe ey ae 
a in cases of soldier’s homestead entries, and “hag no ‘reference to such a 


he state: of. ‘facts: as exists: in- this: case. The: second section of. that. act — : . 
a : provides. that where. entries are “canceled. because erroneously allowed SO | 
,and cannot be confirmed, the’ ‘Secretary: of the. Interior may. make oo eo: 


ae . repayment, and the further provisions of said s section : are a8 3 follows:. 





hae eon foun nde to be within the limits of a railroad land. er ‘ant, thee excess. of a - 


225 , dollar. and twenty- five cents pere acre ‘shall i in like 1 manner be repaid. to the aa Z < z : 


| thereof, or ‘his. heirs. or assigns. 


This is all the legislation by GongieEs 0 on. 1 the: abject, end none e of tthe - oe 


a ap . acts: referred 0 apply t to the. lands _ in asain, n nor the facts 1 in. hs 7 . : : = 


Case. eae : 
oe Phe vee in question’ was, Whoa entered, ‘and 4 is now, { ai even | Sebtion ee 
ee oe scwithin the limits ofa railroad grant,” and hence it does not fall within = 

“cusps the. provisions of thé second section of the act of June, 16, 1880, supra. 
As there i is no statute in existence empowering the Seeretary of the — 








: Interior to inake repayment in. cases of ‘this character, you decision. is. 
affirmed. ec ee eee ee ee na | 


Cee e ee ead 


GARLAND V Mans. 


| Motion for review r of departmental decision of February 15, 1393, 16 
“ ‘Ls, Dod 140, denied PY. Soy? Smith, Repiember 23, 1893. 








cd er! 


ARID, ‘LAND ) ACT_PRE-EMPTION cuaIM. 


“Emmio ‘Tornns. 


me 


° 23; 1893. 
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wet tes 


| ae ‘ ‘The existence of a pre- couples settlement: aan filing dos: ‘Abb: twithdeaw't thé: land ans A 
~ covered thereby’ from selection as-a-reservoir site under the arid land act, but, if ee 
i ee Such selection. is not nosy approved the pre -emption: claim may: then. be: e Ber oj 

ee Ss ‘fected. a ae es 3 Dy bate pg eee pee 


ace Seoretar y Smith to the Commissioner of the General Lani a Ofte, Ste os oh 


con ne. 93d of: 9 Wégraacy; 1 1891, Emilio ores filed is | pre- ‘emptioa ; + ; 


ores declaratory statement for-the NE. dof the: NW..4 of. Sec. 21,7..10'S., oe. 
» ~ BR. 3 W., Las Cruces land district, New Mexioo, alleging settlement on a 
- the 2d of that month. or: 
He. made final prod on ithe 14th of May, 1892, high was i jeoted by ee 
the local officers, for the reason that the land had been selected for | ee 
oJ. reservoir purposes, and. suepeneee. from co by letter oF N oven a 
> ber 14, 1891. ap , = 
eS ‘From such’ decision: ne appealed to. your office, alloging that é hes hed me 
ae fully complied: with all the requirements. of law; that his ‘settlement. — 
: _ and occupation. were long prior to the suspension mentioned, and that, | 
‘payment being tendered, entry should be allowed. te 
On the 23d of July, 1892; you rendered a decision i in the casé, hold. re 
ing that the filing of Torres. did. not: withdraw the land. embraced ~ -* 


therein, from. appropriation by the government, and that as the tract... 


. had been selected as a, permanent site for: a reservoir by the Director . 
of the Geological: Survey, Torres ‘was precluded from perfecting his ee 
entry. . You added that “ should it. hereafter be found not. necessary. 
-.. for this murpeee) then. he aaight: enter, should. ‘no. farther aig be... 
oe : found. 1 . | | one ee 
Sal a Ale: brings the case to the Department by appealing from. your ‘dect- ere 
See sion, claiming that he having complied with the law, the United States 7 re 
_.. has no tight to withhold final receipt and patent, and he asks. thatthe —~ 
eee, local officers at Las. ‘Oruces be directed. to issue to” him DRS ao Pens 
ae receipt for said land. a | : a 
pass . _. The act reserving: lands for. reservoirs, esi: ditehes, ete: for irti-s - ies, 
nk anne purposes, passed. O&tober 2, 1888, (25:Stat., 526) reserved from 2.2009 
“gale as the property of the United States, all ‘such lands as should ee 
ee - thereatter be desig nated or ‘selected. for. such purposes, until ey es 
. provided by laws. oe. el 
“| The act of August 30, 1890, (26 Stat, / 391) repealed 80. “maoh’ ‘of the PAE 
act of October 2, 1888, as. provided’ for ‘the withdrawal of,the public < - 
~. lands from. ent > occupation. and settlement, and. allowed settlement. = 
. ‘sand entries to be made upon said lands.“in the same manner as if said 
: ~ law had -not been. enacted, le adding, however, : “except that reservoir’ : 
oo ae heretofore selected, shall 1 remain. A segregated and reserved. from ae 


fae *s ‘ se 7 
wage te AB ae ie eo Sey 
oe nie 1 
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entry. or settlement, as : provided by said act, until otherwise spice . . 


ge law.’ ” 


By the 1th s section of the act of March 3, 1891, 0 Stat, 1005) it a 


“was provided 





“that reservoir ‘sites ioeatad or ‘selected, wind: to be located and. Selected dee the” | a a 
provisions ‘of tlie act’ of October’ 2. 1888. and:amcndments ther eto, shall be restricted. | a 
0, and shall contain only so miele land as is actually necessary for the construction’ a 
and: maintenan ce. of reservoirs, excluding, so far as practicable, lands gecupied by, a — 


“actual settlers at the date. of the selection of said reservoirs. 


- Reservoir. site No. 38, on the Rio Grande River, New ‘Mexico, was ae 
"selected on. the 27th ot February, 1891, and embraced the lands in ©. 
- question. - Such selection, therefore, did not come within the provisions. oe 
SOF the: act of Angust 30, 1890, not Aaving been made: EOE to the fas: oe 


pxolided ee reservoir sites, so far as arketicable; lands ovenpied by. bat 


- actual, settlers at. the date of the location’ of said reservoirs. 


On the 27th of February, 1891; when the site for reservoir 2 ¢ No. 38 
“was selected, the land in aniestion: “WAS: occupied. by’ an actual settler. 3 
It should therefore be excluded from the- site, unless “ actually, Meee ee 


sary for the construction and maintenance of said reservoit.’ ” 


~ Under date of Mar ch 21, 1892, you. transmitted to this Departmient. Lt, 
an abstract, showing: the satus of the lands in reservoir site No. BBy ee 
and among the lands.covered either by pre-emption declaratory state- ee 
ments, or by: entries made subsequent to date of selection for a reser- 


voir site, and therefore e stibjeat to selection for that porpone, is the eet: oS 


in question. gla 


~The: map. accompaiying said abstract, shows the land to be actually ae 


Zz 3 necessary for the construction and maintenance of said reservoir, as it: — 


is: ‘represented as being, or to be, entirely covered by. water. “This 
- mnap, abstract, etc., have not yet been finally passed upon and approved c. 
oby, the Secretary of the Interior, but-as the case now. stands, I. cannot. as 


Brant t to Torres the relief asked tor by] him in his s appeal t to the ee ue 


- ment. 


~ ‘He. was, aware ‘that the land was anbject 1 to Selechon for. a reservoir Rome 





“site, and within a few days after his settlement and filin; 25 it was in. fact hy 
80° selected. “This was before he could. have: expended a very. large.» 
sum in 1 improvements, the value ot which. were pibeod: at $200. at oe . 


* gould have qnade entry, inaicad of filing therefor: His filing ng did mnotis: a 
_ withdraw. it from appropriation by the government, and I can only) 


repeat what, you in effect said, that if it should hereafter. be found not. ao = 
necessary for the purpose ot ‘constructing or. maintaining reservoir site =. 
No. 38, or such selection should. not be: finally approved, he may make 0 


ea “for: the. land,: ‘if there be. no other objection. The, decision 


_aapealedt from 1s sustai ned. 








| "DECISIONS RELATING tO. THE ‘PUBLIC. LANDS. oe OF Rages 7 
‘ | : - SEYTDEMENT ¢ CLAIM_NOTICH. rr koe 
-Minzs v Warren. (ON Review). 
‘Astaall ore of t the. extent of a raeyllensent claim sei pr otect such’ ne as: se : 





the subsequent entry of another; when such notice i is suppor ted by actual settle- ee oo 


wae ment and 1 impr ovements upon contiguous land. 


ie. ‘s Seor etara y Smith to the Commissioner of the Goneral Land afte, Sep: 4 ae a 


tember. 33, 1893. 


| ‘Ont the 17th of Marsh, 1893, you transmitted: ‘On. the ab of ° bake: ee 


eB Miles; motion for review of the decision of the Department ‘of: Jane" 


.uary 6, 1893, in the case of said Miles against. John: Waller (16 L. D.,; 


519), in which the rights,of Waller to the NW. 4. of the SW. 4 of ‘Sec: ee 
28, T. 34N., R..37 E., Spokane land district, Washington, w were held oe 
aon to be: super’ ing to ‘those of Miles. . | rs aoe 
On the 23d-of: June, 1899, ‘both. Miles : and Waller appested at. ine 


a. local oftice, to ‘make homestead entries for land. The application of aoe 
~S -.. Miles was for the NE, 4 of the N BE, 4 of Sec. 32. the ‘EL $ of” the SE.-4.0f wees 
os “$ee..29, and the NW, . of the sw, 4 of Sec. 28, said township and. 
o>, Tatige, ‘While ‘Waller applied. to enter the SW. 4 of the NW. 4, and the ee 


ON. dof the SW.g of Sec. 28;.. {6 will be. seen’ ‘that the two conflict, Cea 
to the NW, } of the SW. 4 of Sec. 28, oe 
ee oe a K heating” was appointed to atone ee respective’ tights, “he oy 
o ~ local: officers decided in favor of Waller, : and their decision was affirmed © 

= "by you: on the 3d. of M arch, 1892. Your judgment: Was aftir med by. the: Fe 
oa Department, in the doeision of which a review is. asked. a 2a 
oe ‘In the decision. complaitied ‘of the Department. ‘found. that “Miles a 


Pas ‘established his residence upon land in Sec. 29, in 1883, and that he sent. oo 
a written notice to Waller, in 1888, ‘informing him. that he claimed’ the: oe 
mae NW. 4 of the SW. - of See: 28, 'T.. 34 N,, Re OFT. E. , the. forty- acre tract se 
os in ‘controversy, “After: finding’ this. fact, it ane ‘added: “Bat such. oe 
> «written notification is of no validity i in the.‘absence of the settlement, ee. 
and residence required by J law.” No depart tmental decision. is cited in “0 


2 “support. of this ‘proposition, ‘and think no case can be found, ‘holding | . 
‘that settlement is confined by law to a technical quarter section. The 


"Department has frequently held that the notice given by settlement. 


and improvements extends only. to the technical quar ter section upok. * ie . = 
-awhich they aré located. This was held in the. case of Pooler v.dSohuson: 0. 


(13 'L. D., 134), and in’ other. cases therein cited, but in that case the 


-. . doctrine id down in Cooper ov. Sanford (11. L. D. , 404), that “actual aA ts 


: '. notice of. the extent of a’ ‘settlement claim will, protect such: claim. AS — qe 


ae against the subsequent. entry of another,” was recognized. | Cora 
- In the case last: cited, it. was held. that, acttial notice of: the extent of kage 


oe ~ a-claim was. as good as that. givens. by. improvements,. itbeing impracti- 3 ae 
_ gable for. a-settler.to Place improvements:on all the: subdivisions of his’. « . 


- lai: at the instant: of settlement Tt think, ‘therefore; the. @ language © 
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7 A tes fr om the: design. complained of, is Snoba in. fiarmony: with: the aS 
“decisions of ‘the Department, but, rather, that the position of the = > 
ee Department is; that notice given in any competent manner is sufficient. ae — 
This leads to the conclusion, that if Waller had: done nothing. Oise 

oe -establish. a claim to the forty acres in coutroversy, prior to the written 
“notice served upen'l him L by Miles, in 1888, the latter has: ‘the super iF — 
. “pight to the land. ae 
= Bees The land. for which Boe par tee en to make! sii on. ‘the 23d of. ae iS 
eS . ah une, 1890, was not open to entry until that day, although prior to ‘that - oan 
oo time it“ was subject to settlement. It appears that in the spring ies 
_ *» 1887, Waller-built a house upon the SE. tof the NE. 4 of Sec.29. He 
—o desired to: include i in’ his claim the SW; 4 of the NW. 45. and the N. 4. z Re 
oot the Sw. dof Sec. 28, but a person named Floyd Lawson also wanted Loe 
to secure fhe whole 6r a: part of the SW. 4 of the NW.#of said sec. . * 
ca! tion. “Waller fenced about seventy-five acres of the sue fof. the SW 
oo of of said. Sec. 28, and built a log eabin for a granary on the forty: acre 7 _ 
a “tract i in: ‘question; and broke.four acres in 1836, and raised a crop on it) 
in 1887, He had, at the time of the. hearing, eighteen acres in grain,” — 
a. potatoes. and corn, and he cultivated it in “crops. ev very season since 
1886. 7 Be set 
ee hase Dank ‘April; 1890, he emoved his iowse to the SW. 4 af: the NW. ; pot” eae 

oe Sec. 28, which he had all the time included in his eau and. abandoned oe 
she forty acres: in See. -29, upon which he had previously been living. ae: 
 ° Dhis reduced. his. holdings to the three for ty: “acre subdivisions in 1 See. oe 7 
> Oe oe 28s for. which he applied to make. entry. a ee e 

ae th 1883, Miles made. settlement’ upon lands: in ‘Sec. 29 socutiguota: to eee 
. -the'land in controversy, He made no improvements upon the land in: 


-, 


. See. 28, Bee to his eine? notice: to water that he claimed the @ same, . : : : 


eeeceeee Ue 1888, a i ree 
ao In your: te doriia. you found that he would riot then have nade ai latin ee 
2 to said land, had not.a new survey of the township, then just made, put. ae 
oe some of his fence, which he supposed was upon the line. between’ sec- a i 
a tions 28 and 29, upon the land.in question. ae he oe ee 
«Yow found that under the circumstaices of: the case, oe claim’ of Soe 
oe ° yeilea. to the land could ‘not date from the time of his settlement’ upon oe 
ae » ) ithe: contiguous. land in See, 29, in 1883, but from the tine of his notice 
-- > to Waller, in 1888, and thatas Waller had, prior-to such notice, improved | 
ae cultivated the land, his. rights: thereto were eae to those of oo 
we think 5 your coiielusion was Cor fect; and that iti Daparimént: aid dnot’: ae 


. Lae 


Sait in. affirming your. decision, although some of the reasous: eave see a 


_-, such affirmance were erroneous. — 
sui The. ruling in the decision complained. of, that ‘written’ nea of Thier io 
cee of a settlement claim, “is of uo validity in the absence of settle. — 
“ment. and. residence,” will not be adhered. to- by the Department, bub. ss 


Prather th the rule as: stated in Cooper ¥ v. Sanford, that “actual notice of vs : 





oo Pic be ae Oe . Be airs ts ie, ore Bata as set OA fie es ay ee iene ee ek ae 7 ONO EAR SSS gy ae 7 
oh at ae eat peace Teas ee Hee Uae ine et ha ae on eG he eee oe we: : ; . 
Mw: eta hae - Ree eee es ne oe q - aa - A 

: a oe : é 


pat” 


settlement. and improvements npon. contiguous. land. 


- tion, was: sufficient. » a, heed : 
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the extent. Of: a moniemont lain will protect: stele ‘lain as caadua the. x - 
~ subsequent. entry: of. another,” when such notice is supported ee ee 


This would,hold that the notice of Miles, who lived and hadi improve- < o 
“ments on land. contiguous to that i in. cushion: although i in. another See, Oye 


oe the. case at bar, however, it havin ig beat found that Waller's set- : ae 
“tlement: upon. the land in. ‘question, was. not Subsequent. to the nhotice by! rae 


Mites but. prior thereto, the latter was not. injured. by the. erro. neous » has 
ruling: complained. of,. and. the ‘motion ‘for review of said decision. ae 


oe f 


= "accordingly denied. fae ee ee ae ee 
7 a8 Xs . a 


7 . : . oar 


_APPLICATION as ENTER—RAILROAD LANDS-SETELEMENT, ‘ 
| MILLS. V. Dany. 


“An application t a Sate to be valid, inust- be ‘hade: at a tims. when the land is free c 
. . from appropriation, and legally subject to entry. vee 
7 The forfeiture of railr oad lands declared by the act of September 29, 1890, was com- 


plete on the passage of said act, and ee to ey ement + immediately'the lands Mes - ae 


designated therein. - >... es , Fe 
A settlement on such lands, after the passage of said act, ane pr ior to the time when ; 


- the lands were open ‘to entry, is protected as against the intervening entry.of . : ae 
_ another, if asserted. within three months from. the time when said land i is, sub- ee 


ject. ‘to entry. 


A formal application ‘to enter, calle: withh. ie month: from aottlement; is nots! ° = 


_ required to protect such petbleoul as against the intervening entry of another, 
if the settler initiates a coutest:. against said entr y, alleging: his: OWD: ‘priority, 
within three months atter the: land becomes subject to entry, ot cet ieee ie a 


4. 


- Seeretar y Spite to the Commissioner of the General Land Oe, Septem. ss ae 


oe 7 ae. 20s . = ber 23, 1893. 


Pats “The land inydlved.i in this 5 oohtrovendy i is ‘tie. SE. 3 4! of See. 7; 1: 49 Ni ene 
; OR: 8. W., Ashland district, Wisconsin. It was within the. oraiited line ae 
i -its of the Portage, Winnebago. and ‘Superior: Railroad, (now tlie Wis: 
-~ consin Central) and. was. restored to the. pablis.. domain. °F, the forfeit- eae 


: _ ure‘act of September 29, 1890, (26 Stat., 496). 


_. .The' 23d of February, 1891, was fixed by official monies! as ‘the day. for 
- the allowance of entries on said. lands, and jon that day Albert J. . Daly eee 


ae : a : made. homestead entry for the above described: tract. 


-.-.On the 17th.of March; 1891, Edward’ Mills filed an. affidavit, of dons Red 
meu “test against said entry, alleging that Daly was not entitled to the bene-.-. 
= fit of: said entry, for the reason ‘that he (Mills) applied to make entry =” 
for the land on the said 23d. of February, 1891, at an earlier, honr'than. ~~”. 
oe Daly, and that he was: residing: on the land at the time of. making. said °°. * 
hae application, ‘and | had mhade® valuable B unpeoy omiente the Lees while e Daly . oe ; 


had not then settled on the land: 


ad 


A hearing: vwas had, after which the local officers, on ‘the 10th ofS. 
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a AND S. 2, . i. oS ee 


. 5 aly; ‘1891, ‘rendered: their decision i in. the ¢ case, in. which: they held ithat ona 


othe settlement made by-the contestant upon the land did not entitle — ee 
~ him to a preference right of entry therefor. Such decision was reversed 





2 oe brings the case. to the Department. 


oe BY. you on the 19th of May, 1892, and an appeal from. ca nt jadgment: ee 


eee ne: evidence in the case. shows that Mills fir st went: upon the: laud ed 
gr the 5th ‘of. December, 1890, at, whieh: time there was a log house: — 2 ae 
A -» thereon, par thy completed... This he purchased for $25, and during that. ae . 
-” -month completed its construction and occupied it for two or threenights 
es the latter part. of the month, having put into ita. stove and: some ‘pro: one O 
ee visions. “He also did some lear ing “daring: that. month, and. the. follow. — co 
= ing Ji anuar Y; and slept i in the house a. ‘few nights ind: anuary and Feb-.-. cone - 

: ~*-paary,: 1891, being absent at work ina logging camp a good portion: of ee 





. Single 1 man, twenty- three years of age. 





~ the time. At the time of the hearing lie had'a patch sown to rutabaga = ee 
~~ .geed,. and. another patch prepared for’ Planting potatos. ‘He was, a aes 


“The record. also shows that an application to. inate. tomipstoad onlay . 


ae oie the land , accompanied. by the necessary affidavits, made by Mills; . 
co Was received. at the local office by mail, on the 23d of: Februar: Vy, 1S0le 
- Tt-was: rejected for the reason that it. was thought to: conflict with a | 





: ey the entry of. Daly had been allowed. 


| soldier’s declaratory : statement. The local officers afterwards. discov-. 2) 
ce ered 1 that. they. were in error, as said declaratory statement was for land. atte oe 
>” -in-range nine, west, instead’ of range eight.’ In the 1 mean ne however; ee ag 


2 The application. and affidavits of. Mills \ were piadé on 1 the 21st of Feb. eee 
- ruar y, 1891, before a United States court commissioner. This was two. 
» days prior to the time when the land was open to entry. Theralingof 
the Department is that an application, to be valid. ‘must: ‘be made at aor 


= - time. when the land is free from: appropriation, anil legally subject to. 2 
ee entry. “This was distinetly stated in a cireular-of instructions, issued ee 


ie registers” aud receivers, under date.of. January 8, 1878, (4 6, Ti 0; | - 
167)... This. circular was in accordance with the views of the Depart: —. 


ment, expressed in the case of Hiram Campbell (5 C. L. 0. 21), whieh 9." 

a Was. decided. December 22, 1877, aud which: held that: “in. no case Can) Y 

a = al affidavit; made while the land is appropr ‘iated, ander. the provisions ae oe 
lof: Jaw, be received. ” The same doctri ine was held in the. case of John- ae 


--y, Hoekett (14 L. D., 127). 


8 pfolestion was not: ‘endorsed upon the papers by the local officers. 





= son Barker (1 li. D. , 164); Staab v. Smith os i. D. 520) and in n Hlolines. oe 


a Tt: seems, therefore, that the. ‘application of” Mills to. jaake entry ie 
the] land was properly rejected, although. the proper: Treason for’. sueh oe 


_ In the case of the Southern Pacific Railroad Company: wD, anid eae ‘ 


(14 L. Dz, 359), it was held that the forfeiture declared by the act of - 
5 September : 29,1890, was complete on the passage of the act, and opened - ty 
Sto: settlemetit: ‘immediately. the lands” designated therein. While: nou * 2 





oa aubject t to a until Hebrnaty 23, 1891, the land i in -eontrover sy was ae 
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ey subject é to settlement ‘at any: ‘time: after September 29, 1899. “To, Neils U ae 
ae - Southard’ (16, Le D., 386), it was’ said: “An. application. ‘to enter’ Jand 
—-, 4. eonfers no: greater rights than: settlement, and gives. to the applicant = 
“+ “no ¢laims superior.to those of: an actual settler por ‘the, land: at the: ee 
: time the application ismade” | ee oo ee 
This doctrine was also recognized i in me case. of Gillen: v. Beebe, et ai eae 

_ (6b. D,, , 306), in.which it was held. that. “a settlement made. on the.) « : 
~ -reservoir lands: opened. to disposition by the act of: June 20, 1890, after a 


" the. beginning of the caléndar day fixed for such. opening, and prior to 


_ the entry of another, made on the same day, for the same tract, defeats 
‘the right of the entryman.” ' In. that. case’ the settlement. was made oe 
- “betiween the hours of 12 and 1 o'clock, a. m., of December 20,1880”, 
while the. entry was made’ at the-openin g of the land office ¢ ou 1 that day. , 
. ae also Johnson v. Crawford (15.L. D., 302).- ea 2 oe 
we Counsel for Daly admit.that if Mills ade ‘been an. ‘nodal: sattlen in ote 
ee good. faith, on this land prior t> ‘February 23; 1891, and if lie had within, fe 
Lee three months, filed ; a legal application to’ enter the land, Daly’ sentry. 
—: should be caneeledy.and that of Mills allowed. Ati is claimed, showever, 
: that neither of: these’ conditions appear. «. coe 
_ In. the case of Rumbley v. ‘Causey. (16. L. D. ; 266), Gt was ‘deni ed tab. oo 
a. “ibs Was not necessary. to, make an application, to. enter land withiii. three. * 
- .=' months after settlement, in cases where the land was already. covered | a 
. -. by a prior entry, and that bringing a contest:against such. entry, within _ oe 
= a . three months: from the date. of. settlement, pr eserved all settlement -- eo 
rights, as. effectually : as could be done. by an ‘application toenter. “It: 
owas said: “A prior. settler, who initiates: a contest within three: months hie 
after. settlement, and: who. applies: to ‘enter. the. if and - within: thirty 2 os 
re asys'a after cone? ‘notice that he has succeeded | in: his contest, Is. tm 
oe ro | Tt ne oe antag thatd in ere case , a: bai, the eee eaient op Mills ma. 
oP - made on the 5th of December, 1890, swhile- an affidavit of contest was... < 
not filed until the Lith of 2 March, 1891, more than three. months there-. oe 

-  atter. The land was open. to Betblement fr ‘om. ‘and after the 29th day: of en u 
-_ September, 1890, but not-to a legal application. to enter, until February 
23, 1891.. Had ie made settlement as early as he might, he could not... 

| have filed an application to. enter within three months from that time, 
. nor instituted a contest; as there could then. have been no entry-tocon- 
~ test. In such a case, I think the rule should be that the application. to 0S, 
-: enter should be-made, or, the contest. initiated, within. three months an 


es atter the land became anbiece to entry. - 


“—.. . The Department has repeatedly passed upon the: Gueedion as to hat ene - 
a a He on the part of the claimant constituted: settlement. //The. reco enize a oe ; 
co oe a rule. is: that ‘ ‘Can. act of settlement i is’ complete from: the instant the set. . ee 

ler. goes upon the land with the intention of makin g@ it his home, and. hs 
a. x performs some act indicative of such: intent; and. such. act is: sufficient 
t,t if it tends to. disclose é a + design to o appropriate the. Jand | in n accordance 
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ne “sins jaw". ‘Franklin vw March, qo L. Dy 582); ‘Bowman + OF “Davis: a = . 
- “The da in this case anaes Mills hie that rile, and: his initia: ae 


=y “tion of contest against the entry of. Daly, relieved him from the neces = : : 
-— sity.of making application to enter the land, within three months after 


. ‘it became subject se as ‘before his sentry could. be ‘allowed, ‘that “of ae 
me ey must, be removed, rs tea 


Mills ‘should be ‘allowall to make entry for ‘the land. “The. ere ae 
ae appealed from is therefore affirmed. Oe ee ee ee 


“JURISDICTION: -NOTICE-MOTION FOR REHEARING. 
Lone Jon Er AL. v. . RopINsoN ur AL, : He 
er ee REVIEW. 


| The Land Department i is without juriadietion to render. a Sadament affecting the 


status of an entry, where the: entryman has not. been made a party to the pro- . 


. ceedings i tin, which such Judgment i is rendered. ' 


j 


“A motion for review will be: dismissed if not accompanied by affidavit that iti is made ce 


in good faith-and not for the purpose of, delay. : : 

A rehearing will not be ordered where the application therefor showa that fie’ pro- 

posed additional. evidence; was within the knowledge of the. appear at thie 7 
time of the original hearing. : . a | 


* Seorotary Smith to the Commissioner of the General Land Ofc, Septem 
| ber wy 1893: : 


“On the 21st of ‘Margh: 1893, you. transmitted, on the part of Christo. | 

' pher Robinson, Thomas R. Gibson, Julius Larabee, Harrison Williams, 
Enos B: Peaslee, Charlés A. Barron and ©, H. Ambercrombie, motion 
for review of the decision of the. Department, of January 6, 1893, in 
the case of Long Jim and other Indians, against said defendants, and 


x : : one other (16 L. D., 15), in which it was held that. the rights of said 


cae Tndians to'certain ‘lands in the Waterville land: district, “Washington, oe 


oe ih were. superior to the claims of said white defendants. aoe ae 
~~ On the 10th of April, 1893, you. transmitted. a further and: ene es 


= op . missed, 





o motion for. review of said decision, on the part of A. W. La Chappelle, ae! 


who was also a defendant in said proceedings, and. on the 31st of May, 

ew 1893, you transmitted a motion for: Pehoaring i in 1 said 1 Ba9e | on 1 the part era 
a of all of said. defendants. otk ee ae 

Rule 78, of. the Bules of Prasties, provides that: “ aooione for vehear- a 


: ahs and review must be ‘accompanied by an affidavit of the. party, OP. 


vere hig’ attorney, that the motion i is made in ve faith, and. not. for ee 
pe ‘purpose of. delay.” eee ec ; ae nee es 
No such affidavit atocompanies the: motion for review filed! on ‘thie e part ee 
vee of the defendant J La Chapelley.a and. said motion: is for that reason dis: MoU aAS 
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On tlie 11th of October, 1890, Thomas R. Gibson. ‘madé homestead _ 


i = ei ee for-the EB. $ of the SW. 4, the NW) 4 of the SW.4 and. the SW. | 
; = ~ h of the SE. 4 of. Ses. 12, T, 27 N. R22 E. , in ‘said: land. district. - The Sie a 
et several: acts: applied for ' by: Long Jim contained ‘525, 30. acres and — 
embraced the W. } of said séction 12, which. included. eighty: a acres: of ¢ i 
the land’covered: by the: homestead entry of Gibson. ne 


.On the 10th of January, 1891, W..F. Allender, -who acted as ie 


: i geent of Long. Jim, and R. Ww. Starr, who then, was, and still is,. the. 


: attorney for all the Indians mentioned i in the case, appeared at the local . 
sae : office, and stated that the ieighty acres in contr oversy, covered. by. the | 
: ~ entry of Gibson, was inadvertently included.in the land. described. by. 
_. . Long Jim, and: that he made no. claim thereto. Allender made and’. 
>» filed an affidavit to that effect, and Gibson was thorupen. allowed to. 
commute his homestead to a. cash. entry. ms 


‘In your decision in. the case, eendered: on the oth. of J ily 1892, y you: 


: | Teeited at great length all: the facts and circumstances ‘connected with 


the case, 4nd held that said: Indian. applicants were: entitled’ to have | 


a . allotments of. lands. made. to them in ‘severalty in. the quantities. and - 
manner: provided 1 in the -agréement of: July 7, , 1883, and. that the ret o a 
of said several white. claimants to the land, dlaimed. by them, was sub-. | 


ordinate and ‘subject. to the prior and. superior right: of. said Indians. 


stead entries of. said white’ claimants, in so far ‘as they. might. ‘include 


. any tract of. land which h might bez allotted by the. peepen authorities to 
baie said Indians. ge 


You concluded ° your, decision be saying: “Thomas. R. Gibson's S “said” 


an ‘commuted. entry No. We ve is also suspended to await such action. as may” 


be deemed just .and- proper in the. premises by: such authorities. 2 


-Under-the circumstances of the case,-you had no | authority to ae 


: such action i in reference to the entry of Gibson. “At Tad. been allowed , 
_ upon the. statements. and affidavit: of. the: attorney and’ agent. of the. 


bees ‘Indians, that no. part’ ofthe land. covered by his entry: was claimed by. 
3 oe -. Long Ji im,’ or ‘either of: the other Indians, and his right to the land: not. 

o being questioned, he was not made a party to the hearing in. the case. 
_., before the local officers. . You, therefore, had no jurisdiction to ‘Tender - 


ae a) judgment affecting his’ property interests in the land, and. that ae 


‘This action is based upon the facts set forth in the affidavit of Gibson, 


i. "now before’ me, which are in no’ way. disputed - or questioned by the. S 
oe oe attorney for the Indians, i in his ‘answer to. the motions for 1a, or ini = a 
ae - oe ae to the bd eau for rehearing, ae ree a 


~ 


You therefore. suspended, and. held for. earicellation; the several home-:: . 


. + of your decision wherein you did so, should have been set aside in the | = a 
2 a departmental decision complained of. Tt was, however, Paes 
a overlooked, and your whole decision was affirmed... IT -now. modify, said 
- 2 . ' departmental decision. $0. as to omit from affirmance. that. part: of. your’ 
"decision of July 9, 1892, wherein you suspended thé commuted entry of - 
ed _ Gibson. . ‘That part of your ‘said. decision is TEODy, set’ t aside, and said 
-” entry will be allowed to remain intact. | 





Bo 


\ 


“e 
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_ Gibson. makes oath thab-« on the. “o5th. of January, 1893, ae , received 2 - 
 pbties, of the decision of the Department in: the case; ‘that he: never =. 
before” received any notice that he was a party to said: contest, in: any ree: 





manner or form, and therefore has never had any chance to defind Hise 0: 


rights; 7 that: Long Ji im. does not claim his: land, or any interest therein; . ee co 
. that itis not topographically or naturally cpnaisctad with Long Jim’s °-. 
land, being mostly on a high table, two hundred and. fifty teet above 
his claim, which is on the lake shure; that he has held, occupied, culti- Se 
vated and: fenced the land: for: four yeas, planted trees, aud built a, 
house and ‘out- buildin gs, and in every respect complied with the law; 9°. 
~ that when he took the land it. ve no marke or indications of being a 


: . that lie: has. never ee made siliey 6 or filing for. zoverniient Tania? ane : 5 
that his entry, and all his acts in- regard to this tract have been. done - oe 
. in good faith; that he is on the best of terms with.Long Jim and hiss 


brother, both of whom frequently: visit him, and take: meals at his = cm 


- : house. 


oo was correct, aud the motion for review is accordingly denied. 


- This leaves for consideration the application for rehearing, which is a. - 
aS joined ' in by all the defendants who had at any time taken part | in the ee . 


ros case, up to the time of the rendition of the judgment. complained of. 


~.. This motion was filed on the 8th of April, 1893, and for the purpose — se 
“Ok: avoiding the obj ection that it was not filed ihe thirty days from fe ee, s 
~- notice of the decision in the case, it is claimed to be'based upon newly ee 
- discovered | evidence.. It partakes much more of the char acter of. a cS. 
~ motion: for review, t than for. rehearing, and falls very far. short of inaking oe 
a case “in accordance with legal. principals. pelea et to motions a er eee 


_ new trials at law. Ds 


“Ite is: not® proposed. to. subinit any evidence, “i in case a y tehearin o PS a ae 
re be ordered, except such as‘was within the knowledge ‘of: the Se 
_ parties at the time of the ori iginal hearing. Some evidence onthesub- = 
ject had been'introduced, aud it is claimed. that the additional evidence oo 
"was withheld, on’account of some agreement made with the defendants — a e 
and Special. Agent Litchfield, in which he undertook to adjust the: mat. oe 


5 satisfactorily. to: the whites. 


Besides s shaxging ‘bad faith on: . the part of said special agent, the 





a 


oo have éalieady coyinwed: the decision n aéalatnad: oti SO. fai as = Gibson oe 
is is concerned, and dismissed the motion for review, of La Chapelle. Ag) oe 
~ to the other: defendants, no questions in the case are presented by the 
motion which: were not fully considered and discussed in the decision =... 
of. which: a review is asked... Itis claimed that such decision was based. a 
- upon ex-parte reports-of special agents, and other niatters outside thes. 22 0 7 
» record. Ido uot find this to be the case... Those matters are. mentioned 2 
in the decision, as circumstances in harmony with the record, but do 
: not: form the basis of the conclusion. reached. I think: the judgment. Sie oe 
“rendered, as to all the defendants served with notice of the hearing, fo 
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ae apolionss for a Tenearine: propose to aint evidene | in abort of the” : pe 
mee charge that the. Indian claimants are Moses: Indians, and only entitled . = 






ee to lands in the Colville reservation. This evidence would-be. merely” a 


-* eumulative, and evidence of that character will not authorize a av rehear= 2 


a “jog. ‘The motion is denied. 


; . 


CO. AL , LANDS—DECLARATORY STATEMENT—TR. ANSEEREE. 


“ “UNION: COAL Company. 


J 7 


cai No restetl rights are cee thr ough filing a coal dscincuony statement, aid a sale.” : . 
of the. land thereafter by the claimant, prior to final proof and entry,. defeats eae 
his right to peal: said land, and an entry thereof made 4 in 1 his: name must ee eo 


_ < canocled, 


oe Awe 


oe fee _ ber a3, 1893. 


14 


3 . - Secretary y. Smith +0 the Commissioner W of th ie. General Land Loft, Sipton- o we 


This case is s beouehe: te thie fe Départinedtn upon 4 an \ appeal by. thie. Union a 


— 7 Oak Company; from your. decision of. October ‘4, 1892, in which yous - 
ae declined to reinstate the coal land entry made by. Solomon Rothschild, a 
eer s:) the 2d of. Mareb, 1883, for the'S: 4 of the NE. d and the N. 4 of the” ea 


= SE. of See.:7, T. 15 8. RB. 86 Wi in 1 the former Leadville, now fe Gann ae 


e son, land district, ‘Colorado. 


‘The entry was "mids ainder the otoiialona of the sat of 1 March 3, e730 


- -. “(17 Stat., 607) entitled. “An act to: provide for the sale of the lands of. ote 
othe United. States containing coal,” and- was. canceled. by you-on the | 


| 24th of March, 1891, because: of the failare of claimant. to furnish, evi- 


= dence essential to the: validity: of the etry. 


After the cancellation of said entry, the Union ‘Coal 1 Ooinpeny jade - Pees 


a pany was the owner. of the land. covered by Rothschild’s entry.” 


2 a: appear to your. satisfaction, that at the time of your call for such‘ rae 
_. additional evidence, the claimant was dead, and farther, that said com. i 


ee ‘The counsel for said compan y was | then informed that the. final affi- 
- davit called for by you, might be made by. the authorized agent of the Pee 
present owner. supplemented by. a Jiaed certified abstract, of: re ae 


brought: down to date... 


Sach affidavit was: duly, made - E. s. Ep moley on ‘the 30th of J alps Be : x | 7 
', .1892, and the abstract of title called for, showed. the title to the land din; a 


| ‘question to be in the Union Coal Gompaiiy. 


Such abstract farther showed that on, the 4th any of N oyenibér; 1882, ee 
Rothschild conveyed, by quit claim deed, ‘all his right, title and inte? ne See 


< © estin said land, to The Union Pacific Railway Company, with “arthor- 
. ity to-make purchase of said lands from thé United States, i inthename . 
Sees of the: grantor. herein, at the proper land office”, ‘ete... ara fe aa ’ 5 

eae The original affidavit, or declaratory. statement of Rothschild, oe foe 


ae which, he: declared his s intention. to ae the 1 land in nn question, under a “s oe 


6 ee sie bit 
Se Alle ee 5 





852 i 
~ the® provisions of the act of March 3, 1873, oe date ‘November: re ‘1889, oe 
., -. thé same day on which his. deed was. ‘executed. In that affidavit. ne ees 
aos stated that he came into possession of theland on. the 6th of Jr une,. 1882,,. eee. 
egg that, it was of the character: contemplated in the act of” March Batol eee 
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BaP IBIS oo fi: 


The Anal affidavit, vpon Sieh the final eautiieate: and “pecelpt were 


“jasuéd: “Was nade. by Robert M. McDowell, who described himself as 


the duly: authorized agent of said Rothschild. His affidavit. was sworn ~ 


: to. before the register, on the 2d of March, 1883, and in it he described 
| the character of the land, and the character on value -of Rothschild’s ae 
. Improvements thereon. ‘He also made oath that Rothschild made entry | 


for the land for his own use and benefit,-and not directly. or ee eee 


for the use and benefit of any ‘other per son. 


Oecaae called’ for, and not being furnished, the entry was canceled, as already ro 
stated. (When the abstract of title, showed that Rothschild had sold. 
<> and conveyed all his right, title and-interest in the land, four months 
ok before entry. therefor was made in: his” name, | and. also in his absence, ee 

you refused to reinstate said entry, I holding that such entry was not =, 
made for his own tse and benefit, but for. the: ‘use and benefit of the. oo 
2, Union Pacific Railway Company, or its wranteg, the Union Coal Com. eta 
we Ta the gen before: me, “ig is = alleged that you: eas in iodine: and - cme 
rank deciding that Rothschild. had not, prior to his. sale of. the land to the ee s 
ea Union’ Pacific. Railway Company, , the gre antor. of, the Union Coal. ome 


This affidavit not: being. satisfactory 1: you, additional: evidence vas” . 


a8 ~ pany : acquir ed. any vested right i in the premises; in holding and: decid- ne | 


~Gng that, at the time of the entry, Rothschild had no ek to make date 7 — 


same, andi in refusing to reinstate said entry. 





Vested rights ave tights which are fived, and not: ina “state of, gone 

= ae tingency or suspension. ai am unable to under stand what. vested tights: ee Oe 

one 2 Rothschild. had in the land ‘i in question on the ‘Ath. of November, 1882, ee 
the date of his deed to the Railway Company. ‘He had that day: declar ed ; 


— his intention to purchase the land, and whateverrights he had-were con- 





i tingent upon his compliance with. law; in the matter of expending i money | 
“2. in working and improving the mines, and in paying for the land. | 


Having parted with all his Pretest in the land on the ‘4th of Novem- ad 


| ‘ber, 1882, he could not make proof upon which an entry could properly... 
be made, on the 2d of March, 1883. Such entry was, therefore, improp- : 
~*~ erly allowed, and properly canceled, and you did not err in refusing to ae 
- reinstate it... The epcis1o8 appealed. from is. affirmed. | 
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Union Cozony De ‘FULMELE Br AL. 


~ Motion for review of. departmental déciston: of March 10, 1893, 16 a . eae 


= ; : 0, 273, denied oc cae Smith eal 23, 1893, t ceiees : a 


“RAILROAD LANDS. SEC TION 8, “ACT oF MARCH 8 By 1887. 


BENnek v RaMspy. 


; The rights of the persons for: whom: ielief is provided j in actin. 3, act of March 3 a - 


tion. 


“1887, and classified therein, must be. considered in the order stated i in. said, sec- ee oe 


2 vA Seoretar ry 8 mith to the Commissioner of | the Generat Land Ofte, Septon- | es ; 


ber 23, 1893. 


| Be have sone id-eed the case arising upon. ‘the aepeal by George ‘ica Jag 
ner from your decision of December 26, 1891, holding that Ephraim. B. ee 


3 _- Ramsby has a superior right to enter the Sw. 4 of the SW. D See. 2, 2s oo 


Nig 7. 48, R.2 E., Oregon City. land district, Oregon. eee 
| This tract is-within the limits, of the grant under the act of J a 25 oe a 
1866 (14 Stat., 239), to aid in the construction of the. Oregon and Cali. 


fornia: Railroad: ‘Company, and opposite ‘the definite location of said: ee 


Toad shown upon the map filed J; anuary 29, 1870. 


- Both at the date of the act, making this grant and the ante of definite a 7 


: A location, the land in question was embraced in homestead: entry No. 


383, made by. Alfred J ames On November 6, lad and canceled August & 


18, 1871; 


| on decision held, nectar é: that “this land: was decapied: from the eo 

: grant, and from-that decision no appeal was filed by the company... 

| "It appears, however, that on September 5, 1871, Ephraim B. ‘Ramsby oo 

-.. made homestead entry No. 1911, forthe land in question, in Oa ORE 
ee ee with adjoining land in section 28, same town and range. Bee 
On January. 25, 1875, Ramsby made final proof, and in “support os 


Bie! thereof made_ affidavit that Alfred James abandoned the. land and-— aes 


ae 7 chan ged his residence ther efrom prior t to the year 1868, and never ane a7 ; A oy 
er wards resided’ upon: or cultivated thesame. ae 
- This. proof was considered in your office letter of March 29, 1815, and ea 


| a it was held that as the entry had been abandoned by J ames ‘prior to. wee 


the definite location of the road, the land had inured under the grants, oo 


; oo and that his proof and entry could stand only. to the land in the even oS “ 


~ numbered. section. In accordance with this decision final certificate pes 


: No. 856 issued upon Ramsby’s entry, on April 13, 1876, as to the, oo 2 ae 


a in section 28, and the same has since been patented. ee 
.. Itis apparent that Ramsby’s. entry was erroneously Sancelod as. to” vue : 2 
“the land i in section 27, eee the tract in. n. question, for r conflict: with the ze —e 


> grant, 


"1600—vor 3 1723 


os _ a ae 


see The 3d section of the. act of. March 3, 1887 (24 Stat, 556), Ga 2 
oes for the reinstatement of certain entries er roneously canceled on. account. | 
: “of railroad grants, and, if Ramsby as any: right under said section, ioe 
ae he must present. an. application and. make showing as. required by said . ae 
-. act and. the in structions thereunder, contained. in eireular Jetter “ER? . 
7: of February 13, 1889. | Sa ae te ae 
--| -Benner's. claim rests ‘upon an Simic: to as homestead oe su 
: ae of this land, presented. and rejected by the local officers on November aan 
4, 1890, on socontt of the decision made-by your’ office, March 2 22, 1875, 7 ee 
noe holding that this’ ‘Tanid had passed’ under the grant. ae os ee 








‘Section 3 of. the act of March 3, 1887 i (supra) provides: 


yee That, if. in: the adjustment of said - grants, ib ‘shall. appear that the Honea i 
| a : pre-emption. entry of any bona fide settler has been erroneously canceled on account 
of any railroad grant, or the withdrawal of public lands from market, sich settler, 

i upon. application, shall be reinstated. in all his’ vigli ts and allowed to perfect bis 
_ entry by complying with the public land laws: Pr ovided, That he bas not located 
a another. claim cr ‘made an entry. in. lien. of the one-so ‘erroneously canceled? And 
py ovided also, That he did. not ¥ oluntarily abandon said original entry: And pr ovided 
further, That. if any of said. settlers do not renew their application. to be reinstated 


Saithia a reascnable time, ‘to be fixed by the Secretary, of the Interior, then all such 


unclaimed lands shall be disposed. of under the public: Jand_ law 8, with. priority. of 
e right given to bona fide purchasers. of said unclaimed land, if. any, and if BDere be 


no such pur chasers, then. to bona Fela. settlers residing thereon, 


Three. classes of persons are ) provided 1 for under this section and in 


| the order named: 


First. Bona fide ceer: aehoke ‘homestead: or pre emption entries 


| > have been erroneously canceled ¢ on aceoul: t of a railroad: grant 0 or with. | 


" Sevoids Bona fide purchasers Rae such unclaimed lands, ar. | 
Third. Bona fide settlers residing thereon. eae ee 
This section was construed by the Attorney: General in’ “his. opinion . 


- S of November 16 1887 (6 L, D, 272), and therein it 18 held: 











‘The rights of. the several classés to the lands referred: to. in the section are “stieces= - 


--«. give in the order stated in the section, The first in right isthe homestead or pre- 
- emption settler whose entry has been wrongfully canceled. If he elécts to assert his 
-vight,-and has not. been disqualified by locating another claim or making another © ae 

i‘ entry i in lieu of the. entry erroneously canceled, his right is absolute, aud the succes- 9 2 
give rights of. the remaining. two. classes. ean’ not™ attach if he lawfully asserts his -.6..5* 
~-glaim. > If he fail to claim the land, or is: disqualified under the.act, the second class — 
ot persons, who are. the dona fide purchasers of the land Mnclained by him, attach, ae 
: a and have precedence over the third. class, | The dona jide purchasers. here referred. $0: 
are those who, without knowledge of wrong or error, have purchased from the ail ~ ae. 
a. road company lands which have been previously entered. by apr e-emption or “home-. sade 
. gtead settler, whose entry has been erroneously canceled, as described in the first 

lee clause. of the third section, and which land the pre- emption’ or homestead settler did 
wee not elect to ‘claim. after the. tecovery, by the proceedings Pregeribed: by. the second ag 

ae : section of the act.. = - ; 3 - 


Under. this Ranisby: should be allowed: a yeaisbuabile. time: within 


oS a a which to > make application for. reinstatement, and should he apply, his: is a 


"DECISIONS RELATING TO THE PUBLIC LANDS. fo ee < 
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. ms ones will then: be determined upon - the showing as and, if he ine oe 


Benner’s application might then be admitted upon his showing that 

there is-no other person of the classes provided. for entitled to a prior - 
right of entry. ee a 
— Your decision,. with the above modification, iS. affirmed, 


“Giprs v. ‘Kenny. 


2 “Motion j for review of: departmental decision of January 6, 1893, 16 L. Ly, oe 
D.,' 22, denied as Secretary es ones 28, 1893. | RS a 


_PATENT—SURVEY-SWA MP LAND-PALATKA SCRIP. 


STATE OF FLORIDA. 


ck patent for all a a fractional socio. conveys only such land as. may. ‘be. then waa 

 : - included within the approved township plat‘of survey. | 3 | s 
A special swamp. indemnity certificate, issued to the State of ¥F forida Give the act: Lee ae 

of Jane a, 1880, is not locatable upon lands within. the’ corporate limits of a sity. Rite 


: Seoretary y Smith e the Commissioner of the General Land a Oftee, Septem. - : c 
ber 28, 1893. ; | 


| The question: igolwod in this appeal i is.as to the er of the State of eye 
: ‘Florida to make selection of lot 3, square 28, and lot 3, square 21, dn - 


, the city of St. Augustine, being pail of section. £7, township 7 south, = 


“range 30 east, Gainesville, Florida, under. special cértificate issued io ak. 
said State as indemnity for swamp and overflowed lands, under the — 
provisions of the act of Congress of June 9, 1880, (21 Stat., 171)... “ie 
Said act confirmed certain ‘entries and warrant locations within ‘the’ oe 
limits of the former. Palatka military reservation, in Florida, where . 
said entries conflicted with selections made by the State of Florida, =. 
under the swamp land grant, upon .the State filing with the Commis-. 


? - sioner of. the General Land Office its relin quishment of all claim thereto, i. ce 


~ and'the State shal] thereupon be entitled to select in lien thereof an equal, quantity ©. ae 


% said . decision, for the reason that the State had selected: under. the 


‘ | : the approved list as fractional section 17, containing an area of.286.2 28°" 


ee that the lands were embraced in a military 1 reser vation, until October | 


of land from any of the vacant, unappropziated public lands of the United States in. saree a 
- | Florida, : and patents shall be issued to the State for the ere lieu of ar 
e the tracts taken: ‘by the settlers. ya wae : nae 7 ts ban 
The: local officers rejected the applivation of. the State. to sélect the | : 
tracts in controversy under said i indemnity certificate, and: you affirmed 







swamp grant said entire tire fractional | section 17, which | was. descr ibed i in 


ic acres,, and was patented to.the State on September 18, 1856, by the 
game descrip tion, and which appeared from said. description i. includé . 
the land in controversy. You rejected it-also,.for the further reason. 








soe BB6 DECISIONS RELATING TO: THE ‘PUBLIC. ‘LANDS. 


= gp, 1883, spheii they were .pelinguiished by the: War Depnitinout;e and 


ae placed: under the control: of the General Land. Office, under the act-of. te : 


i. August 18, 1856 (ll Stat., 87), and that said lands are now subject only 
BS a LO disposal under the 1Ot of. July 5, 1884 (23. Stat. 103). 7 

—.. From this decision the State has ‘appealed, allozin g error in holdin g 

that the’ lands applied for are included in the patent to the State of. 

- September 18 , 1856, and in holding that they must be disposed of under 

-the act of Fale 5, 1884. | 

It is alleged by the State that, neither at thie date of the selection ) 

nor of the patent to the State were the lands in controversy surveyed 

and platted as a part of fractional séction 17, nor have they ever been. 

‘surveyed or platted as a part of said section. 
ure Die township plat of survey. was approved: Mar ch 6, 1851, aaa shows : 
aa fractional section 17 to be on the east-shore of. the Matanzas river, 


oe opposite St. Augustine, surrounded. by navigable water, aud subdi- oe 


es land in contr oversy it might appear that it would be einbr aced in said 


: vided into lots 1, 2, 3, and 4, aggregating 286.28 acres, and thelandin : 
ae controversy was not then’ surveyed and platted as a part of said frac, 
Spee tional section. Although by protracting the lines: of sur vey. ‘across the fe a 


. ey section 1% yet a patent to. land, made i in 1856, to all of said. fr actionay ° . | 


-. section 17 would only convey ‘such land as was shown by the approved | 
ee “township plat of survey to be embraced i in said fractionel township as > 
surveyed. As the township plat of survey, approved March 6,1851, . 

shows that the said fractional township. only embr aced. lots 1, 2, 3, ‘ond = 


a 4, aggregating: 286.28 ¢ ACTOS, & and did not, embrace. the. land: in “eontno: ac 


oe _ -versy, the patent to the State, describing the land as the whole of frac- 


ie tional township 1% conveyed. only the 286. 28 acres embraced in lots 1, - oe 


a 2,8, and.4, as. ‘shown. by said survey. Besides, the lands in- contro: 





18,1856 (supra). io : 
| You were therefore in error in holding that said’ land was embraced a 
in the patent issued to the State, September 18, 1856. he 

In support of the second ground of error, : it is contended by the 
State that the lands in controversy, which were within a military res- 

-ervation up to October -15, 1883, were on that day. relinquished and. - 
placed under contro! of the Land Depron’ under the act of August 

18, 1856, which provides as follows: , : | 

That all public lands heretofore. redctved for: military purposes in the State of 


oe ~ versy" were at the date. of said. patent. embraced in a. anilitary reserva: ' ; 
tion, and so continued until October 15, 1883, when they ‘were placed oe, 
‘under the control of the General Land Ottice, under thee act « ot " Aogust oy ee 


- Florida, which said lands.in the opinion of the Secretary of War, are no lon geruse~ 


| ful or desired for such purposes, or so much thereof as’ said Secretary” may desig- . 
nate, shall be and are t ereby placed. under the control. of the General Land Office to.» 








ae 





a 


ae - : 4 PQ Bn me e filed and. recorded, 





ote : 3 be disposed ‘of and. sold i in the gale manner and ander the. ‘pane regulations as other ee E ; 
es ee Jands- of une United States: Provided, “That. ‘said lauds: shall: not be placed oe a 


‘giving his sone communicated to the Secretary 9 of the Interior in | writing Bee 
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Tt is ‘contended that thé jand embraced in this’ pesarvation: one as ae 
| ‘been turned. over to the land department, on October 15, 1883, in accord-._ Per 


i eg with. the provisions of said act, it thereupon immediately became = 


“vacant and unappropriated public lands of -the United: States. in 


Florida,” subject to disposal as other. public lands, * and did not. come 


under the operation of.the act of July 5, 1884. 


The Department, in the case of Daniel MAther (5. L. D: 632), held. that... 


- the act of July 5, 1884, governs the disposal of all lands in abandoned =» 


military reservations that had not beén disposed of prior tothe passage 
of said act, although relinquished prior thereto, which decision was in 


force when the State applied. to locate the. lands. This ruling was 

.. reaffirmed in the case of Mather et al. v. Hackley’s heirs (15 L. D. 487), 
but a motion for review of said decision is now pending. It is, hows 0%, 
'. ever, unnecessary to invoke the ruling of the’ Department i inthecaseof 


- 6 


: ‘Mather in support of your decision,- for the reason that. the words 









. & public lands” are habitually used in our legislation to describe such} 
_ ag-are subject, to sale or. other. disposal.u under general lays,” ” and do not feeorrr ee 
- ‘necessarily embrace all. all_unoceupied., and _unappropriated public - lands ‘e 


‘the title-to-which-may--be.in the United States. Newhall v. Sanger, 94[\ | 





U.S, 761; Frank Burns, 10 L.D., 363; Bardon . Northern Pacific 
oR R. Co:, "445, U.S. 5880 co 
These. lands being within. the iene limits: of ‘the sing of. St, mee 
oe Augustine, were-not subject: to disposal under the general laws, nor to ee 
_ location with Valentine scrip, which may be located on any unoccupied ae 


ae ‘and unappropriated, public lands of the. United States, whether: sure 


: veyed, or unsurveyed, nor with Porterfield ser ip, which can be located aa - me 


- on any unappropriated public land of the United States, whether sur: nee 


veyed or unsurveyed,.when ‘the: minimum price, does not exceed. ONE ee 
- _ dollar and. twenty- five cents per acre, ’ : ee Rew a 
| The provisions of thé act authorizing the issuance of serip to Valen” aa 
a tine or his legal representatives, and. to the executors of Porterfield, 


were as liberal as to the character of land which could be located with : 
said - ‘Scrip as the act of June 9, 1880, authorizing the State of Florida — 


. - to select. an equal quantity of the unappropriated public lands. of the. 
'= United States, in Florida, in, liea of certain entries and warrant loca- ~ 


_ tions of swamp lands made within the limits of the Palatka military : 

 teservatiou, which were confirmed by said act. ; 7 
As lands within the corporate limits of a city or town are not subject | 

to location with either Porterfield or Valentine scrip, T can see no reason — 


—- why-such lands should be subject to location with the: indemnity. scrip - | 

. ~ issued to the State of Florida for swamp and overflowed: lands. within —— 
~~ the. former Palatka military reservation. | Townsite. of Seattle ». Valen- ae 
‘tine, 6 0. L; O., 135; Merrifield v. Illinois. Central Railroad Company, ae 


as . Le, 219; Thomas. B. Valentine et al., 5 L: D., 382. 


This‘ isa sufficient, reason, for rejecting the application of the, State of : : ; oe 


_ Florida, aud your decision j is therefore affirmed. 
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THomAs v, THOMASON. 


| Motion fon review i departmental decision of J anuary 17, 1993, 16 ie on oc 


- D. 52, and for tehearing; denied by Secretary Suet September: 23; 1893. 8 se 


TIMBER CULTURE ENTRY—LAND IN TWO SECTIONS. 


_ JESSE Ki, Cox. 


: a 


: A timber culture eutiry, commuted under section a act of March 3, 1891, aa i ehres ; . | 
_ ing land in two sections, may bé allowed to stand in view of the fact that there. ace: 
is no. express provision of law prohibiting such an entry, and that the se of pre ay ® 


no other entryman can: be affected thereby. 


= i” First Assistant Secretary Sims to the Commissioner of the General Land ale 


Office, September 28, 1893. 


ee “On: the 9th of July, 1891, Jesse E. Cox made ee and eymene pik ee 
oe quden the. provisions of section one of the act of March: 8, 1891, (26.00 


— ‘Stat., 1095) apo a timber culture entry made. by him on ‘the 14th of a 


oaks ‘May, 1886. 


“The Geran cate dectiea to fee by the register of the: Jana office ae see 


es Waterville, Washington, stated that upon the presentation of the same 


| to the Commissioner of the General Land Office, he would be entitled to 


receive | a patent for the W. $ of the SW. 4 of Sec. 21, and the E. $of 7 
the SE. 4 of See. 20, T. 27 N., RB. 30 E., W. P. M., in ‘aid land district. 
ov > The. tract contained. one hun died and sixty acr ba and the amount paid soi : 


po . by. him was two. hundred dollars. oe 
On April 1,1892, your office addressed a letter to the: local oficers at 


pe : ~ Water ville, in which, after describing the entry and the laud covered | a 
- thereby, it is stated. that Cox had been allowed: to make. entry for land 


2 cin two sections, “ clearly through the fault of the local 1 office. ie ,The let ‘ee ot 
ieee concluded. by saying: me Ly te | 


You will call upon “Mr. Cox. to ‘yelitiquial the eighty- acre net. tipon. svhich’ the oar 
: = principal improvements are not located. He is allowed ‘sixty days. to do this, Ore” 35 
. © -appeal, and should he not take proper action his entry and the cash. certificate will aay 
ae be canceled. So advise him. 7 | 7 5 


He did not relinquish any portion of the land ebibiaced-t in his ds ante, 8 


. 3 che brought the ¢ case ; 0 the Department by appealing £ from i Jndg- 3 : : 


: ments a HP 
Tt is. urged fae was error in holding that a timber. culture. enti: oe 


See land. é ; coe 
It is. ahowil that: no other timber culture entry hag: eon tiade in See: 


— ? gould not be made upon parts of two sections, provided the same did = 


not exceed ¢ one hundred and: sixty acres, and formed a Compa body of ; 7 


, = Cae of said. sections, and that Cox fully complied with the require- aga 
i {mente ¢ of the timber. culture law for a Boer of four YORE, and. that athe - oe 








Sta? (aes eee 
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—_ was an’ actual resident: of the State i in en fie land. was ioeated, ‘ind ase oe 


had fenced and placed under cultivation the entire tr act, gus about os 
. five acres. oe 
It is also shown. that iiss same tava had Been cover - on prior ni 
‘ber culture entry, made by Robert B. Roberts, on the 20th of April, . 


= "1883, who relinquished the same ‘prior to the entry of Cox. The first oe 


- entry. was made at the Nor th Yakima: iand office, and it is insisted that e 


a timber culture entry for the laud having been allowed. by the local. Peon we 


‘ officers i in two land: districts, and not. “objected to- by. your office when : 


“ - the local officers made. their. report, that the entryman should not, at ~ nea 


| this late day, be depr ived of his property rights, through no fault of his. - 
| In’ the case of Anderson ». Potter (15 L. D. , 79), it was held that “a 
~ ‘timber culture entry: embracing land in different sections may be allowed 
to stand, where made prior’ to the act of June 14, 1878.” This would - 


shat seem to imply that an entry of that: character could not be allowed to: 
stand, if made after the passage of that act. I do not find that the act: 


of June 14,1878. (20. Stat., 113), anywhere. in expr ess terms forbids the - 
taking of a timber multaie claim in two sections. It provides who may | 


-- make timber culture entries, restricts the quantity of land to be included: . 


in an entry to one hundred and sixty acr es, allows the land taken. to be 
portions of contiguous subdivisions, prov ided the entry forms a com-- 
pact body of land. It further provides *‘that not more than one-quar- © 
ter of any section shall be thus gr anted, and that no person shall make » 

more than one entry under the pr ovisions of this act.” | : 
- The second section of said act states what the affidavit of. the per- 


gon: applying for. the benefit thereof shall contain: It must show his. 


qualifications to: make the entr y; that the section of land specified in 


his application is composed exclusively of prairie, or:other lands devoid - : 
a of. timber ; that the entry is made for the cultivation of timber, and for » : E 
his own. azchasive ‘use. and benefit; that he makes his application in. 


229 good faith, and. not for the purpose of speculation, nor directly nor’ — : 


| ” indirectly for the use or benefit of any other p2rson.or persons whom-: - 


a Soever; that he intends’ to hold and cultivate the land, and to fully | - : , 
ak 4 comply with . the. provisions of the law, and that he has ane heretofore ~~ o; 
- - nade an entry under said timber | culture act or P any act of. which. said ae ee 


i 7 act of 1878 i is amendatory. — a 
- Said act finally pr ovided that: mie part ies whe fad made antares under Pe oe 


fa with. eee 
_ This eel of. all. prior timber: eaeive idee ne an end to. ‘Roond oO 


the prior ‘timber culture. laws, should be permitted to complete them. - 


under: that, act, ane ee a acts and. Done of acts i in conilict ies Sy Poe 


7 entries by the same party, which was allow ed-by the. acti in force up. to : 


a the. time of the passage of the act of 187 8. In thecase of an entry, made. ee 
under the.act of March 13, 1874 (18 Stat., 21), it was held in Ingallsy.- 
—*. Lewton (13 L. D., 509), that a second entity of land might be made, not’. | 
a only ina a differ ent pec non, but i in a ) different Bos where the two. Pat 


” 














coe — enities taken ogee did not exceed oné éinbaed'n and Lsisty acres, and ae 
oe the first entry was for less'than forty acres. : | 


No regulations of the Department are more, specific i in n liiniting a tim. : 


ao ber culture entry to land i in one section, ' than theacts of Congress male 2 a | 

Sof ing provisions for such entries. - Consequently, there are no regulations ee 
; “which, In expr ESS terms prohibit; an.entry. from embr acing landin ‘two. | 
-- or more sections.- The only reported case-in' which I find that the’ =~ 
Department has passed. upon the question, except that of Andersonv. 

- Potter, alr eady mentioned, in which an entry embr acing land in two. oe 


; - sections was allowed to. stand, was that of James C. McLafferty e¢ al. 
(11 6. L-O., 54), In that case, Acting Secretary. Joslyn, in a decision 


oe of half a dodén lines, affirmed the decision of your office, which rejected ' 


a the applications mentioned, on the gr ound. that. they each embraced : a 
ae land in two sections.. The only reason: given by Mr. J oslyn. for affirm. - 


ing your decision was that" “sich have been the uniform rulings. a No 


> pulings: are cited in. support of’ the decision, nor do I: find any’ reported | 
_ ease prior to that, wherein similar views are expressed. a aa 
-. In the case of William. A. Cox (3 L. D. , 361), ‘Commissioner. McFar- 
; Shad: rejected. his application “because it erbraced portions of different 
/ sections,. which is 10, adiissible under 'the rules of this office.” The 


.- Commissioner does not say that. such’ application: is contrary to law, or 


~'to the regulations of the Department, neither does. he cite any rule of 
his office which ‘Probibits: an entry: emabEAGHe, land in more than one — 
section. 

~The three cases dot MéLatterty, et ali William A. ‘Cox, and Ander Son v. 
Potter, are the only reported cases in ‘which I find the question involved - 
in ‘the case betore me, has: ‘been passed. upon by your office, or. by the. . 


Department. The: question was thoroughly considered ‘in the last 


ae mentioned case, and the” entry. allowed to stand, notwithstanding it 
: embraced. land in- two sections. That entry. was: mate: under. the act, of 


“March 13, 1874, but the provisions of that act, and of the one under. 


= which thepr esent entry was made, are almost. pr ecisely similar as to the 


oe % land which may and may not be enter ed under them. respectively, ‘Both > 


ae acts provide that no party, shall make entry for more.than one hundred ee 


o ne and sixty acres, and that not. more than: one quarter: of any section ~ 


s oh _ shall be granted. under said acts. eal: 
cae bia the case at bar the entry embraces ‘only one. “hmidrad: and sixty oe 


eS a ‘es, and the land composing it forms a compact body, although made, 


oe as up of portions of conti guous subdivisions of sections. In these respects. are : 
it is in striet compliance with the law under which it was made. That. 


- law was repealed. by the’ act of March 3, 1891, and no further timber | 


yD ‘culture entries can be made. Those made prior to the passage of said. 
CS repealing. act might be completed, the same as if. said. act had-not been. 


= oe and. any persen who. had made. entry and complied with the : oS 
* former. laws for four To might are final pr oof, and aes title to. Lek 





ee 8 Ce mie 
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Soa dietmd by the payment of one ere aa twenty -five Gents per aie : 

_> for such tract. This course was pursued by the entryman in this case. 
It is shown that his entry is the only one of that character in sec: 
tions. ‘twenty and twenty-one, and ‘the timber culture! law being a 


ie repealed, no rights of other would-be entrymen are interfered with by pee 


his entry. Itis also shown that he. has fenced and cultivated. the entire Pee 
~ tract, with the exception of. five acres, havin g been in, undisputed pos- we 
| "session of the land, under his entry, since 1886, 7 a 
~~. Roberts was. allowed to make timber. culture - entry, for the tract: in en 


* 1883, without objection from the local officers, and bis.entry was--~ - 


: allowed to stand, ‘when reported | to your office. In 1886 Cox purchased Gn 


7 | “ ‘ the. relinquishment of Roberts, and made entry for the tracty, without : a 
~. -objection from the local officers of the district in which the land. was oe 
-- then situated, and lis entry was allowed to-stand, when. reported to. ae 


your office. . mee 1891, he made his commutation proof and ‘payment, in 


= accordance, with the act of March 3, of that. year, and received: final poy 
certificate a nd receipt. When that fact was reported to. your office, fOr Sa 


the first time. objection was: made to this entry, because it embraced ae — 


land i in- two sections, and. ‘required him to” relinguigh one half of his. os 


land. Ene eee eee 


‘Were this a case hetworn individaals, a court of ee eed ap ‘ply oa 


the rule of estoppel, and your office would not be permitted to raise a 
‘4 8 the objection here made, after allowing the land to be occupied and -° | 


“ae improved all those years under the timber eulturé law, with full fa 
oo knowledge of all the facts, and without an. intimation that the. “entey tae 
'- “and occupation were not legal. : oo 
. Under all the circumstances of the case, ae in. view ae the Fact. tat: eee 


a there are 10 express provisions of law, or regulations of the Department, fo 


restricting a timber culture entry to one ‘section; and of the furtherfact a 


that there can be no farther timber culture entries, and the rights of ce 


no other entryman ¢an be affected by the allowance of this, my ‘conclu- 


: sion is that patent should issue to. Cox for the land described i in his. - ae 
7 ie entry and. final certificate. Pee ee | os | ae 
th reaching: this” conclusion, I ales no express provisions “of jaw, Bae 


7 nor overrule any well considered decision of the Department. . On the e oe 


contrary, it is in-accord with the decision. in the case of Anderson ee iP a 


e Potter (15_ L. a a The decision oped from i is. aecordingly * 


oo ‘reversed. 

















eee Pepe gecicis! ‘TO sae ote : ne oo 


_ CONFIRMATION-SECTION 7, ACT OF MARCH 3; as91. a 


os ae . iz : ee — Jou Matown Br AL. 


c kn onde of the Gener ae Tad Office, made prior a the espiration’ of Aw 0 years Gr6n : . cote s 





ea! _ date of final. certificate, requiring | the entryman to relinquish. one. of the tracts ae: 
~:~ covered by. his entry, so that said entry shall approximate: one hundred and sixty Ca sees 


es Rees, defeats confirmation under the proviso. to section 7, act of March 38, 1891, fi 


a | : H though the notice of such requirement was: not given \ until after the expiration : - : Be - 
rae of said two years. ‘ee ae fa te, aeeaee cane Ls Neeesu 


ais First Assistant Seer etary une. to thé Commissioner raf the General Land ee se 


- Office, September 30, 1893. 


ae have ‘couaid ered. the: appeal of J ohn ‘Malone, tranefere ee of Philip L. 


cS oe Jones, from your decision of Apr il 18, 1892, requirin g him to relinquish . 


. one of the Tegal. subdivisions of pre- emption. cash entry No. 9, 734 of the | 


aha oN, $ of the SE. 4 , the SW. tof the SE. 4 4,: ‘and lots 1 and. 2, Bee. 35, Ay 


19 NA RB, LW. made: by Philip. L. Jones. on. Suse 6, 1889, at the 
: Humboldt land ‘office i in the State of California. - . 
‘The record shows. that on July 28, 1891, within tivo. years: from’ the 
date of said entry, you considered. the same, and advised the local offi- 
~ cers “that as tract involves subdivisions i in differ ent quarter sections, | 
-. elaimant will be required to. relinquish. one of: such subdivisions to ap--' 
| proximate’ as nearly as may be one hundred and sixty. acres, and leave 
» the remainder of the entry contiguous,” citing J.B. Burns: (7 L.D., 20). 


es You also directed. the local officers to “ ‘notity him. to make such relin- 


| quishment’ and promptly : submit the same to you. pO en? 
On November 16, same year, the local officers advised you ‘that said: 
: Malone, transferee, was furnished a COPY. of your. said eee and a ; 
not yet responded thereto. | 


On December 19, 1891, ‘you again 1 directed the local officers to o notify ae 
. ~ said Malone we ee 


a that he must relinquish 0 one oF che ona subdivi isions, « 80 that the. -pemmaining | 


is portion. will approximate. as. nearly as: possible. one “hundred and sixty acres, the 


oS remaining tract to be compact in form and contain n that e postion of the land on. which a 


cs ‘the improvements were placed.” Pa on ae 


On January 16, 1892, the local officers forded: certain co cas 


og o 


: ee transferee, in one of. which it was alleged that he could not: “velin- — . 





oe quish any. portion of the. said lands without serious: injury to himself, hae a - 
and at the same time the local. officers submitted a statement of the ae | 


aa e attorney of Malone elem ¢ that F you. had no btegal authority. to cancel 
oo said entry. ig: re 
On February 8, 1892, you ‘seatiirmed. your “aaid, rulings, and held. ve 





Ben Ob that the transferee must either comply therewith or exercise his right — i: 


aS = - of appeal,” ” and | in | default of action by him the penitry. would. be e can” oe 
In his s appeal said Malone allege that you have no s jurisdiction to hold oa a 








eer es 
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4 an entry for cancellation after the. issuance of final receipt, and ‘that oo 


" the transféree should:not be. held responsible for the carelessness of the: = 
local officers in. issuing a final receipt, and. thereby enablin g ‘the entry ee 


7 man to sell said land to an inne cent purchaser... 


‘Ina supplemental, brief the transferee - alleges. that. the freak offies : . 
| ‘sent a letter to.the entryman. on August 7, 1891, one day after theexpi-- 


ration.of two years from thei issuance of anal certificates ‘that the trans: 


feree was notified on. October, 23, 1891, and asking that. ‘said entry be. : oe 
confirmed under the proviso of section 7 of the act of March 3 1891 = a 


| {26 Stat., , 1095). | ee oO 
The allegations of appellant: éannot be sieteed:, E gity Pe A Se 
‘The final certificate was erroneously issued, and. ‘under the. ruling 7 


cited by your office, the entryman and transferee were pr operly required: ge ‘ 


to relinquish one of the legal subdivisions, SO AS to. es the : 


entry to one hundred and sixty acres. 


It appears. that the alleged transfer was made subsequent to M arch 
1, 1888, and lience does not come within the provisions of the body of. 
: said section 7. Nor-can relief be given. undet said proviso, for the 
-réason amoug others that your order requiring the entryman to relin- 


quish was'made prior to the expiration of two yeai's from the date of.” 


the issuance of final certificate, and, although ‘the order was not sent. 
_ by the local officers until one day after the. expiration of two years from 


the date of final receipt, the notice, to the ‘transferee being served still- re 


- later, yet the action of your office requiring said entryman.to make said 
relinquishment was a “ proceeding ” that takes the. case out of the pro-- 
visions of. said . proviso. : 7. a 
~. In the departmental instructions dated July 1, 1891 a3 L. D: 1-8), | 
ibis said— ee ee a ee Hy ts 


- You will iaetirss approve ‘for patent all entries against which no proceedings peee 
were’ begun within the ‘period: of two years from the date of the final certificate, but : | 
_ where. proceeding have been, or shall be, begun within. the. specified period, the =: 


entry will be. held to have been taken out of: the oper. ation of this. plane! and such 
Cases will proceed to final judgment as before. ° _ 
- ‘The w ord “proceedings,” as used herein and in the cir pala of ‘May 8, 1991. ag Li. 7 


Se D., 450), will be construed as including: any action, or der or judgment had or made’ . oy 


; _ in your office canceling an entry, holding it for cancellation, or which requires some- .- oe 
- thing more to be done by the entrymen to duly complete a and pore fect his entry, Aue a, ON 


i one which the entry would necessarily be canceled.’ 


In Bulman v Meagher (id., 94), it is held that— 


‘An order of the General Land Otfice, made within two years’ after thei issuance “of a z= 2 
. final receipt, requiring a locator of scrip to show his right of possession thereto, is: 
such a proceeding as will except the entry froni. the ees opeianen of. ne fn 


7 proviso to section 7, , act of March 3, 1891. sug 


In the case of. Je enue Routh. (id. 332), iti is’ held that— 7 


An order of tha: General Cand Office holding an entry for. euécilaion prior 6 the z : | a ; 
i expiration of. two years from the issuance of final cer tificate, defeats the confirma- oe 


Sun of said entry. under ue: nureyse to section o > act. of March 3, se 


~ 








after the issuance of final receipt, is too well settled by the uniform 
. . rulings of this Department, and the repeated decisions of the courts, 

- to be seriously questioned at the present time. -Traveler’s Insurance. 
aS Co. (9 L. D., , 316); Smith VD.’ Custer ét al. (8 L. D., 269); United States. eee 
ee a Montemery (iLL. ‘D., 484); Harkness wD Underhill (a Black, 316); os, 2 
_... Witherspoon 2, Duncan (4 Wall., 210); Lee ». Johnson (a6 UW 8. 48) 5 002 

. 8: Knight v. U. S. Land ‘Association (142, U. S., 161, 181)... ce eee 
Ca ~The. entry having: been. made. for a. Jarger. amount. oF land. than ies - fe 
oe author ized by law, there was no error in your judgments requiring the 
ee relinquishment. of one of said legal subdivisions, so as to. approximate - © aie 
the entry. as near as possible to one hundred and sixty acres; and said é, 
oo5. - entry can not be confirmed under said proviso, because your Judgment: 7 
: Ok July 28, 1891, operated. as a bar to such confirmation. gio a ae 
~The excess inthis case is eighteen acres. Now, if the. entry man ig” A 
ee - required to relinquish one of the forty acre ‘subdivisions, it. will make eG 3 





: . : 
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That you : have ‘authority: to ‘hold. for: fSercell aon an ileal eee | 


~ the deficit twenty- two acr 8). ‘four : acres in excess of. the: ‘present. a ee 
ao... plus. 8 cha ae 
7 Tt is not shown i in “nis affidavit upon shat Ware of his: ae entry ce 
a his improvements. are located. AL knowledge. of. this fact, it seems to 
“me, would aid: you greatly i in arriving at. an equitable. conclusion is er 
cuss, the premises. - If it should appear that, his. improvements are valuable 
and extend over. both of these lots, so that it would work greater injury © 
to the entryman to release either of them. than to lose one of the forty = 
rare acre subdivisions, the: entry might. be allowed to. stand intact under, ae Te 
see a the: rule in the case of Joseph C. Herridk, 14 LD, 982.00 0 
2 Youcwill therefore 1 require the entr yman to. furnish. you satiatiotony ee 
ed proof: as to the character, value, and location of his i improvements, and 
OU. receipt of such proof. you will readjudicate tl the peaE Sy in the light. of eRe 


= a the additional evidence. 


oS “RESERVOIR LANDS-SE TTLEMENT—ACT oF JUNE 20, 1890. 


-DEREG w “McDonatp.. 


one who ‘enters : upon ‘the’ ‘reservoir ‘ands ‘treatored to: the ‘public: Goria — stot of. oe. 
June 20, 1890, prior. to. the time: fixed therefor, and. remains. thereon until said. Phe nh ee 


Jands. are. subject to settlement, is disqualified a8 a settler under said act, 


= Fee Assistant b Secretary | Sims to the Commissioner’ of the General . 


Land Offices lasek ed 1893. 


eek This case > involved the N: 4 NW. 4 Ay ‘SE. 4 Nw. 2 4; and SW.. F NE. by a 
gee, 36, T. 36 N,, RB. 5 E., Wausau land district, Wisconsin. eee oa he ee 
eos: “Phe record showed that J ohn A. ‘McDonald made homestead entry i 4 oe 
>» December 20, 1890. cae Sacer 

-. After dne notice given, this case came up for t trial befor @ ea régister eG 


andr receiver: on ees 10, 1891, apon the "application of pare) who = 








: | Pr ; fae 
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nied the land by: Treason 1 oF prior settlements On aly 6, 1891, , they 
rendered their decision holding for cancellation the homestead entry of 
‘McDonald and also holding that Dereg had-the prior claim. 7 


- TWpon appeal by the defendant; your: decision: of May 31, ‘1g92, — 2 : - 
-_ rendered, where, in.effect, the opinion below was ‘sustained. The case Se hae 


is now, upon proper appeal, here for consideration. ee 
The first ground. of error alleged: is: fF In holding ‘that.aia Onn. 


a | Dereg 1s qualified to enter said lands.” - Thi is in evidence and admitted, 


that. Dereg, i in company with. others, slept in a shanty: situated on ‘the , 

_ water reserve lands the night of December 19, 1890, arriving there at — 
9p. m., and that the next morning (December 20 } ie. settled upon the 

land i in controversy, between eight and nine o’¢clock, the shanty h he had 
| slept i in being upon the Jand he selected as ahomestead. entry. 

The land thus entered. upon was: returned to the public. ene and : 
7 opened for settlement, by the act of Congress of June 20, 1890 a Stat., 
169). Section: three thereof is as follows: 


That no rig hts. of: any kind shall attacli by reason KOE éettlement or muting aie bee 


any of the lands hereinbefore described before the day-on which such lands shall be 


subject to homestead entry at the several land offi ces, and until said lands é are opened. : | 7 . 


for settlement no person shall enter’ upon and occupy the same, and any person vio- —. | 


ae, lating this provision shall never be permitted | to enter any of said lands or acquire See are 
any title thereto, This act. shall take effect, six nronths | after, its oe by ca ae 


President of the United States. 


7 The question raised by the case. is: “Was sath seit upon. the part of — = 
| Dereg of such a nature as. to disqualify him from makin g ony upon a 


- the land i in question? 


“ - Itis urged i in his behalf. that he innocently went upon the land (with: : x = 
-- out knowing that he was within its boundaries) i in 1 order to secure the noe 


protection from the weather afforded by: the hut. 


In the recent case of Smith-v. Townsend (148. U.S. , 450), the deed” ; | 
tion was passed. upon in reference to the public domain in Oklahoma. Me ae. 


— The syllabus of that CASO 18 = We yr ae 


sot? An employe of the Atchison: ; speed: Peal Santa Fe qaiload: ection within ie p = 
"territory of Oklahoma befor'e,. up to and.on the 22d day of April, 1889,: was thereby . ‘ a 
: disabled from: making? a ‘homestead conry upon the tract of Jand pon whieh he was EA 


residing. eek oe 


- That, case tamed ‘upon the. éonstruction- to be. given i the. acts of : 2 . 


oe March first. and sécond,; 1889, and. the proclamation of the President ee ; 


of March 23, 1889, . The second section. of the act of March 1, 1889 928 oe ae 
_- Stat, 757-759), is as follows: | | —. 
oe That the lands’ acquired* by the United States nade said ae somcht shall be a ee 

- part of the public domain, but they shall only be. disposed of in accordance withthe 


laws regulating’ homestead entries, and. to persons qualified, to make such homestead os 


entries, not exceeding one hundred and sixty acres to one qualified claimant. And) ah 

the provisions of section twenty-three hundred and one of the Revised Statutes of ae = 
_ ‘the United States shall not apply to any lands acquired under said agreement. Any Pe 
oe person who may enter upon any ‘part of said lands in said agreement mentioned prior ae 


to the time that. the. same are opened. to settlement by act of Congress’ shall. no t be a ° a 


2 é: peruiifted to  oocupy: or to make enby, of.such lands or, t lay’ any claim thereto, P Lee 
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"And the proclamation of the President of March 23, 1889, ene wey 


Warning. is hereby again expressly given, that no person entering ‘upon and. eceu- 


| ae pying said. lands before said hour of twelve o’clock, neon; of the twenty- second day | _ 7 


Mare of April, pe D., eighteen. hundred and eighty-nine, hereinbefore fixed, will ever be | 


a i permitted to enter any of said lands or acquire any rights thereto; and that, the offi- - - 
cers of the United. States will be required to nee enforce the ipeveeron of the act er ae 


- 7 = Congress to the above effect. = 
Under these acts and the pr oclamation, the supr eme. cont fiers that etre 





: “smith. Was. disqualified from making entry, and Mr. Justice Brewer, i in . - 
ors delivering the opinion. of the court, says: “It is enough now to hold) 


°° that one who was withm the fécritorial hmits at the hour of. neon of | 
April 22, was within both the letter and the spirit of the statute dis- 


qualified to make a homestead. therein.” The inhibition ecntained in “ a 


= the third section of the act opening the water reserve lands to settle: — 





>. ment, is as strong: as those under which the above case was deter- ar 


mined, atid the doctrine there Jaid down is as bindin 1g. mpon. the. case 
pee now at issue, as one involving Jands in Oklahoma. ae 
‘The section of the act referred to was intended iewuilly. to nlnéae Wall a 


eas around the land until the day of opening came, and he who purposely 7 ; : 
was within it at the day ot opening, became thereby forev er apes 7 


oe from making entry therein. 








wer thus follow Ss that the decision appealed from was in n error, ‘and the i 


game is hereby reversed. The entry.of McDonald will, be: allowed. dito — 


remain, an and the contest of Dereg uae be dismissed. 








FINAL PROOF—CERTIFICATE-ALIENATION—FINAL AFFIDAVIT. — 


oye 


GIBBS 0. BUMP BT AL. + Se re 


ae i Pes ‘The sale of land after final pr oof, but prior to the issuance ‘of. fitial = eeilioete: will ; ie 


“not defeat the right to a pe where the record. shows due = compliance with at 
law. | | 3 


ao A final affidavit yeturned for correction, and again filed eter ey takes affect. ae 





as of the date when first received, where, in the on the fees and purchase oo 


| “money are retained by the local office. | ss eae _ on oa ey teas 


Oe 


a. Sy First Assistant Secretar y Sims to the Commianone of. the General a ie 2 


Office, September 30, 1893. 


oe On the 10th of Tate, 1880, Elijah Bunip made nouiestead ‘entry for vs ee 
tea the Ww. + of the NW. + of See. 10, and the E. 4 of the NE. Ae of Sec. 9, he 
oe DON. R. 35-W., North Platte series, now McCook land aisesiets 


_. Nebraska.’ On the 19th of December, 1883, he made cash entry for - 


cee — ‘said land, under: the second section of the: act. of Ju une 2 15, 1880, Det 
Sage Stat. 237). ; a 
On the 24th of October, 1839, your office ordered? a pear ing on the: as. 











a > : : application of Grant Lines to: contest said entry, on the ground that. oo 
ee Bump | had sold the land prior to'the date of ius cash entry. ‘Such con- ts 
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Z 


” teak was, saigniesed. on ‘the 26th of February, 1890, Yor want of. prosecu- as i ‘ 
» tion.- In making their report in the Lines case, the local officers trans: 
-. mitted to your office an affidavit of contest against said entry, executed Te ae 

by Allison D. Gibbs, on the 20th of February, 1890, and filed in their.” oe 

Office. while the Lines contest was still. pending. He alleged that the 





— 


cash entry of Bump was illegal i in inception ; that. prior to the date of 


right, title and interest in said land, his deed of conveyance having 


been made on the 17th of. December, 1883, which was two. days. prior. - 
to the date of his final receipt. He asked .for a hearing’ in the ee 


- which was ordered by you ou the 5th of May, 1890. | 


| Such hearing took place on the 20th of August, 1890, and was 
attended by the contestant, and by Mrs. Stratton, tho transferee, and 

on the 28th of that month, the local officers fender ed a decision, hold- 

. - ing the entry : for sancellations ‘The decision of the local officers: Was 9 5s 

Faas 3 _ reversed by your office on the 9th of May, 1892,. and. | an appeal. from ee 
fe said decision brings the case to the Depar tmeit. ees 

_. From the recordin the case, it appears that. by deed, dated Déceme ae 
der 17, 1883, Bump. sold and.conveyed all: his right, title and interest... 

in the. land te Rebecca, ‘A. ‘Stratton, for the sum of. tivo hundred. and . Pie 
fifty doers. and that up to the 1th of April, oe she was the. owner oe 


- thereof. 


eee alt farther’ appears that prior to the Lith ée Deceuber 1883, an nae at oe 
oo for Mrs. Stratton entered into negotiations with Bump for the purchase ee 
_ of said land, and that-on the 12th of that mouth, he made his final 
proof required by said act, and. sent such proot, ‘together with the pur- 
chase money, and fees, to ‘the local office. The local officers informed - | 
the person who presented such proof aud money, that the proof should —. .° 
«have been sworn to before the clerk of the court, instead of a notary — er 
- public, . The: money was retained, but-the proof was returned for cor- 
-. rection. ‘The corrected’ pr oof, was executed on the Lith of December, hee 
1883, and returned to the local. office, where it was received and. 
accepted on the 19th of that month, on which day final receipt and cer- .’ 
tificate were issued. So far as appears, the. only difference between’ the 2s ae 


proof made on the 12th of December, 1883, and that made on the 17th of 
“that month, was in the name’ of the officer before whom it was sworn to. 


Under these circumstances, the contestant claims that Bump had no. | . 
ait to purchase the land nade the second section of the act of June | 


-- 15, 1880, and in support of that position, cites the’ case of Andas 2. 


"Williams (9-L. D., 311), which held that while the right. to purchase 
under that section. was not defeated by a: prior contract of ‘sale, such 


et right was lost by an actual: sale or disposition of the land. 


= The Department has uniformly. held that the sale ‘of land. after final mS -. o 
| S600 but prior to the issuance of final certificate, will not: defeat. the. ee 
right to a patent, where the record shows due compliance with law. Be oe 
oe Magala, Gold Pg, comer: v. Ferguson. (6 I. D., 218), Orr 9 ae oS 


~ 


os ? - said entry he had sold and conveyed. to Rebecca H. Stratton all his’: 7 




















868 "DECISIONS RELATING TO. THE: ‘PUBLIC TANDR,- 


| thereafter, without such affidavit having been. made, and prior to the 


issuance of final certificate, will not of oe oo the He toa 


~~ patent. 


ae I think the cases cited cover that of pane? He had coniplied with, ; 
.. the law up to the 12th of December, 1883, and could on that day truth- 
fully have made the requisite final affidavits He did in fact make such | 


affidavit on that day. Two days later it wes presented to the. local 
‘officers, together: with the money to pur chase the land, and their fees. 


a. They required the affidavit to be sworn to before mater officer. This | 
_>. was done on the 17th of December, 1883, and: returned to the local — | 
or officers, who. accepted the proof. Five: days after making his final 
proof, showing full compliance with law, he sold the land to Mrs. Strat- 
ton, and conveyed the saine to her by deed, bearing date two > days prior 2 a 
ees) the date of his final certificate and receipt. - a" 7 





bats ‘Bi each a le D, - 292); ‘Bherhar a v Quer Nae (0 - D., 12), Ah ats Pag 
- -ease.of Charles Lehman (8 1, D. , 486), it was held that ‘when a person. 
has in fact complied with the law up to the time of making proof,and 

can, at that time, truthfully make the requisite final affidavit, a ‘sale ae 


‘In the case of Gilbert'v. Spearin g(4L.D., * 463), ity was «held that ihe os 


nae right of entry is. complete, and in ‘contemplation of law, thelandis 9 

ee as entered fr om the moment when the application, affidavit, and legal fees 

—-. are placed in the hands of the local ners, if the land j is properly sub- eo 
ject to such appropriation. a: ec 


‘In the case at-bar, the land deals pi pr Repeal: Sapieetl to the ‘appropriation = Lee 


ee 


. belnte a notary public, instead of the clerk of the court. Tt was first 


received. at: the local land office.on the 14th of December, 1883. Itwas . 


. returned for correction, and again. promptly sent to the local office. 


According to the ruling in the vase last cited, it should take effect from” 


. the date when first received, which was prior to the sale and Sony Oy: 
ance of the land by Bump to. Stratton. | 


JI find no violation of law, or evidence of bad faith, on. the ae of ae 


either Bump or Mrs. Stratton.. If there’ is any bad faith in the case, it 


| - : ‘would seem to be on the part of the contestant, who allowed Mrs. Str ate | 
ee ton to. improve, and pay the. taxes on the. land for. six years: after: her ee &: 
seek cap and then: sought t to take it from her, for no fanlt of ee) or fe 





a = “sovight to be made, and’ the affidavit: and legal fees were. placed inthe =~ .. 
_-. -. hands of the local officers on the 14th of December, 1883. Thefeesand = 
- purchase money were retained by the local officers, but. the affidavit. 
<-*. wwas returned for correction, in the signature of the officer taking it, 
In Banks v. Smith (2 L. D. , 44), it was held that an application erroneous = * 
"in form, returned for correction, should take effect from. the date when. 

_ first received at the local land office, ae 
The: affidavit of. Bump was. not erroneous in fort, but was sworn to : 
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| PRACTICE—AMICUS CURLH-—SETTLEMENT RIGHTS. 
NEWELL v. HUSSEY (ON REVIEW). : 


A brief, with due service of copies, may be properly filed by an attorney, appearing 
as amicus curte, for the purpose of presenting views on questions to. be decided 
in a case that will affect the interests of his clients j in spas pending before 


. the Land Department.. 

. Settlers who, without authority of law, enter upon lands etuiat are held jo reserva- 
| tion under departmental instructions that expressly forbid all settlers from — 
entering thereon, until lawful permission. is given, acquire no ean inoe thereby. | 


Secretary Smith to the Commissioner of the General Land Office, October 
| 4, 1893. | | 


 Lhave sbacidenea the motion for review filed by counsel for Hussey 
of departmental decision in. the case of Fred S. Newell v. John J. Hus- 
sey (16 L. D., 302), wherein the decision of your office holding the — 
homestead applications of said parties for the SE. 4 of Sec. 17, T. 49 - 
N., BR. 7 W., Ashland, Wisconsin, land district, were simelaueand and 
directing that the land be disposed. of to the highest bidder. mo the . 
rules governing such applications, was affirmed. | 
. The land in controversy is situated within the. dee of the with- 
drawal made for the benefit of the Chicago, St. Paul, Minneapolis and 
Omaha Railroad Company under the acts of Gongres approved June 
+8, 1856 (11 Stat., 20), and May 5, 1864 (13 Stat., 66). Said land was on — 
October 22, 1891, ordered festorod. and opened for settlement and entry 
on November 2, 1891, and on the last named day the applications of both 
Newell and Hussey allesing settlement thereon prior to the time said 
tract became subject to entry, were received through the mail at the 
local office before ’9 o’clock in the forenoon. The register and receiver 
decided their applications to be simultaneously received, and ordered 
a hearing to determine the rights of the parties, and as a focal decided 
in favor of Newell and recommended that _ application be allowed. 
Hussey appealed, and your office decided + 


that these claimants are not entitled to any benefits by reason of their settlements on 
‘the land prior to its formal opening, and as their applications were simultaneous you 
directed the local officers to fix a day for selling the tract to the highest bidder of 
these two applicants in the event that no appeal should be taken from your j pusement. . 


From your judgment both parties appealed. 

Owing to the fact that a large number of CaASes presenting the same 
questions involved in this were pending in your office, an early consid- 
eration was recommended. It was thereupon made special, and on con- 
sideration the judgment of your office was affirmed. | | 
The errors assigned by counsel in their mOYOn for review are as fol- : 
lows— : | 

- First. In referring to the telegraphic saatraotions of id Hon. Commissioner of the’ | 


General Land Office, carrying into effect the last and potential directions of Mr, 
Secretary Noble for the disposition of the lands specified, the decision recites that 


1600—VoL gee 24 















te reg ister and receiver were ei advised 1 to § ce eGantorm toi instructions eects 7 
- fore given in so. far as such instructions are. consistent and. harmonious with these 


directions. > - In other words NO TU ight would be recognized by reason of seltlement. prior 


= | to the date of opening of said lands. ” The italicised words. were not however used in | | 
the telegram referred to, nor were they, or words of similar import, used i in the final. 
and author itative instructions to the Jocal officers. ) a 


Second, In holding: that the cases cited, to wit: Geek v.. Farrington; Shire et al, v. 


©, St. P.,M. & O. RB. R.Co., ‘and. many others” announcing the same doctrine, are. | 


distinguished from this in that no such orders,. instructions or directions had been 


= given prior to the time when the reservation covering the land was removed, as 
were specifically given in | Tesp ect: to settlement upon lands i in this case. 


Third. Tn ignoring the. fact that Mr. Secretary Noble’s order. of March U1, 1891, | 


which discriminated against settlers by directing that the lands referred to qhould: me 
_ be open to entry yon April 17, 1891, but. not open. to settlement until the oo g day, os 
“was superseded by his order of October 22, 1891. 


Fourth. In i ignoring and. disregarding said order of Ostober 92, 1891, in this that _ 


ait stated that said. lands are “hereby restored to the public domain and opened to 
settlement and entry under the. general land laws, as constr ued: by this depar iment.’ os od 
Fifth. In construing any of the various orders of Mr. Secretary Noble in the prem- = 
_ iises as intended to abrogate the law with respect to. settlements as announced uni- . 
~~ formly i in decisions covering a period of nearly twenty years. es 


Sixth. In holding that the lands refer red to were first. Gientea to be poate by: 


order of February 11, 1890, they having been in: fact. restored by order of August 17; . 
1887 , and never thereafter withdrawn for any purpose by competent authority. - ee 
z Seventh. In finding that the settlement of Hussey was.made in direct violation of 

the orders and directions of the Department, asstming the super: seded order of March 
41, 1891, to be in force,.it appear ing that his settlement was made July 4, 1890, prior 
edi gs anerete: and while the order of February 11, 1890, directing the land. to be. restored. . 
_ te the public. domain and | ie open to. settlement under the egenaral | land. laws ? was 10 . 
‘force. : : ; & 3 : Hy 


With the fen I gina an. argument t by) Mr. N, B. Wharton, aD. rene 


2 diane to represent a large number “ of the settlers claiming thelands. — 
- to be. disposed. of by the decision in this case;” also a brief from Messrs. | 
- Brossard and. Colignon representing | a considerable number of those 
eases.” These briefs are presented i in support ; of the motion for review. 
Counsel for Newell move that the briefs be stricken from the files, for 
the reason that they have no. authority to represent Hussey, andhave 


oe no interest in the case “ beyond that of claiming to represent other liti- 





-gants who assert. that they are interested. in the principle involved.” 
This motion ought not to be sustained. The attorneys filing thebriefs 
a state. very explicitly. their. position ; ‘they do not. claim. to be employed — 
z7 by, or to represent, Hussey, but appear rather as amicus curtefor thesole = 
. purpose of presenting their views on ‘questions to. be decided in this 7 
motion which will affect their clients in cases now pending i in yourofiice. 
_ Newell is not prej judived by this, because his uo were e served with 
copies of the briefs. 6 ; 


It seems to me that i in the further Gaeietion of this case iti is sae | 


Cae. t ‘necessary to discuss the action from the date of the order of Mr. Sec-— oe 
es ae Noble eee the order of March . u, 1890. That order, 
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which is a telegram to the register and receiver, dated Apiil 16, 1891, 


is as follows— 


I am in receipt, by reference from the Gudininsioners of the General Land Office, of 
_ your telegram of this date, stating that the situation is unchanged; that abont four 

hundred men are crowded together around the filing windows, most of them armed. 
I am also in receipt of a telegram from F. C. Chamberlain, signing himself for two 
hundred and fifty menin line, presumably.the armed men referred to in your tel- 
egram, to the effect that about two hundred and fifty of these armed men threaten 
to bring about a riot, bloodshed and great loss of life and property unless your office 
receives filings in the order in which said two hundred and fifty men desire they 
should be received. | 

In view of these facts and desiring to serve the interests of the general public 
_ rather than to obey the behest of any armed body of men present, seeking to serve © 
their individual interests by intimidating law-abiding citizens, yon are instructed 
that under and by virtue of the authority in me vested I hereby direct that all orders 
authorizing filings and settlement on the seventeenth and eighteenth instant, on 


lands included in the restored portions of the grant to the Chicago, St, Paul, Min-. — 


| neapolis and Omaha Railroad Company, within the limits of your land district, be, 
and the same are hereby suspended: until further notice, and that said lands are 

reserved from entry and settlement and no filings thereon shalt in any case be receiwed by 
you until further orders and until advised by me thr ough the COMME TET, of the Gener at 
Land Office. 

It will be conceded that this order suspended the previous. one, and 
the authority of the Secretary of the Interior to make the order “ that. 
_ said lands are reserved from entry and settlement,” etc., a8 italicised 

in the above dispatch, cannot be questioned. _ The effect of this part of 
the order is exactly in harmony with all the instructions issued in rela- 
tion to the settlement of these lands, that is, that they should be so 
reserved and preserved as to give all an equal eppervanity to procure: 
the same. - 

_ * It is conceded by all that the situation of affairs at the Ashland office 

and on this land was threatening. and all the ingenuity of the Depart- 
ment was brought to bear in order to avoid an open conflict of armed 
men and bloodshed in the opening of these valuable lands. | | 

The matter rested in abeyance after the order above quoted until - 
October 22, 1891, when the Secretary ue the following order 
addressed to the Commissioner— : 

' It is hereby ordered that all lands in the Ashland (Wisconsin) land district under | 
withdrawal heretofore made, and held for indemnity purposes under grants for the - 

snefit of the Chicago, St. Paul, Minneapolis and Omaha Railway Company, be and. 
are hereby restored to the public domain and opened to settlement and entry under 
the general land laws, as construed by this Department, Provided, that this order 
shall not take effect until public notice of the contents hereof shall have been given 
‘in the vicinity of said lands for six days under your direction. 

-In connection with such notice you are instructed to announce that no person will: 
be recognized as acquiring any claim or right to any of said lands who seeks to. 
initiate or perfect the same by means of force, threats or intimidation. 

On the same day your pEedetes sent the peels and receiver the 
following telegram— _ : 7 


In compliance with an order of the Honorable Secretary of the ‘iterios of this 
date, you are directed to post in your office and publish in a weekly and also ina 
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: daily. newspaper of esr eeulation® in the aay: of the lands, notice that on 
Monday November second eighteen hundred and. ninety- one, all. lands i in your ‘dis- . ids 
triet under withdrawals heretofore made and held for indemnity purposes. for the. 


benefit. of the. Chicago, St. Paul, Minneapolis and Omaha Railway Company, will 


be restored to. settlement and entry. Said lands being the same referred to in the 


. — letter of my. predecessor dated January eight eighteen ninety-one. — Inthe notice you 


- will announce that no person will be. recognized ; as acquiring any claim or right to 
“any of said land who seeks to initiate or perfect. the same by means of force, threats 
or intimidation. You will, for general information, republish as apartof suck notice, 
the list of lands heretofore published. Conform to the instructions heretofore given. 
in so far as such instructions. are consistent and harmonious with these. directions. 
The first publication in-both the weekly and daily papers should be mace not later 
than Saturday the twenty- fourth instant. | 


Tt is contended by counsel that there j is a variance. in, Pie ordér of 
7 the Secretary, and. that of the Commissioner in this: that the former 
. declares the land “ restored to the public domain and. opened to settle-_ 


oe, ‘Inent and entry under the general land laws, as construed by the Depart- - oe 


ment,” while the Commissioner’s instruction to the register: and receiver — 


was, “conform to instructions heretofore given in so far as such instruc: 


ae tions are consistent and harmonious with these directions. 2. ~ Counsel. | 2 = 
~ for Hussey insist that if the Secretary’s order, as. italicised above, pre-- 
--vails, then he is entitled to the land under the rulings in the cases\of 


Geer 2, Farrington (4. L. D., 410); Smith v. Place (13 L. D., 214); and 2 
others, wherein it is held that while settlers upon land under reserve = 
acquire no rights as against the government, yet as between them- tga 

oie “selves: the Department will consider their equities. and award the land pes 


ae to the prior occupant. es a 
> But I cannot adopt this view of die case. ALL the onde fasties “by. — Be 
‘this Department in regard to this land. have contained the positive 


a injunction that settlers. should not intrude upon the land until lawful e ne i: 
permission was given. It seems to me that where parties have gone on. 
- the land without authority of law and in. direct. violation of the order... —, 


of the Secretary it is idle to talk of their equities. This land was not’ 


agricultural to any extent, but was chiefly valuable for its timber, and_ 


it does not. therefore seem ‘probable that: persons would go. 1pon it and : | 
wait months, or years, perhaps, at least, for an indefinite period, for it... 


to be legally subject to entry and settlement, for any other purpose 


than to secure the timber. The distinction drawa between the cases — 


cited above and the one at bar i is eee in my coe: an eminently” 
‘proper one. So tee Fe Ne Vite me 
I do not aun it consistent with count reasoning that Mr. Secretary 4 


ae Noble, after endeavoring to. keep the land in statu quo by preventing 
intruders from getting on it, ‘intended by. the language of his order to... 


the Commissioner to anon all he had so Str uugnely. endeavored. to do 7 


 - previously. | 


Tam unableto discover any inconsistency’ in iHess two orders. It seems — 


to me that the only interpretation to be placed upon the Commissioner’s. a ‘ ; : 
dispatch w when he > SAYS, conform to instructions her etofore ao, etc., je hs 
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is. Git a was not contemplated that any: rights should accrue 6 
those who had gone upon the lands in violation of the order of the. . 
Secretary of April 16, 1891. All other instructions had been suspended 
_ and the order of the Secretary of October 22, 1892, did not in terms. or 
by implication reinstate them. So that, ascribing to Mr. Secretary 
Noble the intention to enforce the arden so often promulgated that — 
the land should be kept clear of. intruders, and that settlement and — 
entry should be allowed on the day to be fixed by the Commissioner 


2 “under the general land laws, as construed by this department,” it is. 


‘clear that the Commissioner’s order was consistent with the order of: 
October 22, of the Secretary. 
-I think this conclusion is siticiont: to dispose of this motion. The — 
criticism of counsel in the first Specification of error on the paragraph 
quoted from the decision is perhaps well taken, as a casual reading of © 
the same might lead one to think that the words italicised were included 
in the telegram of the Commissioner. The quotation, however, as an 
_ entirety, is taken from the Commissioner’s decision, and the italicised 
words are simply his constr uction of his own dispatch, - 
The motion is denied. — 


2 


 DURESS— CONTINUING MENACE—RATIFICATION. 
WOooDLE v. PARKER BT AL. “ke 


A plea of duress set up to avoid the withdrawal of a contest cannot be accepted, 
where it appears that the contestant subsequently ratifies the act of withdrawal 
- in the absence of any threats or fears of violeuce. | 
.. First Assistant Secretary Chandler to the Commissioner of the General. 
| — Land Office, July 16, 1892. : 


7 ~The land involved in Gis appeal is. the NW. 4 + of Seu. 14, T. 102 N,, : | 


Peas R. 45 W., 5th P. M., Marshall, Minnesota, land Aisin 


- The record sliows: that Charles L. Parker made timber culture entry 


: oo for said land March 0, 1879. On July 10, 1886, Thos. P. Woodle filed 
~ an affidavit of. contest against the same alleging: 


| | That the said tract of land was not subject. to entry: as-aforesaid, under the fsere 4 
2,3 ‘culture act in this: that on said section there was and is a tract of not less than — 
. fifteen acres of land covered with a natural growth of timber from five to thirty feet 


. : high and from three to twelve inches in diameter—said trees consisting of elns, cot-. — 
- tonwoods, ash, soft maples, box elders, etc. e 4 


At the same time he tendered his application to make homestead | 


a entry of the tract. 


On July 13, 1886, he withdr ew ‘said contest, andi 1s ieee sitiough 


oe dite papers are not in the files, that on the same day Charles L. Parker 


. - filed a relinquishinent of his entry and Mitchell J. Parker filed pre- 
emption declaratory statement for said land, | 





- * Not reported in Vol. XY. 








: 7 : stated that, 
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pe letter of f Angus 4, 1886, to es fie, the attomney f for Woodte | 


&. 


The withdrawal by Woodle. of his contest: was done under compulsion, Sad there- . _ 


. fore he applies to be placed i in state guo without reg ard. to said withdr oe and the © 


" J hai of Mitchell J. Parker who was cog nizant of all the facts in the case. 


- “By your order, affidavits. were filed by each of the parties on this sub- a 
= ject and you decided March 10, 1887, , that : | 
In view of the latter it. is not necessary that Woodie should prosecute the contest | 

initiated by him to successful termination to enable him to enter. You will there- 

fore allow Woodle’s application as of date he applied to enter and the filing of 

Mitchell J. Parker is accordingly held for cancellation. bs ; 

On appeal. by Parker, this Dele meno on 1 September 13, 1888, modi- 
fied your decision and held that, 


The manner of procedute i in this case was irregular and. it would. seem notin accord- 


| . . ae with the rules and regulations governing such cases. Instead of deciding that . | 
os ~. Woodle’s withdr awal Was. brought about by- fear of personal violence upon the record — 
a8 it then stood, there being no evidence on: that question except ex parte affidavits — 


| equally positive on each side and ‘directly contradictory in the statements contained — 


ee therein, the proper course it seems would have been for your office to. order a hear-. : 


ing with a view of determining the true facts and circumstances surrounding the 


signing and execution of said withdrawal. In the event that the evidence adduced. 


: ste . by such hearing justifies the re-instatement of Woodle’s contest, which is all that he 
has asked, then:further proceedings should be duly had to determine the effect of 
- Charles L. Parker’s relinquishment and filing upon the rights of the various parties, 


ae and if necessary to determine the truth of the ‘allegations made in: Woodle’ 8 contest a “4 


a . : oe affidavit. 


In pursuance of this order ¢ a hearing was ordered by the loéal ee, 


ae : and after reciting the substance of the order above. quoted, the notice 7 
. of the hearing served on the parties reads as follows: | : 


In view of the foregoing notice is hereby given that a hearing will we held at thi is 


Meet office on December 27th, 1888, at 1 o’clock p.m., for the purpose of determining i 


whether said withdrawal of Thomas P. Woodle was made voluntarily or whether as i 


ae he alleges, it was compulsory and not his free act and deed, and whether the said 


| contest initiated by Woodle should be re- instated for hearing. 


~The hearing was accordingly had and as a result the eof, the loval 
officers found that the withdrawal was procured. by intimidation and 
was not voluntary. Parker appealed, and you by letter of February LI, 
1891, affirmed their. decision and. further said “that. the relinquishment 
of Giarles L. Parker’s entry was the result of Woodle’s contest, and it 
-is so held,” and you held Mitchell J. Parker’s S pre- -emptiou filing for 
= cancellation and directed that Woodle’s homestead. entry remain intact. 
| Parker again appealed. The assi ignment. of error S, fifteen in number, 


are largely addressed to your findings of fact and the consideration of 
- alleged improper testimony. ‘Your action in holding that Charles L. 


 Parker’s relinquishment was the result of Woodle’s contest, and. ine 


~ holding Woodle’s entry intact and cancelling Mitchell J. Parker's Dre: 7 


ee, bial tes filing i is also assigned as error. 
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‘The testimony see that there were distributed in tiie village of 
Luverne hand bills calling a meeting of the citizens of the place on 
July 12, 73e0) of which the following is Q: copy : | 7 | 


INDIGNATION MEETING, 


A meeting of the citizens of Luverne will be held at Armory Hall, this (MondayyY ' 
evening, July 12, to take action in relation to an attempt made by. a citizen of . 
Luverne to “ Jump *'C. L, Parker’s tree claim, 
. MANY CITIZENS. 


The ipsiaiony also shows that in the afternoon of. that day Woodle . 
was advised by his friends not to attend the meeting as there was fear 
of personal violence if he did. He therefore stayed at home, but after 
_ the meeting was organized a committee of five was appointed by the 

chairman to wait upon Woodle and invite him to attend the meeting- 
One or more of the committee declined to act unless the meeting would | 
guarantee that no harm should be done to Woodle if he came. This 
promise was given, and then the committee waited on him and he was. 
informed of its mission; they guaranteed him that he should not be — 
harmed if he would go. He went to the meeting where he listened to 

some speeches, the tenor of which was that this act in contesting the claim 
was an outrage; that they had a way of dealing with horse thieves. and 
land thieves should be similarly dealt with. He was called upon to. 
make a statement and said he thought he had a legal right to contest 
the entry; that he had initiated his contest in good faith and should 
let the law take its course. This announcement was received with: 
hisses and groans by the crowd. Finally the committee -who had — 


brought him there were instructed by the meeting to go with him into - 


a back room for the purpose of ‘consulting with him, with aview of | 
ascertaining what could be done. They accordingly went back of the 
stage in the hall, a curtain simply, dividing them from the audience. 
In about ten minutes the meeting appointed another committee of three 
_to wait upon the first committee and inform it that it had had time. 
- enough to consider the matter. During the time the committee was 
consulting with Woodle, such expressions as “‘Watch the doors and. 
- windows;” “Don’t let him escape,” and ‘he had better give it up or he 
will never get out alive,” were made by the crowd in tones sufficiently 
lond:to be heard by Woodle. To allay the apparent ill feeling of the 
— crowd, one of the original committee came forward on the stage and 
asked its indulgence for a few minutes longer as he thought something 
- would be accomplished. The testimony as to just what transpired at 
this consultation is somewhat conflicting, but it is not claimed by _ 
Woodle that any threats of violence were made by the committee, and — 
- one of their number testifies that they repr esented. to Woodle, Parker’s 
condition; that he was a poor, crippled, hard- working man, with a 
large family to support and that he was unable to stand the expense of | 
-a contest; that Parker had paid $1100, for the claim, a yaroney una- 





3 ‘ withdrawal, yet he was still laboring under. the fear and excitement — oe 
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er, voidable siairbihes haa been errs to. perfect. hin. title to it, This 

witness testifies that Woodle said then “that if he had known the cir- 

| cumstances he would not have instituted the contest, ” and that he had | 
been to some expense amounting to $19.00 in the: matter. and if that 


was retiirmed he would withdraw his contest. Woodle signed the with- 
drawal in this room and the same was witnessed by two of the com- 


- mittee. A collection was then started in the meeting to reimburse him 


for the money he had expended and $6, was collected and paid over 


to him, and the balance was guaranteed him by those present. The 


withdrawal was then turned over to Chas. L..Parker, who was present 
at the meeting. The crowd then dispersed. Subsequently, it was sug- 


gested that the withdrawal should be acknowledged, and about 11 


o'clock that night, some two hours after the meeting adjourned, Chas. 


JL. Parker and the clerk of. the district court, went to Woodle’s house — 
and he acknowledged the execution of the withdrawal as his free and’ 
| ey. act. : 


+ is but justice to. fi defendants to say that Chas, Li ‘Paiker ficasy 


rn pr esent is not shown to have participated in the proceedings, and that — 
Mitchell J. Parker was not pr esent, Neither of them was instrumental - 
in getting up the meeting. | | | 
- | ‘Woodle swears that he was vidaeed to § sign the sachon aw al is: rea- 
oe son of fear of personal violence, and, while he did not fear personal — 


violence from Parker and the district cler k when he acknowledg ed the - 


engendered by the mneetin g. It seems clear from the evidence that the 


— 7 ~ scene presented at Armory Hall was one calculated to excite fear in 
the mind of any man of ordinary firmness and induce him to do that. F 
one % which he had refused to do before going behind the scene. | 


- The testimony further shows, however, that a week or ten days after _ 


aoe the ineeting, Woodle received srithout objection $12, more of the money — 


i“ 2a omised him. He says he did not ask for it, but the witness who paid . 
it to him denies this and swears that he did. Be that as it may; 


Woodle swears: “I was notatthe time . . . (they). « . paid 
me this money in any fear of bodily harm;” “T had notre over my fear 


and excitement when.I was paid the $12.” The balance of the money 


dué was paid Wovodle says, about two—the witness who. paid it says 
three—weeks after the meeting, and Woodle says he asked for this, 
and also swears: “I was not at that time in fear of any. bodily harm.” 
. Now, admitting that he was under duress per minas at the time he 
withdrew his contest, in view of his subsequent conduct, when all fear 
and restraint were removed, cau he claim his act of withdrawal as void? 


- In other words, has he not byhis subsequentconduct ratified hisformer _ 
act?) “A contract made under duress is not, strictly speaking void, — 


but only voidable, because it may be ratified and affirmed by the party 


. 2 a ; upol whom the dur ess was practic ed, ” (Par sonson Contr acts, 395, 6th . : 
— Ed.) Woodle’s. withdrawal of his contest was 3 valid until he elect F d to a 


& 
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| disaffirm Gy. which he has a legal right to do. The act of receiving the. 


money was not, in itself,a ratification of the withdrawal, but when he 
says that at the time fie received it, there was no fear of violence in 


his own mind, that the duress had ceased. he ratified his act. There is . 


no evidence of any continuing menace. ‘Ten days. after the scene of © 


violence, he received part of the money and three weeks afterwards the 


remainder. He had had sufficient time to decide what course to pursue; - 
he elected, without any restraint, to ratify his withdrawal. _He must’ 


abide his decision. The Department will not aid. him i in this play of fast | 


and loose. 
It was manifestly erroneous ; for you to decide th at an eelinaaddiaent 


of Parker’s entry was the result of Woodle’s contest. The hearing — 
under consideration was not intended to include this issue; the order 
of the local officers clearly defined the purpose of the hearing and there 


was no testimony offered upon any other point than that, ordered. In 
fact the contestant only sought to have his contestant re-instated. 


— Your judgment is reversed. You will cancel the homestead ee of 


-Woodle and re-instate the pre-emption filing of Mitchell J. Parker. | 
- CONFI RMATION-SECTION 7, ACT OF MARCH 8, 1891—ALIENATION. 


| Serre %, DEVINE EY AL. 


oy 


A poria fide ee of the land gavered by alk entry who ere sells. 4 por- 


tion of the land embraced therein, and then joins in the release to the United .— 
- States of all title held under aad eutry, except as to one tract, may properly. | 
invoke the coat uae provisions of section 7, act of March 3, 1891, as to said 


tract. 


_ The sale of land shortly after ane proof and the issuauce of final certificate does 


“not war at a presumption a omase. the good faith of pe entryman. 


_ Borst Assistant Secretary Sims to the Co miienone ne the General “pana a 


Office, September 80, 1893. - 


“On the 20th of April, 1886, Francis Devine made pre- eintions cash | 


_ éntry for the SE. } of the SW. 4 of Sec. 30, and the NE. fof the NW. 
4 and.lot 7 of See. ol, T. 63 N,, ‘R, 11 W., Duluth land district, Minne- 
sota. | 


gage on the premises to A. ‘Kun for two hundred dollars. This mort- 
gage was satisfied on the 17th of September, 1886, according: to the 
abstract of title forming part of the record in the case. — 


On the 21st of the same month, Devine. ead his wife executed a mort 7 


On the 24th of August, 1886, Devine and his wife executed &@ war- 


_ ranty deed, conveying the entire tract to Jacob R. Myers, for the sum 


_ of fifteen handued dollars, he to assume and pay the mortgage’ to Kunz 
for two hundred dollars, already mentioned. The original deed, which 


is among the papers in the case, shows | that it was recorded in the — 


proper office on the 7th of repeal 1886. 


. 
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On fie dst of October, 1886, ‘Myers nid: wife. conveyed —— special : 


warranty deed, to David 'T. “Adams, an undivided one-eighth of the 


tract, and by a similar instr ument, executed by them on the same day, — 


_ an ‘individed: one- eighth was. conveyed to James A. Boggs. On the © 


30th of November, 1888, they conveyed to said Adams, by a similar 
instrument, an undivided one-quarter of the tract.. 
On the 17th of August, 1889, the persons who then had title to the 


land for which Devine made ones. quit claimed to the United States 


their interest in the SE. 4 of the SW. 4 of Sec. 30, and the NE. 4 of — 
the NW.+4 of Sec. 31. This was all the and for ince he made entry; 
except lot 7 in See. 31, 

On the said 17th of August, 1889, the local officers allowed Thomas’ 
Meradith to make soldier’s additional homestead entry for the land thus 
quit-claimed to the United States, and issued to him final certificate. 
and receipt bearing that date. On the same day, he conveyed by war- 


-ranty deed, an undivided one-half of said land to Jacob R. Myers, an 
undivided three- eighths to. David qT. Adams, and the other one- eighth | 
-.. to the Syndicate Land Company. ee 
On the 10th of September, 1889, Devine executed : a aeiaaiiiin a 
of all the land covered by his entry, except lot 7 in Sec, 31. This was _ 

_ afterwards filed in the local office, and across its face is written “‘relin- - 
a quished and canceled.” This is without date. - 


On the 5th of September, 1890, Charles | Smith filed a an affidavit of 


~~. gontest, in which he alleged that the entry and the final proof of Devine | 
: a “were fraudulent and void, and that at the time of making the same, he 

Shay had not complied with the provisions of the. ‘pre- emption law,in the 

: ae matter of residence and of improvements. He also alleged that the sol. , a 

_ dier’s additional homestead entry of Meradith was fraudulent andcol- 

-. Iusive, and made for the ‘purpose of securing said Jand to said Devine . -< 

and other parties to contestant unknown, who procured said Devine to an 

Oooo make said fr audulent proof, relinquishment and. re- entry. _ 3 


A hearing was ordered, of which all parties in interest were notified. 
At the hearing, the attorney for Myers moved that all proceedings be 
dismissed, and that the entry of Devine be confirmed under the pro- 
visions of section seven of the act of March 3, 1891, (26 Stat., 1095). 
In support of the motion, the affidavit of Myers was filed, in which he — 
made oath that he purchased said land of the entryman in good faith, © 


- paying therefor the sum of fifteen hundred dollars; that at the time 
_ of said purchase, he believed the entryman had in all respects com- 


plied with the requirements of law; that he was a bona fide purchaser 


for a valuable consideration, and that no fraud had been found, or 


could be found by a government agent on his part; that his purchase 


. : 4 was made prior to the first day of March, 1888, and after final entry. 


The local officers overruled the motion, on the ground that the rights 


SS , of the contestant had attached prior to March 3, 1891. The case then a 
aoe progeeded to trial, and ¢ on the 9th. nad 1891, the local oflicers 1 ren- 
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dered their decision, in which they recommended that the entry of 


Devine be canceled, and that of Meradith confirmed. From that 
decision appeals were taken to your office by all the parties. 


- On the 7th of March, 1892, the attorney for Myers filed in your office ae 


a motion for the confirmation of the entry of Devine, in accordance — 
with the provisions of section seven of the act of March 3, 1891. In. 
determining that motion, the entire record was examined and the case 
disposed of on its merits, applying the provisions of the act of enon : 
38, 1891, to the facts established by the record. 7 
Your office decided the case on the 19th of. May, 1892, and the con- 
clusion was that the entry of Devine was fraudulent, but that it was 
confirmed by the act of March 3, 1891. It was further held that title - 
to the SEH. 4 of the SW. 4 of Sec. 30, and the NE. 4 of the NW. 4 of Sec. 
ol, vested.in the parties who quit-claimed that land to the United 
States on the 17th of August, 1889, and the entry of Devine for that 
land was canceled, and it was held that the soldier’s additional home- 
stead entry of Meradith was properly allowed, and that his immediate 
conveyance thereafter, did not impair the ieealing of said entry. Your - 
office therefore reversed that part of the decision of the local officers, 
which recommended the entry of Devine for cancellation, and affirmed. 
that part-which sustained the entry of Meradith. An appeal from said 
decision brings the case to the Department. 
_ In-the argument upon the appeal before me, it is insisted that Myers 
was not entitled to have the entry of Devine confirmed under the pro- | 
visions of section seven of the act of March 3, 1891, because at the time 
of the hearing he was the owner of only an undivided half of the land 
covered by said entry. The case of Bradbury v. Dickinson (14 L. D., 
1), is cited in support of that. proposition. In that case the Depart- 
ment held that ‘the, sale of an undivided interest in the lands covered 
by an entry, prior. 40 March 1, 1888, does not bring said entry within 
the confirmatory:provisions of section seven, act of March 3, 1891.” 
The facts in that case, and the one at bar, are materially differ ent. In 


that case, Dickinson made final entry on the 4th of January, 1887, and _ 


sold an undivided one- half of said tract to Thomas Doak, on the 6th of 
January following. In the case at bar, Devine made final entry on the 
20th of April, 1886, and sold the whole of the land embraced in his 
entry to Myers, on the 24th of August, 1888. Itis clear, therefore, that 
the rule laid down in Bradbury v. Dickinson, and re- affirmed j in. Emblen 
v, Weed, (16 L. D., 28) does not apply to the case at bar. 

Section seven of the act of March 3, 1891, provided that entries in 
which final proof and payment had been made, and certificate issued, 
and to which there were no adverse claims originating prior to final 
entry, which had been sold or incumbered prior to the 1st of March,. 
1888, and after final entry, to bona fide purchasers, or incumbrancers, | 
for a valuable consideration, should be confirmed and patented upon 
presentation of satisfactory proof to the Land Department of such | 
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sie or fheumbranee, unless, upon. ‘an 1 investigation: by a government : 


oe agent, fraud on the part of the purchaser had. been found. 


In the case of Joseph S. Taylor (12 L.D. , 444), it was held that fraud - : : 


oF on the part of the entryman, would not. defeat the. confirmatory provi- 


sions of said section, in cases. containing the conditions therein enu- 
merated. In the case of George De Shane, eé al., on page 637 of the 
same volume, it was held that an entry made by: one not shown to. be» 
qualified in the matter of citizenship, was confirmed under the provi-. 
‘sions of said. section. In Harnish »v. Wallace (13 LZ. D., 108), it was- 


oe held that the confirmatory provisions of said section, for the benefit of  ~ ae 


a transferee who acquired title prior to March 1, 1888, were not depend- 
ent upon the entryman’s compliance with ine. in aa matter. of resi- 


dence and improvements, The same doctrine was repeated i in the case 
of William H. Rambo, et ai., on page 152 of the same volume. _ ; 
In Axford v. Shanks (18 L. D., 292), it was held that Congress: con- 
‘templated the relief of incumbr ancers and purchasers, described in 
said section, and that the illegality of the entry, or the pendency of a 


contest, would not defeat confirmation thereunder.. See also Shepherd — . 


_», Ekdahl (13 L. D., 537), and Peterson ». Cameron, e¢ al., (13 L.D., 
581).. Numerous silioe cases to: the same effect, might be. cited. | 
In the case of the United States ». Gilbert, et al., (14 L. D:, 651), Tt: 
was held that in. determining the rights of a tr ansfer ee aden section 
seven of the act of March 3, 1891, the transferee was pr otected by the 
presumption that 1t was made in good faith, up to the point where suf- - 


ee . ficient evidence was furnished to overcome it, In the case. at bar, that - | 


point was not reached, while all the conditions requisite to cowtenias | 
tion under said pecuOn was shown, to exist, by the production of the 
final receipt and certificate of the local officer s, the original. deed from: 


“Devine and wife to Myers, and the a and, sworn statement of 5. wy 


the latter. 


‘The entry being Soniitnied ~ the provisions of sail section, it ant ate 


ters not what disposition Myers made of the land, after obtaining mule 

| unerote; provided he did not reconvey it to: ‘Devine. | 
This disposes of the contest, so far as the entry of Devine’ is con- 
cerned, and leaves for consideration only the charge. of the contestant — 
‘that the soldier’s additional homestead entry of Mer adith was fraudu- 


| lent and collusive, and made for the purpose of. securin gs said Jand | to 


Devine and other parties to contestant unknown. 
_ Not one word of evidence i in support of this allegation was sintr banood 7 
at the hearing. In fact, the name of. Meradith i 1s not mentioned i in the | 


testimony, nor was the contestant. sworn in his own behalf “The — 


abstract of title, which showed his | conveyances immediately after mak-- 
ing final entry, was intr oduced i in evidence, and upon that, I am asked . 
to find that his entry was fraudulent and collusive. 7 
In: making his additional entry, he made oath that he had 1 fally aiee a 
- all the requirements of the homestead law as to his s original entry; that Z 


DECISIONS RELATING TO. THE PUBLIC LANDS. | 88h 


he had not sold his additional homestead claim, nor . anaes any prior — 
application for an additional homestead certificate, and that his present 


entry was made for his own exclusive benefit, and not directly or indi- 


rectly for the benefit or use of any other person or persons whomsoever. 
His entry was therefore properly allowed, and after receiving final 
certificate he had a right to retain or to sell the land, as he thought 
‘proper. His sale so soon after securing final certificate, did not impair 
- the legality of his entry, in the absence of any proof of fraud in making it. 


In Morfey v. Barrows (4 L. D., 135), it was held that the sale of the . | 


land shortly after making proof and payment does not warrant a Pee 
‘sumption against the good faith of the entryman. 
The entry of Devine having been confirmed by the act of March sy, 
1891, and that of Meradith being sustained upon the merits of the case, 
as presented by the record, it must be held that Smith failed in his 


bea contest, which is accordingly dismissed, and patent will issue for the | 
land, if no other objections appear, and ‘the proof. required by circular. — 


of instructions, of May 8, 1891 (12 L. D., 450), is furnished your office. 
| PRE-EMPTION-SECTION 2260, R. S.-FINAL PROOF. | 


HASKINS. », MAYNARD. | 


K pre- emptor = in good faith, prior to settlement, transfers the land then owned 


by him to his wife, is not within the second inhibition of section 2260 R. 8. 
- Publication of notice of intention to submit final pre-emption proof precludes the 
subsequent allowance of an anP: Heation to enter filed by a aoe claimant, 


First Assistant Secretary Sims to the Commissioner of the General Land 
| | Office, October 2, 1893. | 


On April 16, 1889, Levi C. Maynard filed ree pre- emption sioctine: 
tory een No. 6039 for the N. 4 of the NE. $ and the N.4of the © 
NW. 4, Sec. 4, T. 6 N., B. 13 W.,S. B. M., ie Angeles, California, 
ileein settlement April 13, of that year. He gave notice of his 
intention to submit final proof, the same to be taken before the register 
and receiver March 12, 1890. Notice was duly published and proof 
taken as advertised. The improvements on the place, according to his 


own valuation, are worth $395. One of his witnesses places the value —~ 


at $390, and the other at $520. These improvements consist of a 
dwelling house, ten by twenty-six feet; a barn; and one hundred and - 
fifteen acres broken, part of which was in cultivation. One of the 
witnesses valued the land at five dollars an acre, the other one at ten | 
dollars. He had all the necessary household and kitchen furniture on — 
the place, and his residence was continuous from date of settlement. - 
-_ On March 4, 1890, eight days before the proof was submitted, and 
while the notice therefor was being published, Karl L. Haskins was — 
allowed tomake homestead cutnyet the land; and on the — proof was 
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a submitted he appeared and filed a protest against its acceptance, 0 on 
the grounds: _ 
| 1. That Maynard removed from land of his own in said State to re- 

| side on his pre-emption claim. 
-. . 2. That he has conspired with one Moody to defr ond the government 

so as to obtain title to the land. | 
| ‘The protestant cross-examined claimant and his — a pieasees and, ae 
after a stipulation, duly entered into as to certain facts prscroseds! in fie | 

_ tract books had been offer ed, the casé was closed. | 


The register and receiver recommended the acceptance of the final 


= conn and the dismissal of the protest. On appeal, your office, by de- - 
cision. dated March 29, 1892, reversed that action, and held Maynard’s 


filing for cancellation, on the ground that he “is not a qualified pre- _ 


| ~-emptor.”. An appeal brings the case to this Department. 


No question is raised as to residence and improvements, and the feta : 


- relied on in proof of claimant’s having moved from land of his own to | 
-._- reside on the public lands in the same State, thus bringing the case 
-... within the second inhibition contained in Section 2260 of the Revised ae 
_. Statutes of the United States, are as follows: | | 


The land in question was first. entered by Maynard, } Nove tbat 30, 


F 1883, under the timber-culture laws. He so held the land until May 
eee, Ade 1888, when he relinquished it, and,on the following day, William 
Se as Moody ae timber-culture mney fo tho land: Moody held theland 
until April 15, 1889, when he relinquished, and on same day, as above: a 

ee ‘shown, Maynard filed his declaratory statement therefor. __ 


It appears, also, that Maynard entered the SE. 4 of Sec. 18, T, TN, 


2S pie 13 W., Los Angeles land district, California, November 5, 1883, ne ne 

whieh final certificate was issued March. 23,1889. This ae was pat- 
ented December 5, 1890. On April 8, 1889, he deeded the land last 

above described ie his wife for the potisideration of ‘love and affec- 


tion,” and, on the 13th uay of that month, moved to the land in | COs: | 


.  troversy. : 
If, as held by y ue , Maynards transfer of the homestead land to his a 

_ wife was a mere subterfuge to evade the provisions contained in the as 
inhibition clause,” it is proper that the entry should be canceled: = 


‘The circumstances attending the relinquishment. of his timber culture © 


_ entry to Moody, and the latter’s relinquishment to him after his proof — 


had been made on his homestead, the voluntary deed to his wife soon — 
after final proof was made on his homestead claim, and his settlement 


- on the land five days later, are relied on, and’ so held by your office, as - 
tending to confirm protestant’s charge of fraud and collusion on the 


a part of Moody and the claimant. 


Regarding his. own efforts to secure title to the. land, by growing - ae 
trees thereon, after he had made timber-culture entry therefor, Novem- 


‘ ae ber 20, 1883, he testifiés that he plowed five acres the first year, and 
five acres more the second year, and replowed and cultivated the first . 
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five acres. The third year he plowed ten acres and put it in trees, cut-— 
tings and seeds. The seeds and cuttings failed to grow. He asked | 
the local officers for an extension of time, and replanted. the following 
year. The trees did not do well, and, after spending so much time and 
money on the place, and suffering so many failures, he decided to 
relinquish, and when he did so, Moody made his timber-culture entry. 
Moody tried it for one year, also plowing the land for that purpose, and 
he also relinquished. Then it was that Maynard filed his declaratory 
statement. 

These facts do not of themselves prove collusion on the part of Moody 
and Maynard, for the purpose of holding the land for the latter’s ben- 
efit. It rather shows that an honest, but unsuccessful, effort was 
made to secure a growth of trees. Had Maynard wanted to hold the - 
land for his own use until his homestead entry was out of his way, to 


enable him to secure it under the pre-emption laws, it was altogether — | 
unnecessary for him to have relinquished in favor of Moody, and then _ 


to have had Moody relinquish in his favor. He worked four years and 
six months on his timber-culture entry; he could have continued his 
efforts ten months longer—all that would have been necessary—and 
then relinquish the entry, sell his homestead, and file on the land, with- 
out the intervention or aid of Moody. 

_ I therefore conclude, in the absence of other testimony, that ites iS 
not sufficient evidence in the record to warrant the char ge of “ collu- 
sion and fraud.” 


It is true, he sold his homestead to his wife fifteen days after final 


certificate was issued thereon. His final pre-emption proof shows that 
he settled on the land in controver sy five days (not two days as you 
have it) after he executed the deed to his wife. These facts, taken _ 
alone and unexplained, might leave an inference that the transfer was — 


made to enable him-to avoid the statutory inhibition above alluded to.. 


He positively denies, however, that that was his purpose. He states 
that he consulted the late register, Mr. Bethune, prior to filing on the 
land; showed the deed that he had made to his wife,and asked if he was — 
entitled to his pre-emption right, and was then advised that he would 
have that right, and his papers were accordingly made out and filed. 

The validity of a deed made in good faith from husband to wife is 
recognized by the Department, if such deed is valid under the laws of 
the state or territory where the land lies.. (David Lee, 8 L. D., 502.) 

It appears that for many years he had not held property in his own 
name. Prior to 1883, he owned some lots in Los Angeles, and deeded 
them to his wife. His reasons therefor were that he had been for sev- 
eral years. a confirmed invalid, and deeded his peas to his wife “to 
save litigation in case of my death. ee? , 


Section 158 of the Civil Code of California provides that: 


Either husband or wife may enter into an engagement or transaction with the 
other or. with any other person respecting property which either might if unmarried. _ 
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In the « case of Peck 0.  Brummagin, 31 Cal, 446, ib is. said: 


No good reason is perceived why the tustiend, while ‘free trom debts and liabili- | 


. eee may not make a gift to his wife of real or personal property; which: at the time ee 4 
-: was the common property of the husband and wife. press | a 


In the case of I Barker v. ‘Koneman, et th, 13 Cal, 10, iaecios Field = : - 


“Says: 


The law allows rane even fogards with figok provisions made by: the husband wich 7; 
in solvent circumstances for the wife and family against the possible misfortune of 
a future day, by setting apart a portion of his pr operty: for their benefit. 


‘Had Maynard made a bona fide sale of his homestead 108 some one — 


oo else, and then moved on to the land, there could be. no question raised 

as to the validity of his settlement. He had a legal right, as above. 

shown, to deed the land to his wife; the consideration Was a “good? 
one. Subsequent to the transfer, his wife appears to have managed. 


. _ the place, and there is nothing whatever, except the relations of hus- _ in 


band and wife, from which it can be assumed that the transaction was : : _ 


a fraudulent one. Fraud i is never pr esumed. It must be proven; and — 


IT do not think the mere relation of. husband and wife, taken with all 
7, the facts and circumstances connected with the transfer, is sufficient to 
5 a, ee warrant the. statement that the transfer was ge a sical to avoid 

> the inhibition. — | 


-Maynard’s transfer to his wife Was Sea the. carrying. out of ie accus- 


‘ omed acts; he made provisions against a possible, indeed a probable, te 


/ contingency (owing to his failing health), by deeding the land ‘to his 
"wife, and thus making provisions for a possible. misfortune. ‘He did 


what “the law allows, and even regards with: favor.” 


When Haskins made entry of the land, Maynard’s | notice to make 
* final proof was then being published. It.was therefore improper to _ 
have allowed the entry. L. J. Capps, 8 8 L, D,, , 1065 Smith 0. oa re 
9k. D., 175; Mary E. Funk, idem., 215. 3 7 
~ The eane is worth from one to two neiend dioilans: ‘the improve- 


a? | ments placed thereon by Maynard are valued at $520. Haskins has 


; done no work on the land. He made no effort to secure a cancellation 


= of the filing until Maynard had lived. on the land nearly a year, and = 


had made all these improvements. I do not think he is entitled to a va 


i preference right on the showing made. His protest. is. therefore dis- 


missed and his eutry canceled. “Maynard’s final pr oof will be peeeDee on 
- and. certificate. will issue on payment: for the land. | 


The decision appealed 4 from is s accordingly reversed. 
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SETTLEMENT RIGHTS—SECTION 2, ACT OF SEPTEMBER 29, 1890. 
RENE 2. PRENDERGAST. | 


The rights of an actual settler on railroad lands at the date of the forfeiture act of | 


. September 29, 1890, relate back, under the provisions of secmon 2 of said act, to. | 


the date of his actual settlement on the land. 


> zi dee 


Secretary ad to the Commissioner of the General Land Office, October 
4, 1893, ~ 


~ On May 4, 1893, your office transmitted, on the pat of Peter Prender- 
gast, motion for review of the decision of the Department of March 15, a 
1893 (unreported), in the case of Arthur O. Rene, against said Prender- 
gast, in which your office decision of April 4, 1892, holding the home- 
stead entry of Prendergast for cancellation, was formally affirmed.. 

The land involved in the controversy is the NE. 4 of Sec. 15, T. 49 N., 


R. 9 W., Ashland land district, Wisconsin, for which Prenderg ast made es 
“homestead entry on the 23d of February, 1891. Ata late hour of the — 


same day, Rene applied to enter the land, his application being rejected | 
, on account of the prior entry of Prendergast. He then applied for a 
hearing, claiming prior settlement. The hearing resulted in a decision . 


_ by the local officers, on the 1st of June, 1891, in favor of Prendergast. a 


Such decision was reversed. by your office on aril 4, 1892, and in the © 
- motion before me, it is claimed the Department erred in affrming the | 
judgment: in said case. The errors complained of are enumerated as 

follows: | ~. 


First. Ju affirming the Commissioner’s decision upon the facts, when the record, 


- shows that Rene was but an occasional visitor to the land, with snch improvements | 


and. cultivation as to render his classification as.a bona jide settler absurd. 


Second. In affirming the Commissioner’s decision, upon the facts, when the. record’: a 


shows Prendergast to have been the only bora jide settler upon the land on September 

29, 1890, and as ack entitled thereto, not only by reason of his entry, but also under — 

the beneficial provisions of the second section of the act of September 29, 1890. 
Third. In finding the law correctly stated by the Commissioner, when his decision — 


was a plain evasion ot the law, iu that he allowed Rene the preferred rights a Mio - 


bona fide settler, without the slightest evidence to support such findings. 

- Fourth. In finding the law correctly stated by the Commissioner, when his decis-’ 
_ ion ignored and practically overruled along line of decisions by both the courts of — 
'. the country, and your Department, as to what constitutes bona fide settlement. 

Fifth. ‘In affirming the Commissioner's decision, which erroneously canceled Pren- 
dergast’s entry without any sufficient showing of superior right i in Rene. : 


| This, aud other land, had been granted to the Wisconsin. Central 

. Railroad Company, aid was restored to.the public domain by the act - 
of September 29, 1890 (26 Stat., 496), entitled “An act to forfeit certain 
lands Tieneeaisie: granted for the purpose of aiding in the construction 
of railroads, and for other-purposes.” The 23d of February, 1891, was 


fixed, by official notice, as the day for the allowance of. entries on said as. 


1600—vor 17——_25 © 
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; lands, and the entr y of Pr enderg ast and the ‘application of Rene were ee ; 


ae made on that day. - . Bh &, 
oe Both parties claimed ander he. provisions ne ihe 2a section of the sn gga? 
a forfeiture act of September : 29, 1890, which provided: | Se 


ae ‘That all persons, who, at the date of. the passage of this act, are deeded settlers { in | 
- - good faith, on any of the lands hereby forfeited, and are otherwise qualified, on 


rie making due claim on said lands. under the homestead. law, within six. mouths: after 


. the passage of this act, shall be entitled to a preference right to enter the same: = 
~~, under the provisions of the homestead law and this act, and shall be regarded. assuch ° 
'- actual settler from the date of actual. settlement or occupation. as 


The question presented by the motion before: ine 18: Who ¢ are § -actual 


settlers in good faith,” within the meaning of this section? 





a An actual settler is one who has gone upon and. oceupied land w ith: | . 
a bona fide intention of maine it his oer and does some actinexecu- 
‘tion of such intention. pais g a 
., Bona fide 1s % legal technical: expression, tied i in the statntes | in tae De 
‘Jand, and in the acts of the legislatures in all the States, and signifies — 
-) thing done really, with a good faith, without fraud, deceit, or collu- _ 


Sion; in reality. 


The act in question protected the rights of the persons, tii on the’ 
29th of September, 1890, were residing upon the land, complying by 


honest acts with the expressed requirements and objects of the settle- 


ment laws then in force, and seeking in good faith to maintain a settle- 
ment and claim thereunder. . It expressly provided, that to: be entitled | 
to its protection, the persons must be actual settlers in good faith upon 


the lands “ at the date of the passage of this act.” 


Acts of settlement performed on. the land years before the passage of 


the act, conferred no rights, unless those acts were followed. by such 


residence as rendered the person an actual settler thereon, on the day 
the forfeiture act was passed. If, however, those early acts of settle-' 
ment had been followed by residence, and improvements which had the, 
-eharacter of permanency, and had continued until the 29th of Septem- 
_ ber, 1890, the act provided that such person should be regardéd as an_ 
actual settler from the date of his. actual settlement or corupation of | 
- the land. Pes : | 
“>. In the case at bar, it was. s made to. appear, without doubt, that Rene : 7 
was the first to go upon the land in question, and perform acts. of set- fe ae 
~ glement.. This was in May, 1888, and his acts of settlement were build- 
ing a house twelve by sixteen feet in oe and clearing asmall pate of . 
~.. land around it. | a 
ke, oe Prenderg ast began his settléinentu upon the inna on ithe 9th of Beth: 3 
ber, 1890. He completed his house on. the 20th of that month, and has 
ei oe made it his only. home since.’ He was an actual settler. and resident =| 
~ apon the land at: the date. of the passage of the act in question, and. 
—. maade claim therefor under the homestead law within six months there-: 
cae _ after.. This made him an actual settler upon. the land from the 9th of Sep: 
ee vues 1890, the date of his. actual eceu Dat ther eof, He was aware — 
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that Rete bad built ay Horse, upon the ‘and more than two years prior 
to that time, but. claimed that his settlement and improvements were 
not in good faith, and that he did not reside upon, or improve the land 
at all, from July or August, 1890, to May 12,1891. To determine this 
question, an examination of the errors in the case has been made. 

| _ From such examination, I have no hesitancy i in concluding that the 

occupancy of the land by Rene, from May, 1888, to June, 1890, was not 
~. such as to meet the requirements of the homestead law. Had an 

adverse claim intervened during those two years, his “‘oucasional vis- 

its” to the land would not have been sufficient to have constituted him 
an.“ actual settler in good faith”, as his absences amounted to a sub- 
stantial abandonment of the claim. | . 

From June; 18: 0, however, the evidence shows that. he made his’ 
“home in his house upon the land, and cultivated patches thereof to 
potatoes, corn, beans, lettuce and radishes: His crops were not exten- © 
sive in fact, nor remunerative in results, but it was shown that he 
raised several bushels of potatoes, a nice bed of lettuce, and a small 
quantity of string beans. The existence of these “crops” was sworn 
to by Rene and his witnesses, and the fact that a couple of patches of 
potatoes were grown by him upon the land during the summer of 1890, 
was admitted by Prendergast and several of his witnesses. 

His clearing and cultivation, at the time of the passage of the act of 
September 29, 1890, were exceedingly meagre for'a residence of two 
years and a half, but reckoned from the spring of 1890, were sufficient 
to meet the.requirements of the settlement laws, as applied to actual 
_ Settlers. While Prendergast did not see Rene; when he made his set- 
tlement on the land, on the 9th of September, 1890, he saw Rene’s house, 
- and his crops, or. those which had not already peed harvested by him- 
self or. the rabbits, were then growing thereon. | | 

This constituted Rene an actual settler upon the land, prior to any. 
—act.of settlement on the part of Prendergast, and rendered them both 


“ actual settlers” at the date of the passage of the act of September — - 


29,1890. The settlement-of Rene being prior to that of Prendergast, 
ie has a superior right to the land, unless Rene | is shown. not to have - 
acted in good faith. 7 | 

“Prior to the spring of 1890, I think his connection with the lana was 


lacking in good faith, but since that time I do not find his conduct. or 


characterized by bad faith. 
In view of this fact, and of the furthes fact, that earls, every one of : 


the witnesses who testified ; in favor of Prendergast, and against Rene, _ 


was either a contestant, or a claimant against whoaeieniey a contest 


was pending, and all thus situated admitted that they expected to use 


Prendergast as a witnessin support of their claims, I am by no means 
- convinced that the decision complained of was not correct. . , 
I have carefully examined the record in the case, and considered the 
arguments. of counsel upon the motion before me, and my conclusion i is, 

that such motion should be, and it hereby i? denied. 











DESERT ENTRY—KINAL PROOF—PQUITARLE ACTION. 


Grama ev. CooxE. 


oe Equitable acticnd is aut wound ona. acsert uitey: on account of failure to submit ae 


- final proof and make payment. for the land within the ‘statutory period, where 


such failure is due to au order of the General Land ree postponing the. day - — 


_ fixed for the submission of said pr oof. 


co Fir st “Assistant Seoretary y Sims: to. ae ‘Cominsiesioner of the. Gonerat. 


Land Ofice, Octoder 4, 1893. 


oF “On the 15th of. aie 1888, “Walter A. Cook se.  anade: dean nad . : ee 
‘ entry for the SW. £of Sec. 5, the BE. 4 of the SE. 4 z of ‘Sec. 6,the = 


OR, tof the NE. 4 of See. 7, and the NW. £ of See. 8, T.6N,, R. 39 E., 


es Blacktoot land district, “Tdalio® In. describing the land, in sour letter. 
of June 9, 1892, to the register and receiver at. Blackfoot, your office 1, Fe 
- inadvertently cneake of the entry as being in township 8, while the - 


appellant, in his notice of appeal, plaves it in township 7. 

On the 25th of April, 1891, Joseph B. Graham filed an affidavit of 
contest against the entry of Cooke, alleging that the land was not 
desert in character, and not subject to entry under the desert land law. 

A hearing resulted in a decision by the local officers, in favor. of 
Cooke, which was affirmed by your office on the 9th of June, 1892.. 

On the 17th of August, 1891, Grahain filed.a second affidavit of con- 
test against said entry, allesine that the entryman had not made his 
final proof and payment within three years after his entry, nor prop- 
erly reclaimed the land within that time. ~The local officers refused. to 
entertain this contest, and Graham appealed. 


‘It appears that Cooke gave notice by publication, of his intention to 


make final proof and payment on the 15th of August, 1891, which was 


within the time allowed by law, but that the date for making. such 


proof was postponed by you ‘until the 28th of that month. 
- On the 28th of August, 1891, Cooke appeared with his witnesses to 


‘make final proof, A protest against such proof was filed by Graham, = 
- and he cross-examined Cooke and his witnesses. The local officers _ 
| found in favor of the good faith of Cooke, and. recommended that. | 


Grahams protest be dismissed. He appealed, and on the 9th of J june, 





“4892, your office considered. all the questions raised. by him in the: case, 
~ and dismissed his contests.. He brings the ¢ case to the Deparment by 

ce appealing from said decision. NT | ee 
. . [ deem it‘ unnecessary to refer at. greater ‘Teagth, to the ects of ie ae 
ease. They are fully set out in said decision, and, I think, justify the 
> gonclusion reached by your office, except that ander thecireumstances) 
of the case, I do not think it hecessary to. submit the entry of Cooke to 9. 
othe board of equitable. adjudication for. confirmation under Rule. 80,8 “2 
“x Phat rule applies to entries in which ‘ o neither. the reclamation nor the = 2 
apo ae and payment: were made within three 3 years from date of entry. oe 
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In the cage at bar, the reclamation was made within the time required, 

and notice was duly given by the entryman of his intention to make 
proof and payment also within the time limited for such purpose. The | 
postponement of the date for making such proof was made: by your 
_ office, such date being changed from the L5th -to the 28th of August, 


1891. In making this change, Cooke took no part, and his interests ‘ - 


should not be injuriously affected, nor his rights jeopardized thereby. 
His case should be disposed of in the same manner as would have 
been proper had his proof and payment been made on the 15th of Au- 
gust, 1891, the day adlvertised by him for that purpose. I think the 
protest of Graham was properly disposed of by the decision of your — 
office, and the case is returned for appropriate action upon Cooke's final — 
‘proof. The decision appealed from is modified accordingly. | | 


HOMESTEAD ENTRY—DEATH OF ENTRYMAN. 
TuNGATE 0. ROAN. 


. Where a homesteader dies during the nena ney of proceedings on his protest er | 
the final proof of an adverse pre-emption claimant, his heirs may ree title on 
_ the final disposition of the adverse claim. ) | 


First Assistant Secretary Sims to the Commissioner of the General ia | 
| Office, October 5, 1898. 


The Jand involved herein is the SE, 4, , See. 22, T. 32 S., B. 33 B., M. 
- D.M., Independence, Califor nia, land district. : 

. It seems from the record that Ann Roan filed her pre- Aisetion decla- 
ee statement for said land July 7, 1887, alleging settlement May 17, 
preceding, and gave notice of final proof to be made before the county 


-elerk of Kern Co., at Bakersfield, June 17, 1889. On said day John B. os < 
_ Tungate filed Batons said clerk his protest against said proof, alleging — 


that he made homestead entry of said land May 20, 1889; that on May 
11, preceding he established his residence on the land aind has lived 


_ there ever since with his family; that Ann Roan did not make settle- ; 


ment on said land at any time; that she has never established actual — 

| residence thereon or cultivated it; that said land was not taken for her. ae 

own use and benefit but for her son-in-law. 

The testimony was taken before the said clerk and upon examina- 

~ tion the local officers decided to accept the final proof. Tungate | 

appealed and your office, on April 16, 1892, reversed their decision, | 

‘whereupon the defendant prosecutes fats cee alleging that it was : 

error to hold (1) that claimant had not shown good faith in filing; (2) 

_ in holding that the claimant did not desire the land for lier own use and 
benefit, and also (3) 7 . 


_ erred in deciding i in favor of protestant on April 16, 1892, as the protestant at that 
time had been dead for more ® than two years last past, and as the prior decision of — 
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a 7 the reg ister: and: receiver of the local office. ab adacscudents California, + was in n favor a ts 
of claimant, the protestant had gained no rights under the. eeu by yammue of his: re eee 


protest, his protest therefore ended with his life. 


2 2ealt will be observed that the first two errors are addr essed to Hes good 

en? faith | in filing, and that the land was not sought by her for her ¢ ownuse . 

oe and benefit. It must, therefore be assumed that the finding upon the eae 

other points at issue is not questioned, that is, that she did not estab- 

era | ; lish or maintain a. residence upon the land. This. being among: the — 4S 
| charges and. having been found to be proved by the testimony, it would Mes ae 


seem as if it were a work of supererogation to discuss the two ques- 


~ . tions presented, because, admitting for the sake of ‘argument. that the — 
— two specifications are well taken, yet the defendant must fail because : 


ee she did not. establish or maintain a residence upon the land. 


a, But aside from this, I am satisfied that the evidence sustains the | 
conclusion on the matters suggested by the specifications of error. It 
is shown that the claimant is a woman, sixty-one years of age, and has 

er been living with her daughter, the wife of McFarlane, for several years; = 
that he bought and paid for the relinguishment of a prior entry; that. 
he contracted and paid for the construction of the house and the 
fences; that he negotiated: the lease of the. premises and figured con- 


: . ee spicuously i in the trouble that seems to have been had over it. It was 
~~ at his. house that the old. lady always returned from her visits to the | 


n land and elsewhere. | While it is commendable, perhaps, in the son-in-— 


law to aid his wife’s mother in-securing herself a home and subsistence, . 


yet I can not resist the conviction from the testimony in this case that 
ee | MeFar lane was the real party in interest in this entire tr ansaction, and ed 
.. that the land was taken in his interest. — os 
Mees By affidavits of the attending physician and hers Sated i une U1, 38: 
"1892, it is shown that the contestant Tungate departed this life March 
cotta fy 1890. ‘It does not appear that his death had been suggested at the 
eee time you decided the case. It is now insisted by defendant’s counsel — 


eae : that the contest should be dismissed for the reason that the contestant’s 


Smith, 7 L. D:, 491.) 


om . Butin the cases of J ohnson v. - Cleaveland (8 a D,, 405}, and Poisal 2. Gt 
-&, Fitzgerald (15 L..D., 19) it has been. ae that this rule does not 
apply to Cases, where the contestant: has some other claim or wight | 


ae ne besides simply the preference right conferred by statute. 


ele’. Now in thie case at bar, the defendant had. simply: apr compeine right; : 
ae that i is the privilege of purchasing the land upon a compliance withthe © 
_ law, and her filing was not a segr egation of the land. Therefore Tun-. 


gate had a legal right to make a homestead of the land, which he did. 


ee He established his'r esidence thereon and was living ‘there at thetime 
ee of the contest and at the date of his death. Tt seems to me that at he © 





a2 7 preference right under the ‘act of. May 14, 1880 (21 Stat: , 140), and the 
a .. former depar tmental decisions, being. a per sonal right i in the successful _ : 
a -. contestant, dies with him. (Morgan: V. Os 3 L. eee 5; Hurd v = 
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was: something more than a mere "protestant, or contestant; ‘iat he 
- had aright in the land. And it seems to me that this is demonstrated 


to a certainty when his position is considered in all its phases. The. | 
statute gives the successful contestant a preference right for thirty days © 


after notice of the judgment in which to “enter said lands.” Tunyate 7 | 


lawfully entered said lands before filing his protest. If he had lived 
it can not be maintained that any other act of his was necessary to the — 
initiation of his right to the land. Heuce, I think it follows, that he 


| had such a right in the land subject to the result of the eoneeat: as Was 
—descendible under the law to his heirs. 


Said judgment is therefore affirmed and the heirs-at- ee of J ohn Bb. 


Tungate will be permitted to make final proof on said entry in accord- - 
ance with law. | 7 


RAILROAD LAN DS— ACT OF JANUARY 13, 1881. 


MOORE ¢, KELLoGe. # 


The act of July 6, 1886, forfeiting the erant to the Atlantic and Pacific railroad conr- 


pany did not give the Southern Pacific company any rights to lands so forfeited 
and lying within its indemnity limits; but said lands reverted to the United 
States, and after the passage of said act were open to settlement. 
‘An application to purchase under the act of January. 18, 1881, confers no rights 
upon the applicant if the land was not in fact withdr aw. for the benefit of the 
railroad company. 


Hirst Assistant Secretary Sims to the Commissioner of the General Lané 
Office, October 5, 1898. 


The record shows that Mattie Moore made homestead ‘entry, Decem- 
ber 31, 1890, for the E. 4 of the NW. 4-and lot 1, (SW. 4 of the NW..4) 
and lots 2 and 3 of sec. 29, T.4N., R. 19 W,, S, B. M., Los Angeles 
land district, California. 

On ecenbes 20, 1890, Nonna A.M. Kellogs filed an ipucaten to 
purchase lot 1, the E. 4 of the NW. 4, NW. 4 of the NE. 4 Of sec. 29, 


T. 4 N., R. 19 W.., S. B. M., of the district aforsend. 


The ian in eonerouet sy is within the twenty-mile limits of the grant 


_to the Atlantic and Pacific Railroad company, and included in the | 
indemnity limits of the Southern Pacific company. 


Kellogg made application for a hearing before the register and ? 


receiver to determine the conflicting claims of himself and Moore, and, 


on June 9, 1891, the local officers rendered their joint opinion holding 


‘for cancellation the homestead entry of Moore, and allowing Kellogg to 


purchase, under the act of Congress of J anuary 13, 1881 (21 Stat., 315). 
On July 1, 1891, Moore appealed, and on May 16, 1892, your ‘office 


decision ‘was eandered: affirming ‘thie enane below.” ae 18; “1392, | 
Moore appealed to the Department. 


*See XI ee D., 534. 





made her application to file upon said land now in issue, together with | <i 
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= “Te is Gained that Kellog eg had a right to purchase the’ land : in con- < = 
ae troversy under the act of Congress » Supre le The act referred. to is Sas 


Be it énacted by the Senate and House of Bae esontatives of the United States of eatin 


an Congr e88 assembled, That all persons who shall have settled and made valuable and 

ha permanent i impr ovements upon any odd numbered section of land | within any rail- 
~ -yoad withdrawal in good faith and with the permission or license of the railroad 
ees. company for whose benefit the same shall have been made, and with the expectation — 


of purchasing of such company the land. SO settled upon, which land so settled upon | | 
and improved, may, for any case, be restored to the public domain, and who, at the 


time of such restoration, may.uot be entitled to enter and acquire title to such land 
under the pre-emption, homestead, or timber-culture acts of the United. States, shall _ 
be permitted, at any time within three months after such restoration, and undersuch © 
rules and regulations as the Commissioner of the General Land Office may prescribe, — 


to purchase not to exceed one hundred and sixty acres in extent of the same by legal 
sub- -(ivisions, at the price of two porate and fifty cents per acre, and to receive 
patents. therefor. 


But this land was within ihe primary limits of the grant to the Atlan- 


tic and Pacific Railroad company under the act of July 27, 1866 (14 


Stat., 292), as shown by its map of definite route, filed March 12, 1872, 
and for this reason, was not subject to selection as indemnity land for | 
the Southern Pacific Railroad company, under its grant: made by act _ 
of Congress of March 3, 1871-(16 Stat., 579). | 

In the case of the United States v. Southern Pacific Railroad Com- 


pany (146 U. 8., 570), the supreme court, speaking through Justice | | 
Brewer, says: 


Our conclusions, therefore, are, that a valid and sufficient map of definite location 
of its route from the Colorado River to the Pacific Ocean was filed. by the Atlantic 
and Pacific Company, and approved by the Secretary of the Interior; that by such 
act the title to these lands passed, under the grant of 1866, to the Atlantic and 


' Pacific Company, and remained held by it subject to. a condition subsequent until 
- the act of forfeiture of 1886; that by that act of forfeiture the title of the Atlantic 
_ and Pacific was retaken by the general government, and retaken for its own benefit, - 

and not that of the Southern Pacific Company; and that the: latter company. has 110 
title of any kind to these lands. 


It will: thus: Dbe-seen: that: the act forfeiting. these: jands: of the Atlantic | 


and Pacific Railroad Company did not give the Southern Pacific Com- ~ 
pany any rights to the land within the indemnity limits, but the land = 
reverted to the federal government and after the said act was passed ne 
became open to settlement; and as the record shows that Mattie Moore 


-.. other land, on August 10, 1888, at which time the land | was pope ae a 
oS settlement, it follows that she has the prior right to it. ml 
As the Southern Pacific Railr oad Company. has no. lezal: rights in the ay 
land, Kellogg” eoule ecdes none. by reason of his eres to pur- 

te chase fromits . 
cn The act of Si anuary 13, 1881, ee aly to: spline: upon. ian aa. or, 
. the railroad for whose benefit the land is withdrawn. In other words, . <* 9 %.. 
coe a the land. was not withdrawn for ine Southern Pacific Railroad Com- Se ice ge 











pany it is ev wident that the settler could acquire no rights by reason. of. ; 
his application to purchase. Kelloge oo’ settled upon this land in August, 
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1887, but he acquired and could acquire no rights ‘under this settle- — 


. ment, as he had exhausted his homestead, pre-emption and timber-cul-. 
ture rights, and as reg ards the land in question, he was.in the position | 


of a mere squatter without legal rights or standing. 


It thus follows that your office decision was in error and the same is, 
hereby reversed. -The entry of Moore will be allowed to remain. intact : 


and. the applicamon: to pores by Kellogg will be dismissed. 





| PRACTICE—NOTICE—APPEARANCE—DEFAULT. 


Rope ance at a hearing without obj ection to the notice cures, 4 fi “ “defect therein. 
A party may not plead a special appearance where the recods/’ ‘discloses a ew 1008 


general appearance withcut limitation as to the purpose thereof. 


Where the defendant does not exercise the right of cross- examination, but relies. 


upon an appeal from an interlocutory order, he will not be heard to object to 
the-ex parte character of the testimony submitted by the contestant. 
It is the duty of the local office, on its own motion, to dismiss a contest where. the 


contestant is in default at the day of hearing; but where such course is not 


taken, and the contest is subsequently isiniseed at the request of the defend- 
ant, aad then reinstated on due showiug and a general appearance filed byt the 
defendant, the irregularity is not material, 


First Assistant Secretary Sums to the Commissioner oe the General Land 
Office, October 5, 1893. 


On February 24, 1888, Percival N. Rugg mace timber culture entry. 


No. 11,892 on the NR. tof Sec. . T. 78., R67 W., of the Denver, Colo- 


rado, land district. 
On January 24, 1890, affidavit of contest was filed by Gidvende Hall, 







alleging want of aren and that the land covered. by the entry . 


was not “ prairie land or other land devoid of timber,” and thereupon an 
notice was issued, and: the parties summoned to appear on March 3, 


1890. On appearance day the contestant-made default, and on the ith 


of March the attorney for the claimant, as he alleges in.an affidavit to be 
_ found in the record, appeared at the Tocal office for the purpose of mov- | 

ing the dismissal of the contest, but, upon being informed by the con- 
test clerk that it was the practice of the office to take cognizance, ex. 
proprio motu, of all defaults, no formal motion was entered, and that 


“then and there acanemoraudnin was made which was attached to this 


case; dismissing the same for the reason that contestant had made _ 
default.” Robert E. Radcliffe, who was at the date in question: the 


contest clerk of the office, makes affidavit to the same effect. 


On the 18th of March, 1890, the contestant filed an affidavit, which | 
may be fairly construed as a motion to reinstate the ase and thereafter, ee 
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se lon April 19, 1890, ‘after § some irregular proceedings i in the ical atiiee: of. 
_.. the case was re- fed for heariug on May 28, 1890, and the parties Aon < 
- fied. On that day, after hearing, the tegister atid receiver rendered 
_. their decision recommending the cancellation | of the entry, and your — 
- office judgment affirming this d ecision is now before me for review. | | 
-. Lhave been impelled to a somewhat lengthy recital of the history of 
a a the case, because of the strenuous contention of counsel forthe claimant - 
that, by virtue of the default of the contestant on March 3, 1890, the : 
: local office lost jurisdiction. of the case. ‘The appeal i is ‘pressed. with = 
_ ability and vigor, and the manifest sincerity of counsel i in:maintaining = 


his assignments of error. alone \ warr ants 3 me in 1 giving oe considera- a 


— 2 “A ; tion to them here. | : 
The first assignment ne reserved: for ‘lator! ond tation, a : 
admitting the irregularities alleged i in the second and third, asimma- 

terial, and coming to the fourth wherein the local office.is char ged with 
: error in ordering anew hearing, there being no application for a new 
hearing on file, I think it sufficient. answer to state that trial courts, — 
coe “everywhere, are conceded to have the power to order. hearings upon 
‘their own motion when the despatch of business, and the orderly pro- 
os ceedings i in their courts seem. to require it. Itis true that the district — 
land offices are not organized as courts in a strictly technical sense, but 
they are invested with a limited. jurisdiction for the adjudication of — 
eee certain specified ‘property rights, and in the absence of rales specially — 
or prescribed for their guidance, I know of no better source to which we 


may appeal for further instructions than the rales of fnvoedure of the - - 


.. duly organized courts of the country. , 
—... The fifth assignment of | error complains that tae is no proof that 
. either claimant or his. attorney was notified thirty days prior to May > 
28, 1890, that a new hearing was to be had on that day. The decision 
ae = oP the register and receiver recites that both parties. were notified of = 
~~ the hearing, through their. attorneys, on the same day, and since the 
record shows that the claimant’s attorney appeared at the hearing; | 
and while filing other pleadings, did not present any exception to the 
ae hearing for want of notice, | it is fair to conclude that notice. was served, | 
and if not so, then the defect was unquestionably cured. 7 aa 
fcr) 3 The sixth assignment excepts. to your conclusion that counsel’s ie ak 
4 appear ance of May 28, was a general appearance, and this contention. 
See | undoubtedly well founded.’ Every motion, affidavit, or other: plead- 
_ ing, filed by the claimant shows that he intended only to appear for 
_ the purpose of attacking the jurisdiction of the local office, but it = 
oo s appears to have been overlooked that.on ] March 26, more than.a month — 
-- -before the date of the hearing on May 28, FJ. Mott, the counsel of 
.. record for the claimant, filed a formal. appearance, without any reser- 
oo -yation or qualification. as to the character or ppuper of that anpee . a 
: ance a and L quote it here in full: ce 2 ee re ae 
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. APPEARANCE. ‘ | : 
MARCH 26, 1890. 
To the Hon. REGISTER & RECEIVER, 
a _ Denver, Colo. : 
GENTLEMEN: I hereby enter appearance for Percival N. Rugg in case of contest. 
involving T. C, 11, 892, for NE. 4 Sec. 5, Tp. 758., R 67. 
_,Please notify me of all action taken. 


Very respectfully, 
. F. J. Morr, 


Atlornre y for claimant. 
_. In so far as this assigned error may affect the merits of the contro-. 
versy, I think it-is fully and completely disposed of. 
~ It is alleged, seventh, that the local office erred in holding the entry 
for cancellation on ex parte testimony... Itis true that the testimony 
.was taken ex parte, but only through the wilful laches of claimant’s: 


attorney. The record shows that he was present at the hearing, and — | Y 


his failure to exercise his. legal right of cross-examination can not be- 
imputed to the contestant. He elected to stand upon his ‘appeal from: 
an interlocutory judgment, aud he must abide the issue. | 

~ Recurring now to the first assignment, error is charged “in elaine 
_ that after a default has been made. and upon application of opposing 
counsel the case has been dismissed, the office has not lost jurisdiction : 
over the party at whose instance the dismissal was made.” 

If the facts statetl in this assignment were true, the conclusion of: 


- counsel would be irresistible. Unquestionably, one of the well settled 


methods of divesting a court of jurisdiction once obtained is to procure: 
the dismissal of the case, but there is nothing in this record to show © 
the dismissal of this case, except the ex parte affidavits of the attorney | 3 
for the claimant and of a former employé of the office. It-does not. 
even appear that there was a seasonable application to the register and . 
receiver for its dismissal, and while it does not escape my attention that: 

_ the proceedings had herons the local officers were reprehensibly irregu- _ 
lar, the affidavit and motion of the contestant, filed March 11, asking, 
practically, for a re-instatement of the case, taken in connection with 
the general appearance of claimant’s attorney ou March 26, 1890, are- 
sufficient to cure the defects. This office has never held. that a ees 
is ipso facto dismissed by default in the local office, though it appears. 
_ to be the clear duty of the register and receiver upon their own motion 
to order dismissal for that cause. : 

But since that course was not adopted in the case now before me, and 
since no settled rule has been heretofore established for the direction of 
the local officers in such Cases, Tam not disposed to disturb your office’ 
finding on that account. 

Your office decision is fully justified, also, by the facts in the case. 
It is shown by several witnesses that the section which embraces ‘the _ 
entry in dispute has upon it a natural growth of from thirty-five to — 
fifty acres of substantial timber, mieae UTE in diameter from one footi 
to two and a half feet. 

The judgment of your office 1 is affirmed. 
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RELINQUISHMENT—DESERT LAND FILING. aa 


JOHNSON 2. MonTGoMERY. 


uot - Irregular ‘iiae) attending the execution of a relinquishment will not affect its valid- 


ity if it expresses the will and purpose of the patty making the same at ‘the . - - 


time when. it is. executed and filed. 


| y It is not requisite to the validity of a relinquishment under ihe act of May 14, 1880, : 


that the signature of the entryman should be acknowledged before an affloer. 


a - The Telinquishment of an‘entry is for the benefit of the United States only, and the | 





-_ issue in such case is between the government and theentryman. No third party — 
can acquire any standing as a contestant, intervenor, or otherwise in. a contro- 
. versy about. the. validity of a relinquishment.. 


~The inadvertent omission of the applicant’s signature from a désert: land divclaratiry -— 


statement may be supplied by allowing him to sign the same. RUN pre o tune. 


: : ‘ Firat Assistant: Secretary Suns to the. Commissioner of the General Land | 


Office, October 5, 1893. 


oT have oonaidered the case of W. ©. Johnson 2. Soha Montgoinery, at ae 


< i a ., involving desert land entry made by the latter on the S. 4 of the 


NW. 4, Sec. 4, and lot 1, Sec. 5, T. 3 8. B. 35 E., situated in the land 


Loe “ _ district of Blackfoot, Idaho, Boise Meridian. 


The record and the testimony show that this a was andes on 1 . 


aa August 4, 1888, and thereafter, on August 4, 1891, there was filed by 


= : aS ohn Montgomery, Sr., what purported to i a relinquishment of. the | 
a — entry, and at the same dite his own apENCeHeN pape were filed for a 
the entry ofthe same tract. 





- On'the 6th of August, 1891, and August 28, 1891, Frank W. Bean. and | 


William | Cc, Johnson, respectively, filed eonioate. but the view of the | 


case taken by me renders it unnecessary to state the en ands of these | 


| contests, or to discuss their merits. 


The validity. of the relinquishment by John Montgatiety: jr. s ‘and. ost | 


se application of John Montgomery, sr., are the questions to be deter- 2 
-- mined here. The contestant, J on ee Ae eaL- from your one decision . 
—— holding them valid. — 


The facts: about these two acts are well established ee may as sitnply | 


cm -The two Montgomerys, it may be said in lomine, are father : | 


and son. The entryman had expended on the claim some $600 or $800, 


but being fearful that he would not be able to comply with the law in 
: making his. proof, and, as the date for making the proof was approach- 7 
Ing, he wrote-a r elinquishment on the back of his duplicate certificate . 


and placed it in the hands of his father, with authority to change the — 


date and file at the expiration of the three years within which he might 
make proof. The terms of this act are plain and unequivocal; the testi- 
mony shows, without contradiction, that the instrament contained the — 


—willof the entryman at the date of its filing, as well as at the date of | 
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its execution, and while there were Grrobilaeities attending the execu. 


tion, I am not prepared on account of these to declareinvalid and of no 


effect an instrument that is clearly shown to express the will and pur- 
pose of its executor at the time at which it is sought .to be given effect. 

The relinquishment was strictly correct in form, was signed by the . 
‘entryman, and duly witnessed, and the signatures of both entryman 
and witness were proved at the hearing. It is objected, however, that 
the relinquishment was not executed in compliance with the require- 
ments of the circular of the General Land Office of May 25, 1880, in that . 
the signature of the cletorant was not acknowledged before a competent 


officer. 
Attention is invited to the fact that the act of May 14, 1880, author- 


izing relinquishments, requires only that they shall be in writing, and 
the significant omission from general circular issued February 6, 1892, 


of any exactions beyond those prescribed in. the act, indicates a alee - 


- purpose to abandon the rule laid down in the éicoulae of May 25, 1880. — | 


. The latest general cireular simply follows the terms of the law, without: | ve 


enlargement, and your office is instructed to conform the practice to 
that view. m 
Tt is to be observed, furthermore, that iesnaeiannene: run to the. 
United-States alone,” ‘that the issue in such cases is between the gov- 
ernment and the entryman, and therefore - no third person can acquire 


any standing, as contestant, intervenor, or otherwise, in a controversy 
about the validity of a relinquishment. - Johnson, in the present case, — ae, Wee 
could have acquired standing only to contest theentry; he cannot be 


heard to question the validity of Montgomery’s. relinquishment, which 


is a matter left to the sound discretion of the duly authorized officers ao 
. of the gover nment. 


From the daclarstion of John Montgomery, Sr. his peace -_ | 


omitted when filed on August 4, 1891, but it appeals: (roi the jurat of — . 


the clerk of the district court, before whoin the affidavit was made, as 


also from his testimony, that the omission was at most a mere inadver- 


tence. The clerk and the affiant both swear that they thought the sig- 
nature was attached in due form, and your office instructions to the 
register and receiver to permit the applicant to sign his name NUNC Pro 
tune seem to have been an equitable disposition of the matter. 

The Coane of your office is affirmed. 











; DESERT LAND ENTRY—SECTION 6, ACT or M ARCH 8, 1891. 


JOEN Ww. AURBERT. 


An anieyeian ander the eset acl act of 1877, who dees an ’ extension. of time 
under section 6, of the amendatory act of Marchi 3, 1891, should. file in the local | 
office a sworn statement of his intention to proceed under said act, showing 

—awhat has been done by him in regard to the land, and that since he determined: 


to take advantage of the act jn. 1 question - he. -has complied with the: provisions 7 


. thereof. 


O Dffice, October 7 7, 1893. 


| “are eonsideted: the case of J ohn Ww. ‘Herbert, on. apoeal fom the oe 
action requiring further showing to be made in thé matter of his appli- a 
cation. for time within which to make final proof on his. desert land .. 


entry for the W. 4 of the NW. 4 and the NW. 4+ of the SW. tof Sec. 13, 


-and the SE. 4 of the NE. 4 aad the NE. 4 of the SH. 4 of Sec. 14, yTe 


4 N., R. 37 B. Blackfoot jada district, Idaho.. 
Herbert mide entry for this land August 19, 1889, ide the act of 
March 3, 1877. His time to make final proce would therefore expire 
August 19, 1892. On July 6, 1892, he filed in the local. Cs an appr: 
| eation as follows: 
JULY 6, 1892. 
‘Hon. REGISTER AND RECEIVER, 
Blackfoot,. [daho, 
I hereby apply for the provisions of section 6, act of March 3, 1891, on my D.L. E. 


‘No. 1007, dated August 19, 1889, for the W. 4+, NW.4, &c. 
_Joun. W. HERBERT. 


On Sapteniber 30, 1892, your office aauresse’ a letter. to the local: 


-Officers at Blackfoot, saying: °¢ 


You will inform the entryman that in order to avail himself of the provisions of | 
the act of March 3, 1891, he. will be required to file in your office a sworn.statement 


of his intention to proceed under said act, showing what has been done by him.in 
‘regard to the land, and that since he determined to take advantage of the act in 
| ‘question, he has complied with the provisions thereof as.far as possible. ~_ 


~- Ttwas also directed that amap befurnished, ,showing the. sonteniplated ys 
‘olan of irrigation, &c. On October 5, following. the entryman, DY: his ' 


- attorney, appealed from said. ruling, alleging as’ error. the following: 


~~ Ist. The Paes is anjust; unreasonable and ‘contrary to the eum and intent - 

«of the law. - _ 
2nd. Appellaut has already complied avithi ths diréotions of the Hon. ete es 
_ sioner, in the matter, as instanced by his letter “G”, of March 21, 1891, the under- - 
‘signed having been furnished a copy by the same of the. Tegister, as attorney for 7 


‘a Chas. H, Ticks. the party mentioned therein. 


In said letter ‘ G”, of March 21, 1892, ‘addressed i fhe Hon, R& R., Blackfoot, es 
Mee Idaho, the Hon. Commissioner Says: “The entryman has a right to ‘tales advantage | 
of the law referred to, and all that is necessary to be done, when an application is % 
~. . filed, or an affidavit i is made which’ indicates « an intention to submit proof under said - 


-act, ete., ete.” ey 


es First Assistant Seer ota ry Si ims ‘to the Cominensonee of the General Land - : - 
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Again by letter ““G”, of April 20, the Hon. Commissioner says: ‘ ‘You.are advi ised 


that no action of the part of: this office is necessary; the. privilege is granted the 
entryman by the act- itself, and upon his jfilix g a statement of his intention to take 


. . advantage thereof, etic., etc.” 


“ But after this appeal had beex filed, to wit, fies ith of April, 1893, 
the entryman filed: an affidavit, in which he Snowe that he bas pur- 
chased a water right of the “Butte” Canal Company, for 80 inches of 
water, paying $400 therefor ; that he has cut a ditch from the Butte 
canal to his land, and he furnishes a kind of free-hand sketch, show- 
ing that his ditch runs diagonally across the Jand in question, with four 

~ lateral ditches for distribution; but he says the Butte Company. could | 
‘not get water to him in time . imnake proof within three years; he says 
‘he has had’ titirty acres of the land broken at a cost of $4.00 per acre. 
He asks to be allowed, under section 6, of the act: of March 3; 1891, 
until August 19, 1893, in which to make ‘proof. | | 

The 4th patton of said act of March 3, 1891, requires ine aaa 

at the date of application to also file “a map of. the land, which shall 
exhibit a: plan Showing the mode of contemplated aieacon: dame must 
also show the source of water to be used. Several ‘persons: owning = 


separate tracts may join in constructing canals and ditches, and, file a oe 


_ joint map. 

The 5th section provides for the spendin of not less than $1.00 
‘per acre each year, on the land, until he shall have expended $3.00. per 
acre in water rights,. improvements, ditches, etc., and it requires that 
each year the party file with the register, proof by the affidavits of two. 
or more credible witnesses, that he has expended $1.00 per acre, and ie 
the manner in which it was expended, and a failure to file such testi- 
mony works a forfeiture of the entry and the twenty-five cents per acre 
paid to. the.government. At the end of the third year, he shall file a 
map or plan showing the character ae extent of his open eE 
ditches, etc. 

The 6th section of the af reserves any valid right that had thereto- 
fore accrued under the former statute, and allows parties to continue 
under the old law, making proof within three years, or where a claim 
| had: been initiated under the old law, the claimant could, by complying 

_as far as possible with this later act, have the bauens of four years. 

If, for example, the entry had been ae without furnishing any plan 
of irrigation, or no evidence had been filed showing the expenditure of 
| any money during the first or second or third years, a reasonable time 

- would be allowed to prepare and file a oan and the ee proot, aS 
under the latter act. , »% 

The affidavit of Herbert is corroborated by only. one witness, and thes : 
‘map filed is very incomplete; it shows Snake river, and a line or mark 
for “Butte” canal, and a line or mark for the branch ditch leading to - 
- the land in question, but the map is not drawn to any scale, and no dis- 
tances are given, or section lines, nor is the width of “Butte” canal | 
eu or that of the beaver oe to the land. it, | 


a 
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ete : The sone aad intent of the law was.to allow persons to vo. pon ari nid eas 
land and i irrigate it by. artificial means, and the provisions and require- 


ments of the law are mandatory as to filing plan of: irrigation, and — 


proof ¢ of expenditure of money, 1n improvements, water rights, etc., and 


; — a map at the end of the third weary showing oe character and. extent one. 
: of improvements. Oo | 


In the case at bar a ena shows 8600 eden on . two ane | 


aoa - dred acres of land, and he testifies to his ditches and laterals; the map : 


files with his final proof, satisfactory. evidence of having complied with Se 
the law, with a map showing the: character and extent of. his improve- Ws 2 
“. mnents, there being no protest or adverse claim, his proof will be con- a 
sidered, as under the act of March 3, 1891. The suns, laid down i in 
| said letter of vee 30, jerese is approved. | 


a Ae, is very incomplete, giving little or 0. information, but the entryman. 


has evidently acted. in good faith, and if he complies with the law and 


“TIMBER CULTURE ENTRY PUBLICATION or NOVICE. 
Brox v. ToIAS. 


A timber. piltars antey allowed ¢ on a a aeelin inane: affidavit executed Siisias of the 
district and State in which the land is situated, is n08 void, but aes and 
may be amended in the absence of | an adver se ciaim. | ie 

Jurisdiction is not acquired by the local office. thr ough puslies tts of notice until 
the end of the period | of publication, and an. order of the General Land Office, 
made before the expiration of said period, allowing oan amendment of the entry 


pale involved, prevents the ao of jurisdiction by the local office. 


: First Assistant Secretar, y “Sims to the Commissioner of the General Land 


Office, October Oo; 1893. 


ty have Gonaidered: the case of. Solomon Brox” Ve George W. Tobias, 


io involving. the latter’s timber- culture entry, made December 12,1889, 

for the SE. 4 of Sec. 1, T.30 N., BR. 14. W., O'Neill, Nebraska, on appeal 

ae by Tobias fen your. office decision of May 23, 1892, ae. said uy 
for cancellation, 


“It appears that. this nee was Siraaly ombeased in timber- Sulhive - 


entry No. 1934, by Arthur E. Pickle, made June 14, 1880, against which 


Fred T. ening filed a contest, which was decided against the con- aM 


7 oh testant by this Department February 11, 1889. 


2 ee ye Ln 1666) Tobias. filed. a contest. aaa said ‘entry by Pickle, hon. . 
-- was held to await the result of Conkling’s contest, and with said con-— 


roe test he’ filed an application and affidavit to fake entry of the land. 





-.. Upon the determination of. Conkling’s contest, Tobias was pegulorly 
" advised, and hearing: was set upon his contest. | 


‘Before the hearing his father, who was acting for him, secured Pickle’s ‘a 


oe - relinquishment, a and it appears he was advised, ‘by. the then receiver, | 
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that his son had better make a new application to enter, ‘such a long 
time having elapsed since the making of the first. 

At this time the present claimant was residing in Illinois. and is 
father swears that he was advised by the receiver that his son might — 
make the affidavit in the State of Illinois before any clerk of the court. 


- Acting upon this advice, he forwarded the application and affidavit to. 


- to his son, who executed the same before a. clerk of the court and 
returned them to him. He, the father, then entered a dismissal of the 
contest, and. filed Pickle’s relinquishment, accompanied by his son’s- 
application, which was accepted and went of record. on December 12, 
1889, as before stated, since which time, so far 4s shown, he has com- 
plied with the law, eopendiag several hundred dollars on the land. 
On November 20, 1890, the contestant filed his contest against said 
: entry, alleging among other things, that | 
- said entry is illegal and was illegal at its inception and date thereof, aud was errone- 
ously allowed in that the affidavit required by section 2, act of June 14, 1878, was 
- subscribed and sworn to outside of the O’Neill land distri oF the district within which 
the land is situated, the same being executed before Francis G. Miner, clerk of the. 
eircnit court in n and for the ecounty of Péoria, State of Illinois, on the 19th day: of Sep- 
tember, 1889, 
- Notice of said contest was given publications the published notice run 
ning from November 20, 1890, to December 26, 1890, the heari ing ee 
set for December 30, 1890. 


Attention having been called to the fact that the aidavit Was exe- . 


cuted outside of the land district in which the land lies, by letter of 
December 20, 1890, addressed to the local officers, they were directed. _ 
to eall upon Tobias to file a supplemental affidavit, properly executed, 
which was accordingly done, so it is claimed, punoues the same is not | 
among the papers forwarded on appeal. 7 
It is. clearly shown that. Tobias has, in the matter of the ats of this. 
land, acted in entire good faith, and that the defect in his entry was 
the fosele of bad advice. It ee been repeatedly held that such an 
entry is not void, but voidable, and may be amended, ate in the 
presence of am averse claim. 


By letter of December 20, 1890, your office directed that fies amend- 


ment be allowed, and the sie question for consideration is, had Brox 
ap Ehattimesiohian adverse claim as would defeat the amendment? 

It has been repeatedly held that the entryman’s good faith may be 
| properly considered in a contest, and that the contest must fail, if the 
default charged is cured before service of the notice. | 

In this case, the notice having been given by publication can a6 be | 
considered as conferring jurisdiction upon the local officers, for it is by _ 
- the notice that jurisdiction is acquired, until the end of the period of 
publication, and, as at least thirty days notice must be given, TI must. 
_ hold, in view of all the circumstances surrounding this case, that the 
action of your office on December 20, 1890, in directing that Tobias be 

allowed to file a new affidavit, prevented the local officers from apminins 
ee ors 17-26 | | 
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ns an under said contest, and that the ‘subsequent * Scaatge 





had thereunder must be dismissed, as the entryman, acting under — - 
ie oo we directions, made. Popes affidavit, in due time eomnp ene : 


his entry. | 
_ Other char; ges were sqnadei in the affidavit of doiitéac but were a relied | 


=! JOR, nor attempted. to be sustained at the hearing. The charge relied = 


upon merely asserted what the records: showed, and, as no rights . had 
_ been acquired under said contest prior to December 30, 1890, , your office 


ata | action. under that date, allowing the claimant to file a sapplemental aifi- 
- davit, was an. assertion of jurisdiction in the a ‘that prevented. 


the acquirement of any rights under said contest. a 
I must therefore reverse your office decision, and direct. that eoneese : 

ba dismissed and claimant’s “ney permitted to stand, , subject: to. com | 

. Pa with law. | 7 ae | 


| OKLAHOMA LANDS-SETTLEMENT-DEATH OF CONTESTANT 


SULLIVAN v. . MoPEEK. 


One who is within the territory of. Obianoma after the passage oft the act of March 2, 
1889, opening the same. to settlement, and. subsequently goes outside of the bound- 
aries thereof, and there remains until the time fixed by the President’s proclama- 
tion for entering the same, but takes. advantage of his former “presence therein, 
either through his own knowledge of the lands subject. to settlement, or by col- 
~ lusion with another, to secure & tract i in advance of others i is pulley disqualified : 

| as a settler under said act. | : 


Under section 2 2, act of July 26, 1392, the heirs of : a Veantentant, if citizens of the 
United States, are entitled to continue the prosecution of a contest, in the event 
: of the contestant’s death before the final termination. of the Brit. 


First Assistant Seoretary Sims to the Cae of the General Land 
7 7 ae October 14, 1893. | 


I have ecnsiderad che appeal in . this case, aoa oa lots 1 wad 2, aia: 


| es S 4 of theNE. 4, See. 6, 7. 18 N., R. 3 W., Guthrie, Oklaboma Ter. 


= | ritory. . 
- The record ane that on April 23, 1889, Cane 8. “MocPeek made a 


homestead entry of said land, and on May 28, following, Timothy Bi 3 


7 Sullivan instituted contest proceedings against said entry, alleging prior» 


oe a ; ‘settlement and improvement of the land,and that McPeek did not make 
~~ his-entry until after he (Sullivan) had settled upon the claim, Subse- 


quently, Sullivan filed supplemental affidavits of contest, alleging that . 


McPeek did not make his entry in his proper name; nat said name is 
an alias and used by him for purposes of fraud and deception, and that. 
- McPeek was not a qualified. entryman by reason of having violated. the — 


a actof Congress and the President’s proclamation by entering upon. Okla- Ae 


homa lands prior to the time prescribed. | 


A hearing was held, both panne: being present with their witnesses, ee 
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~ and on October 31, 1890, after devoting some twenty days or more to _ 


the taking of testimony, the case was finally submitted. 
Under date of March 12, 1891, the local officers decided in favor of , 
the plaintiff, recommending the cancellation of the entry In question, | 
and that the plaintiff be awarded a preference right of entry, where- 
upon the defendant appealed. and, under date of March 31, 1892, your. 


office affirmed the decision below, ‘when the defendant filed a motion for | : | 


review of your office decision. | 
On June 11, 1892, said motion was deied by your office, vieanod. 


the defendant apnea from said decision of March ol, 1892, alleging — : 


substantially: as error that the decision 1s contrary to law and the evi- 


— dence adduced i in the case. 


 . Three questions appear in this case: 
Ist. That of priority of settlement; 
2d. That the eutry was made ander a fictitious name, ‘inal 
3d. That the defendant had violated the law and the Presidente 
proclamation opening the Oklahoma Territory to settlement. 5.9 
The testimony submitted herein is very voluminous sas in many 
respects conflicting and uncertain. | 
As regards priority of settlement the tesunony: is not. ear and in | 


view of the fact that the burden of. proof rests upon the plaintiff to 


prove his claim of priority, I do not think this has been done. 

The claim that the entry was made under a fictitious name, appears 
to have been almost lost sight of in this contest and is not sustained . 
by the evidence. - 


- The question of the violation of the ae and the President’s proc- _ 


lamatiou, however, is a much more serious one. 
It is well understood that the act of March 2, 1889 (25 Stats. , 989), a 
prohibited persons from entering upon and occupying lands in ‘Okla. 
homa until opened for-settlement by proclamation of the President. — 
In accordance with’ said act the President issued his proclamation 
appointing 12 o’clock m., on April 22, 1889, as the time when said lands 
were to be opened for euteee 


The evidence shows that defendant fr vin March 1, to 15, 1889, was in 


the employ of a cattle company guarding cattle in Oklahoma Ter ritory, 
not tar from the land in question; that on March 15, 1889, he left Okla- 
homa and traveled eastward, about .one hundred ae thirty miles or 
more, to a place in the Cherokee. country, where he remained until 


April 15, following, when he started with other persons for Oklahoma, — | 


arriving ‘eens on the line of said Territory nearest the land in question 
on the 19th of April, and went into camp. On the evening of the same 
day a brother of the defendant, Thos. J. MePeek, who had also been | 
guarding 2° cattle in the Territory for the same Gace company, joined — 
the defendant at the camp, where they claim they both remained until 
- 12 o’elock m., on April 22, and: then on horseback made the run directly | 

| to the land 1 in question. | 








a oe "DECISIONS: RELATING TO THE PUBLIC LANDS. 


"Although here isa » conflict in the evidence as to whether ‘he dicfond 7 


3 Se was in Oklahoma on the 19th, 20th or 21st of April, 1889, as testi; 


ie fied to by witnesses for the plaintiff, yet, there is no contr adiction of the 7 
os fact that the defendant was employed in-the Territory from March 1,” oe ee 
to 15, and therefore was fourteen days within said Territory after the —_ 


passage of the act of March 2, 1889 (supra). Again, from the fact that 


the brother of the defendant remained encamped in Oklahoma until © 


April 19, and then meeting the defendant and his comrades north of 
othe Territory on the exact day of his arrival from the east, and. that’ > 
_ they both, together, made the ride direct.to the land in auestan. all 

lead to the conclusion that the meeting was pre-arr anged and that if 


ae _ the land in question had not been selected by the defendant previous i 


to the opening of the Territory, it was selected for him by his brother | 


Sc and the nearest route to it adopted. In either case, the disqualification aah ; 


ae is the same. Blanchard v. White et al. (13 L. D., 66), 


After a careful consideration of the record in this ease, I am of the 


= , opinion that the defendant was not qualified to enter any portion of | 


~- the public land in Oklahoma Territory under the homestead. a oe | 


-... therefore your decision is affirmed. 

~. -—Recently, counsel for plaintiff filed in this Theauneie. a imotion a 
suggesting the death of the plaintiff, and moved that the heirs of aaid. | 
plaintiff be substituted instead of the plaintiff in this case. 


The second section of the act of July 26,1892 (27 Stats., 270), pro- 


_ : vides that i in case of the decease of a contestant before the final termi- : ea 
~~ nation of the contest, the heirs who are citizens of the United States, : 


may continue the prosecution and shall be entitled to the same rights. 


= oe as the contestant would have had, if his death had not occurred. oa 
As it appears that the heirs of said plaintiff, Sullivan, are citizens of. 
a7 the United States the substitution is, so order ed. | 


| RAILROAD GRANT—INDEMNITY SELECTIONS. — 


NORTHERN PACIFIC R. B. Co. 


oe ; Indemnity seleouons of land in the State. of Washington can not be made i the P 


- Northern Pacific for losses in the State of Idaho, until it is first shown that such | 
oa ean not be satisfied from lands within the limits of the grant i in Idaho. 


e Seoretary Swith to the Commissioner of the General Land Office October i. | 


14, 1893. 


ol have considered the appeal by the Nenhenn Pacific Railr sad Com-. 


e : - pany from your office decision of June 17, 1892, holding for cancellation — 
its indemnity list of selections, filed in the local office at North Yakima, 


Washington, on October 11, 1888 (said list being numbered 16), for the — 


- - - reason that the losses are not arranged tract. for tract with the selected 
ae = Jands. | ge 
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‘There can be no question but that the decisions of this: Department 
require that the losses must be stated tract for tract with the selected 
—Jands, in no case exceeding a section. (See 11 L. D., 428; 13 id., 349, 
-and 440; 15 id., 529.) Were there no other objection to the list, however, | 
a Te- ge aneoiient of the losses might be allowed, 

From.an examination of the list, it appears that the ee selected 
are located along and to the north of the branch line of said road in the 
State of Washington, aud consist of two hundred and twenty items, 
containing from forty to one hundred and sixty acres each, aggregating 
21,102.20 aeres. 3 

The losses designated are a part of the Coeur arniaie Indian Reser-— 
vation, in the State of Idaho, BnsUr veyed; the area oven being esti- 
mated at 21 ,120 acres. 

It may be questioned whether ansurveyed lands can be made the 
basis for an indemnity selection; but in the present case it is unneces- 
sary to consider that question, as a more important one presents itself— 
viz: Can this company select lands as indemnity in the State of Wash- 
ington for a loss within the State of Idaho, without first showing that 
Such Joss can not be satisfied from the lands within the limits of the 
grant in that State? 

It is a well settled principle, carried through all di legislation per. 
taining to land grants to aid in the construction of railroads, that 
indemnity lands must be taken nearest to the lost lands, so that the 
portion of the country benefited by the building of the road may bear 
the burden of the grant made to aid in its construction. The coter- 
minous principle, applied to nearly all the grants, was evidently intended - 
to accomplish this result. Were it otherwise, the company might also — 
pass over the bad lands within the limits of its grant and pick out the 
best lands, which it has evidently done in the present case, if the loss 

_nained can be satisfied within the limits of its grant in the State of 
Idaho. 

The joint resolution of reg dt, 1870. as Stat. , 379), provides for a 
second indemnity belt from which to satisly eerie losses that can not. 
be satisfied in that State or Territory; within the first indemnity belt, 
at the tune of the final location of the road. said resolution provides: 

And in the event of there not being in any State or Territory in which the said 


main line or branch may be located at the time of the final location thereof, the 
amount of Yand per mile granted by Congress to said company within the limits pre- ° 


| _seribed by its charter, then ‘said company shall be entitled under the directions of 


the Secretary of the Interior to receive so many sections of land belonging to the 
United States and designated by odd numbers in such State or Territory, within ten - 
miles on each side of said road beyond the limits prescribed in said char ter, as will make - 
up such deficiency on said main line or branch, except mineral or ee lands as 
excepted in the charter of said company of 1864, to the amount of the lands that have 
been granted, sold, reserved, occupied by homestead settlers, pre- empted, or other- 
wise disposed of, subsequent to the passage of the act of July 2, 1864. | 


The Coeur d’Alene Indian reservation was created by executive order 
of June 14, 1867, subsequent to the date of the act making this grant 
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oo) aly 2 2, 1364, 13 Stat. , 365), onal prior to the final location of die aa 
sees in this ‘vicinity (August 30, 1881), thus being of the pena character a 


* 5 of le osses provided for by said resolution. 


If necessity exists therefor, this loss might be made the basis for 


an selection within the second indemnity belt in the State of Idaho. 


= There has been no attempt made, as far as known to me, to secure ~ 
the laying down of. an additional indemnity limit in the State of Idaho, 
soitis fair to presume that no necessity exists therefor, and that all 


7 - Josses within the limits of its. grant in the State of Idaho can be.satis- 
. fied from the first indemnity belt, within the boundaries of. that State. 


ct). This being so, I am of the opinion that selections can not ‘properly be ie 
“made in another State in lieu of losses in the State of Idaho, until itis 
~~ first shown that such losses can not be satisfied from lands within the se 
limits of its grant in that State. ae . 
-. This is no wise in conflict with the opinion of the Honorable Attor: , 
Soy hey General of January 17,1883 (3 L: D., 13), as the question therein 
Peres considered Was whether, wider arly SUrGHIGSEANOes: selections might be 
es made within the first indemnity. belt for. losses outside ‘the par ‘ticular - 
oe State or Territory in which the same occur—in other wor ds, whether é 


: : the indemnity priv ilege is limited to the satisfaction of losses ocewring 
~~ in the State or Territory i in which the selection is sought to be made. 


oe . ‘Tiana included within vending raliroad indemnity selections are bt restored to she 


_ A settlement made on a tract released from indemnity withdrawal but. subject to a 


i eae The Commissioner of the General Land’ Office directed to-call on all railroad compa- 
-. nies having pending indemnity selections to revise their lists within six months 
from the. date of such call, so that a proper basis will be shown for each and all 
“lands now claimed as indemnity, the same to be arranged tract for tract,in — 
accordance with departmental requirements; informing said companies that all : 


eae For the reasons herein given, I sustain your action rejecting this list | 
ae, “and direct its cancellation. : ‘ 


oe GRANT—INDEMNITY SELECTIONS—REVISED ne no 


La Bar v. NORTHERN ‘PACIFIC R. R. Co. 


F 


‘public domain by an order revoking the indemnity withdrawal. 


The substitution of an amended list of indemnity selections on a peered of. 
losses different from that assigned in the first, and where the losses in neither: 


list are arranged tract. for tract, must be treated as an abandonment of the first. 


. pending selection takes effect at once upon the abandonment of said. selection, 
and precludes. the subseqnent selection of said land on account of the grant: 





tracts formerly claimed, for which a particular basis has.not been assigned in: es 


a the manner prescribed, at the expiration of said period, will be disposed of under : 
the terms of the orders restoring indemnity lands eee reper to. puch: ore : 


‘vious claim. 


The requirements of the order of August 4, 1885, must also be nee a vs) thecom-_ 
panies required to specify a basis not only for pending selectious, but for all. 
“ selections heretofore approved. on account of whieh? no Pi loss - has been , 


assigned, 
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1 ete, Smith fo the Commissioner of the General Land Office, October | 
14, 1593. 


I have considered die motion filed on behalf of La Bar, in the case 
of Edward G. La Bar v. Northern Pacific Railroad Company, involving 
the SW. 4 of Sec. 7, T. 146 N., R.50 W., Fargo Land district, North 


~ Dakota, for the review of departmental decision of March 12, 1892, 


: denyin ¢ his application to enter said tract. 

The land in question is within the indemnity limits of the gr ant for 
said company and was embraced in the list of selections filed March 19, 
1883. : 

The order of withdrawal of indemnity lands on account of this grant 
was revoked August 15, 1887, and La Bar’s claim is based upon a settle- 
ment begun on October 1, , following said revoction. 

The motion urges that by said revocation all indemnity lands not 
embraced in approved selections were opened to entry, thus setting 

aside all pending selections; further, that by assigning a new loss for 

the selection in question, after the. settlement. by La Bar, the land 
7 became subject to his claim, it being an intervening right. . ° 
In revoking the previous Geder s of withdrawal of indemnity lands, it : 
was directed, in the’ matter of those tracts covered by unapproved 
Selections, that whenever an. application is tendered covering any such 
tract alleging upon sufficient prima facie showing that the land is from 


any cause not subject to the company’s right of selection, notice should 


be given the company, and in the event of its filing objections to the 
allowance of such application, a hearing was authorized as in other © 
cases made and provided. ex 

See case of Atlantic and Pacific R. RB. Co. ‘(6 L. D. 91). 

In the case of Dinwiddie ». Florida Railway and Naviention Company 
(9 L. D., 74), it was held that lands included within pending selections 
were aoe restored to the pupue domain by the revocation of the indem- 
nity withdrawal. a 7 

It is plain then that this tract was not restored: 7 the anaes of August 
15, 1887, for the reason that the selection of March 19, 1883, was then 
aendia g, but under the terms of the order of feetoentii was subject to ° 
attack for any sufficient reason affecting its legality. 

It might be here remarked that to attack the selection it might be 
~ necessary to know pon wae par ‘ticular loss such selection rested, or 
was based. 

The list of March 19, 1883, contained a designation of isases as a 
basis for the selection made thereby, but such losses while in the aggre- 
gate equaling the selected lands is not a specific designation, that is, 
tract for tract with the selected lands. It was therefore error to state 
in the decision of March 12, 1892, that the tract in Se was selected 


~ on account of any given nee 


It so happened that all of Sec. Pe le 146 N., BR. 50 W., Was Aaietea: . 
and immediately opposite thereto in the loss Golem was given all of 
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Sh Boa: 23, T. AT N, RB. 19 Ww, Minnesota. This was a mere ‘coincidence ; 


for, at the end of the list of selections, embracing 438,983.48 acres, the 
ae iosse8 stateiL opposite thereto amounted to only 248,652.97 ACLeS; then . ee es 
re “os follows twenty pages of losses hecessar y to bring fhe total area to eae @ % 
the selected lands. ae ee! 
_~ On October 12, 1887, an amended list was filed in the fosal office and-: * : 
ees transmitted to your office. The list contains 7900.78 acres less than 
as the list of 1883, and the losses are correspoudingly reduced. es 
In this conacction J will state that an examination of the two lists 
on, show that different. losses are substituted in the second list, and like 
7 the first list the losses are not arranged tract for tract with the selected ae 
lands. | Se 
-— The question arises then what is the effect. of the filing of this second. ., 
Fis! list upon claims attaching prior to the filing of the same? —- 


Itis plain that it was intended as a substitute or amendment of the ee 


old list, and on account of its variance therefrom must be treated as an ae 
abandonment of the old list, for the company cannot stand: on two lists ee te 
oe specifying differ ent losses asa basis therefor.. " « 
_.. It may be urged that such variance is but slight, that is, that the qa, toe 
Foe losses are the same with the exception of a few thousand acr es, but, as 7 
ae neither list is arranged tract for.tr act, ib cannot be said to which tracts 
- the variance applies. ° 


When La Bar settled on October 1; 1387, he settled abject only to. 


ae tie. selection of 1883, which neving Been abandoned removes any bar 


= | against his settlement 


A point of time must elapse between the substituti on of the lists, and 


- os La Bar being a settler, his rights attach upon that instant and bar sub- . 
sae pelea selection on account of the grant. 


In this connection I can but note the looseness permitted in the selee- | i 


| tion of these indemnity lands. e, oa 3: 
oo The. indemnity withdrawals have been Tovoked but the restoration  . 
ropes ordered does not apply as before shown, to lands covered by pending os 
oe selections. ; 


To anticipate and defeat the me as far as possible sieston fins been | 


a made i in some form or other of every available tract within the Indem- - : 
a oe limits, thus, in effect, continuing the withdrawal. - Ee 


To a proper adjustment of these grants it is necessary to ascertain on 


ee “account of what lands lost to the grant these pending selections are 
-- elaimed, and all lands not properly claimed should ho Eee me reserved 
ners: on account of such grants. | 


-Prior to the year 1879 it.seems to — been the Peiotice ate to the | 


rte ene rulings in the matter of railroad grants then prevailing, to allow 
.. the selection of indemnity lands without a- specification of the losses | on = 
~ account of which such selections were claimed. a. nee 
ae Since the circular of November 7, 1879, however, it has been muormls . me 
a’ required that the losses be apecifedl: except in the case of the Nor thern, te 
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‘Pacific grant, which was excepted from such requirement by depart- 
mental order of May 28, 1883 (12 L. D., 196), under the belief that such 
course would aid a speedy adjustment, aaal secure an early restoration 
_ .of those lands not needed. | 
It failed to accomplish that result and by the circular of August 4, 
1885 (4 L. D., 90), it was directed that no further selections be allowed 
iby any cain company until losses had. been. specified for all previous 
selections. I learn that’ under these several orders selections have been — 
made, in some instances without specifying a basis, and again with the 
losses indiscriminately assigned without regard to the selected tracts, 
otherwise than that in the aggregate the area agreed. 

In the case of the Northern Pacific R. RB. Co. v. J ohn O. Miller (on 
review, 11 L. D., 428), it was held that the basis for an indemnity 
selection must be specifically designated and the rights of settlers 
can only be ascertained and protected by the euforcement of such. a 
rule. Since said decision it has been repeatedly. ruled that the losses 
must be specifically designated. 

' Jn the case of the Florida Central and Peninsular R. B. Co. (15 L.D., 
529), the several decisions of this Depattment in the matter of the 
_ Selection of indemanity:‘lands under railroad land grants were reviewed, 
and it was held that each loss must be specified and the selection ade 
on account thereof designated, in no case exceeding a section, the dif- 
ference i in area approximating the smallest legal subdivision. 

In. this way each selection. stands by itself, and in the event of the 
‘failure of the basis in any mstance, the selection Beperceee thereon is 
readily ascertainable. 

. L learn that several companies have been called upou to revise their 
lists to conform with the rulings of this Department and that re-ar- 
ranged lists have been filed from time to time covering certain Jands— 
for which patents were immediately desired, but no general rule seems 


to have been issued, and if the lists were to be now acted upon. it could a - 


not be said on hae particular loss any tract depended. | 
/ In the present case, after the many rulings of this Department i in 
% the premises it cannot be said on. what particular loss the selection in 

“question depends. 

. When indemnity lists are cabmitted for the appr oval of ‘this Depart- 
ment, it is required that the losses be. specifically designated in the 
clear list submitted as the basis of are to be issued to the com- 
panies. : | es 

In sich cases it has been the aaciiee. SO L learn, for your office to 
re- arrange the lists so as to meet ther maemo where such duty had 
not been performed by the companies. | | 

This only teuds to complicate the matter as is shown in the lists in 
question. From the lists embracing the land in question a clear list 
has been prepared by your office which was approved Mar ch 30, 1891, 
and since patented. : 
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ape of the selected tracts have en patented and part of the bases” 


“ assigned. i in the list appr oved; may selections have been canceled, and 


it would require much time to unravel this list so as to ascertain which, 
of the selections are now pending, and on what basis they stand. 
Ii would seem that there is necessity for some positive action in the 
premises. Aside from the legal aspect of the case and the protection 
of the rights of adverse claimants, it will greatly facilitate the work 
of the adjustment of these grants, to exact compliance with the regu- 
lations her etofore pr escribed in the matter of the selection of indemnity 
lands. 

[ have, ther efor @, to direct that you call upon all railr nad companies 
having pending indemnity selections to vevise their lists within six 
months from the date of your order, so that a proper basis will be 


: shown for each and all lands. now: claimed. as. indemnity, the same to 


be arranged tract for tract. in accordance with. departmental require- | 


ments, and that all tracts for merly. claimed f for which.a particular basis 


has not been assigned in. the manner prescribed, at the expiration of _ 


.. said six months, be disposed. of under the terms of the orders restorin 1g — | 


oe indemnity lands without regard to such. previous } claim. 


|The. requirements. of the. order. of August 4, 1885, should also be a 


2 at enforced, and. the companies | should. be required to specify a basis not 
only for the selections now pending, but for all selections heretofore. 
+. approved on account of which-no previous: loss has been assigned. 
| | | This is as necessary to. the pr otection. of the interests of. the United. ae 
a States, and as an aid in the, adjustment of the grants, as. the require- 


os ment of a specification of losses for pending selections, for without 


- sueh designation on account of approved selections, it cannot be: ascer- 


tained whether a particular loss" now asieney: has not already | been 


es _ fully satisfied by previous approvals, tie 
To bind the companies they must ake their. own dalections which ren 


necessitates the statement of a basis on. which such selections rest, and _ 
while they are to be made under the direction of the Secretary of the - 
Interior, it is not contemplated that the work, is ne transferred _ 
and added to the duties of your office. 

The regulations in the matter of the selection of eaemniey lands 
must therefore be strictly enforced, and if the losses assigned for pre- 
vious approvals are carefully examined to the end that a good basis is 
shown to exist for each tract: heretofore received as indemnity, and are 
not duplicated in the losses assigned for pending oe the grants 
will practically adjust themselves. 

- As to the land. applied for by La Bar, having held that the N or thern | 
~ Pacitic Railroad company abandoned its selection list of 1883 by filing | 
the list of October 12,:1887, it follows that thé previous decision. deny- 


ing La Bar’s rights must be: and. is accordingly recalled and vacated, vans 


and he will be permitted to make entry of the land in question as. before 


ab Oats applied for, and the selection of October 12, 1887, will be canceled as o oe 
o to ae land involved. a re ee 
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COAL LANDS—DECLARATORY STATEMENT. 


J OHNSON BL AL. v. Srare OF SoutH ire ee 


An application by an agent of an assaciation to file a coal declar atory statement 
- must be made in the manner provided by the departmental regulations, and show 
what i impr ovements have been made, and the qualifications of the pee: com- 

- ‘posing the association. . ; 


Pirst Assistant Secretary ere to ‘the Commissioner of the Generat 
Land Office, October 16, 1893. 


_. I have considered the appeal by Carl Johnson et al. from your deci- 
sion of July 23, 1892, sustaining the action of the local officers in reject- | 
ing an application made in their behalf to file a declaratory statement 
under section 2348 of the Revised Statutes, for section 36, township 96 | 
north, range 53 W., Yankton land district, South Dakota. 

Said application was tendered on February 10, 1892, by Carl John- 
son, as agent, and rejected “for the reason that it does not state what 
improvements have been placed on the land, if any, nor the value of 
such improvements, and the cleclaratory: statement i 1S: pmnnenee ts in roth er 

respects.” es eu 

In sustaining said rejection, your office assigns the following addi- 


tional objections, viz: 
1st. Said declaratory statement was not made by declarants as 


, required by paragraph 34 of regulations under coal land laws; but by 
an agent. 

2d. Seid declaratory statement was ee sworn to. 

3d. That the land had passed to the State as school lands prior te 
the filing of said declaration, the same being of the number granted to 
the State by the act of February 22, 1889, and returned Py. the sur- 
veyor-general as agricultural lands. : 

4th. That said declarants had no right to declare upon more than 
three hundred and twenty acres, without showing $5000 worth of 
Improvements. | 

Section 2348 of the Revised. Statutes j is as follows: 

.ANY person or association of persons. severally qualified, as above provided, whe 
have opened and improved, or shall hereafter open and improve, any coal mine or 
mines upon the public lands, and shall be in actual possession of the same, shall be 
entitled to a preference right of entry, under the preceding section, of the mines so 
- opened and improved: Provided, That when any association of not less than four 

+ persons, severally qualified as above provided, shall have expended not less than 

- five thousand dollars in working and improving any such mine or mines, such asso- | 
ciation may enter not. exceeding six hundred and forty acres, including auen mining 
improvements. ; 

It is apparent that said section requires, as a condition aresedent to: 
the right to file a declaration for coal lands, that some improvement 
had been made thereon, and that at least $5000 had been expended 
before six hundred and forty acres could be entered; further, that the — 
qualifications of the person or association of persons should be shown. 
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‘Rule 34 of the regulations, approved. Jd aly 31, 1882 (1 L. D. , 602), i 
as follows: | _ 

_ Any party duly uiialitied andte the ay after swearing to hia application or docae 
_ atory statement, may, bya sufficient power of attorney, duly executed under the 

laws of the State or Territory in which such party may then. be residing, empower 
_ an agent to file with the register of ‘the proper land office the application, declara- 

tory statement, or affidavit required at the time of actual purchase, and also author- 
ize him to make payment for and entry of the land in the name of such qualified 
party; and when such power of attorney shall have been filed in. your office you will 
permit such agent to act thereunder as above indicated. 

These regulations are made under the authority of section 2351 of 
the Revised Statutes, and the application not being in conformity 
. therewith, nor disclosing facts necessary to entitle the declarants. to 
the right to file as applied for, must be rejected. The fact that this 18 

an application to re-file is immaterial. 


With these views, it is unnecessary to. fae upon “the ean of the ee 


— State to this section at this time, although due appearance has been 
made in behalf of the State and an argument filed in support of its 
claimed rights in the premises. i ee | , 
Your office decision is affirmed. : 


CONTEST *ANT_RELINQUISHMENT-SETTLEMENT RIG HT. 7 


- CULEANs Ve LEONARD. 


a A eontestant who, pending his. Cenaeh. pa: a rélinquishment of the contested - 


entry and files the same, does not thereby acquire the status of a successfulcon-- 
testant; and the right of a settler, who is then residing on the land, willtake. 
effect at once on the filing of the > relinguichment a and exclude the claim of the — 


ma contestant. 


Fr ‘st Assistant Secretary y oe to die Commissioner of the General hana a 
Office, October 16, 1893. 7 oe ns ves | 


This is an appeal by Thomas P. Leonard from your office ‘decision 
dated March 25, 1892, in the case of John D. Cullins v. said Leonard, 
involving the NW. i, Sec. 28, T.8 S., R. 389 W., Oberlin, Kansas. 

The record history of the case is “fully stated in | said decision and 
: need not be repeated-in detail. , 

It thus appears that the land had been embraced in the homestead 
entry of E. M. Pentz, dated July 25, 1885; that on September 9, 1886, 
Leonard filed contest against said entry alleging abandonment; that 
_ prior to the time January 14, 1887, to which the hearing on. Leonard's : 
— contest had been continued, Guilins on December 16, 1886, filed a con. 

test subject to that of Leonard against the Pentz a that pending a 


| rehearing ordered in the case of Leonard v. Pentz, Cullins fled an 
_ application. for a hearitig charging that Leonard’s contest was fraudu- , 
: Jent and Speculpulve, that’ still ‘pending. the said re- eheanng ao sae ene * 
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* . 


Naveuiber 22, 1889) Leonard presented Noveniber 2, 1889, Pentz’s relin- 


4 -quishment acknowledged August 2, 1887 of his said entry: that same 


day, to wit, November 2, 1889, Pentz’s Ss entry was canceled ‘on said relin- 
--quishment and Leonard aes timber-culture entry for the land; that. 


_ November 22, 1889, Cullins made homestead application for ne same 


which was eeiecton by the local office tor conflict. with Leonard’s entry; 
that December 20, 1889, Cullins filed his application for hearing, alleg- 

‘ing that he had resided on the land with his fainily since March, 1887, 

and placed valuable improvements thereon and that Leonard’s eOntesk 
was fraudulent and for the purpose of sale and. speculation, and that by 
letter “H” dated February 24, 1890, your office directed a hearing upon 
Cullins’ said application. 

The hearing thus ordered was had after continuance at the local 
office in May, 1890. The register and receiver found that Leonard’s. 
entry should remain | Intact and that Cullins’ contest should. be dis- 
missed. | 

- On appeal by Cullins your. office reversed this ruling and — your 
said office decision of March 26, 1892, held Leonar d’s entry for cancella- 
- tion. 

_ From this aaratit Leonard has taken the pending appeal. 

Your office finds that Leonard bought Pentz’ relinquishment in 
| August, 1887; that he held the same in his possession during the pend- : 
_ ency of his contede against Pentz’ entry and frequently offered the 


same for sale, and your office accordingly finds that Leonard’s COHTESY ; | 


- is speculative and that his entry must be canceled. 

Leonard, who had exhausted his other rights, testifies that in consid- 
eration of. $40, he obtained in August, 1887, Pentz’ relinquishment for 7 
the purpose of making a timber- cultine entry. of the land. 

The NE. 4 of said section was embraced in a timber- culture. entry 
mace by aac Copeland in February, 18386. Leonard induced Copeland 
to relinquish this entry and the same was canceled November 2, 1889, - 
- Thereupon Leonard, as hereinbefore stated, on the same day and shortly. 
- before the hearing on his contest ed the Penta entry, made the 
_ entry here in question. | 
. Tt thus appears that Pentz’ relinquishment was sanded by Leonard’s | 
purchase and not by his contest, and that his (Pentz’) entry was call- 
celed upon said relinquishment and not as a result of said contest. 

The second section of the act of May 14, 1880, gives a preterence — 
right of entry to any person who ‘ has contested, paid the land office 
’ fees and procured the cancellation yo. 6m” 6Of anventry.” To. 
secure such a preference right a person must therefore successfully 
prosecute his contest and thereby procure the cancellation of the entry 
embracing the land he seeks to enter. This Leonard has not done. 
For he elected to buy the relinquishment and to procure the cancella- 
tion of Pentz’ entry by its use, rather than await the termination of - 
his contest against said entry. ee therefore, from the. bona fides 
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7 “68: Leonar as contest. it. follows ree ie: 5 did. ‘not’ acquire ihe: pr apieaee ; | ue 
a right of entry accorded to. successful contestants by the act of May 1a 5° 
1980, supra. Consequently, the settlement. right of Cullins, who is. — 


ehow n by the evidence to have resided. upon and improved the land 


é . since the spring of 1887, took effect: instantly upon the cancellation of — “ oO 
— Pentz? entry. Pool v. Molonghney Gee Ly Dd, 197 ) and must ‘Deovail. eS 
over the entry of Leonard. 


- Cullins, if in other respects qualified, will be © permitted ¢ to enter the” 


i land and the entry of Leonard will be canceled. 


iene decision appealed: from | is affirmed. 
“OKLAHOMA LANDS_SETTLEMENT RIGHTS. 


“TuRNER vO ‘CARTWRIGHT. 


One who i is within the: Territory of Oklahoma at noon on nei! 22, 1889, is Ae his oes 3 


“presence in said T erritory disqualified to thereafter enter Jands therein. —s 


7 The case of Taft v. cee 14 L. ‘D. , 598, overruled. 


Opice, U Uetober 17, 1898. 


This case aauelees the NE. 4 4 Sec. 17, TT. 12 N, os aw, L M.,, Okla. ee 
hhoma City land district, Oklahoma Territory. 2 ee 
'- ‘The record shows that: John P. Cartwright. made. homestead entry. -_ 

- for the above described tract. on the 23d day of May, 1889. : eA 
ae On June 26, 1889, Edgar Tur ner filed. an meals on contest, alleging *: 

a prior settlement by. himself. ; 


On June 5, 1890, both parties peers in pers son. and by attorneys, $ 


= and the testimony in the case was taken. 


December 22, 1890, the register and receiver cendared their fink = 


opinion wherein they dismissed the contest of Tur ner and allowed. the | 
~~ claim of Cartwright. to remain intact. | 3 eae 
‘Upon proper appeal being made, your momesn on Maret: 19, 1892; sus. = oe 

tained the decision of the local. officers. On ee 19, 1892, Turner | 
appealed to this Department. _ a oe 
 Itis in evidence that Edgar Turner went into Oxklahonia Ter alias in 
bee Ss uly, 1886, and from that time until March, 1887, worked onaranch; ~~ 
te ‘subsequently, for a period of years as a teamster, and afterwards was" 
in the employ of the Star Mail and Stage Company, returning, after his = 
engagement with the mail company had expired, to his original occupa- _ ES 
_ tion as a teamster, with one Bickford, with whom he remained until 
| April 22,1889, upon which day he was inside the Territor ‘y, South of the 
North Fork of the Canadian River, and from four to six miles east of 

- Fort Reno. These facts are shown by Turner’s testimony. Intheafter- 

~ noon of the last-named date, sometime after five o’clock, hesettled upon. 
the land i in controversy é and made acts of settlement. ‘That he was the ee 
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first of the parties herein to settle, i is: shown by the evidence, and the 
~ only question that the case presents is whether his presence in the. 
- Territory up to and including the 22d day of av digqualis¢: him 
_ from making a homestead entry therein, 

There is conflicting evidence as to whether Turner took advantage of 


. his presence in the Territory, but in view of the facts hereinbefore set 


out and the law to be applied thereto, a determination EapoU this es 
tion becoines immaterial. _ 
The acts of Congress which opened the Oklahoma lands to settlement 
were those of March 1, and 2, 1889, together with the proclamation of. 
the President of March 23, 1889, "The act of March 1, 1889. (25 Stat., | 
157-759), contains i in the second section the following: - . 


That the lands acquired by the United States under said agreement shall be a part 
of the public domain, but they shall only. be disposed of in menardatiee with the laws; 
regulating homestead-entries, and to the persons qualified to make such homestead. 

entries, not exceeding one hundred and sixty acres to one qualified claimant. | And 
- the provisions of section twenty-three hundred and one of the Revised Statutes of 

the United States shall not apply-to any lands acquired under said agreement. Any 

person who may enter upon any part of said lands in said agreement mentioned prior. 
to the time that the same are opened to settlement by act of Congress shall not be 

permitted to oceupy or to make entry of such lands or lay any claim thereto, 

and the act of March 2, 1889 (25 Stat., 980), adds, 

 .And-provided further, That each entry shall be in square form as nearly as practi- 
cable and no person be permitted to enter more than one quarter section thereof, but 

until said lands are opened for settlement by proclamation of the President, no per- 
son shall be permitted to enter upon and occupy the same, and no person violating 

this provision shall ever be permitted to enter any of said lands or acquire any Yi ight 

thereto. 

‘The President by his proclamation aforesaid, also stated : 

Warning is hereby again expr essly given, that no person entering upon and occu- 
pying said lands before said hour of twelve o'clock, noon, of the twenty-second day 
of April, A. D., eighteen hundred. and eighty-nine, hereinbefore fixed, will ever be | 
permitted to sinter any of said lands or acquire any rights thereto; and that the. | 
officers of the United States will be required to strictly enforce the provision of the 
aot of Congress to the above effect. 

These several acts must be eenetenods in the light of the Seat Gon: = 
gress had in view in making them. This has been done by the supreme 
court in the case of Smith v. Townsend (148 U. S. Reports, page 490). 

Justice Brewer in delivering the opinion of the court discusses at 
— the object a and puspore of ie and the ills it BRODOSeC, to 

cure: 

The evident intent of Congress was by this legislation, to put a wall around this — 
entire Territory, and disqualify from the right to acquire under the homestead law _ 
any tract within its limits, every one who was not outside of that wall on April 22, . ~ 
-wheu the hour came the wall was thrown down, and it was a race between all out-. 
side for the various tracts they might desire to take to themselves as homesteads. 

In the case at bar it is maintained that the plaintiff was rightfully 
within the Territory; upon this point J ustice Brewer, in the above- 


mentioned ore Says: | : 
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But it is re that tive appellant 'w was a rightfully. on the allroad: cued Hat of” 


8 way} that he had the express sanction of Congress to be there; and that when the. 


hour of noon of April 2 22 arrived he had, as an American citizen, possessing the qualiey 

fications named in the homestead laws, the right to enter upon any tract within the — 
‘Territory for the purpose of maakine iy his homestead. While he may have had all - 
the qualifications prescribed by the general homestead law, he did not have the 
qualifications prescribed by this statute; and there is nothing to prevent Congress,. — 
when it opens a particular tract for occupation, from placing additional qualifica- » 
tions on those who shall be permitted to take any portion thereof. That is what 
Congress did in this case. It must be presumed-to have kuown the fact that on this. 
right of way were many persons properly:and legally there; it must alsohave known 
that many other persons were rightfully in the Territory—Indian agents, deputy 
marshals, mail carriers and many othera; and if it intended that these parties, thus: 
rightfully within the Territory on the day named, should have special advantage in 
the entry of tracts they desired for occupancy, it would have been very easy to have: 
said so. Thegeneral language used in these ‘sections indicates that it was the intent- 
‘to. make the disqualifications universally absolute. It. does not say (any person. 
who may wrongtully enter ee ete., but ve any person who pele enter’ 766 pio cere or . 

wrongfully ” i is implied. | | 


In Donnell v. Kittrell as a D. , 580), and. Golden’ V. Cole heirs (16 L. 
Dd, 375); it was held that one a has entered, by. mistake, and who — 
went outside on discovering that he had crossed the. line, was not dis- 
qualified from making homestead entry; and in the case of Standley Ve. 
Jones (16 L. D., 253) the Department took yet another step, and held 
that. one who was within the Territory knowingly, but subsequently -_ 
went outside and. was not i in the Territory at the hour of opens, was. 


oe legal and competent homesteader. 


This Department has held in the cases of Townsite of Kingfisher v. 


_ Wood et al. (ll £. D., 330); Guthrie townsite vo. Paine et al. (12 L. Di 
653); Blanchard v. White et al. (13 L. D., 66);.Oklahoma City townsite 
 v, Thornton et al. (13 L. D., 409); Winans v. Beidler (15 L. D., 266); 
Hagan v. Severns et al, (15 ie D.,. 451); ‘South Oklahoma v. Couch eto 


te he al. (16 L. D., 132), that one who was within the Territory at the hour 


of noon April 22, 1889, and who took advantage of such presence to — 
secure a homestead, Was ' forever disabled. from making a homestead 
entry within the Territory. : a 
In these cases it was intimated that if no advantage had been fee 
by those who had thus entered Oklahoma Territory prior to the time 
set by law, they would not have been disqualified... This question was 
not presented by. the cases then decided, and such intimations were 
obiter dicta and without the force and effect of a decision, but in the 
case of Taft v. Chapin (14 L. D., 593), decided June 3, 1892, Secretary 
Noble said: PO ie og ese 


One who was lawfully within the Territory of Oklahoma at the passage of the act 
of March 2, 1889, and.so remaius until the lands are opened to settlement and entry, 

“put does uot take advantage of his presence as against others to enter upon and 
-. occupy land, is not by such presence j in said. Territory ee to. enter Jand 
. therein. — eS ei 
‘The act says: a ing person rao may enter”, not Cone who wrong: _ 
| fully enters.” | The words and the act show that the intention of Con- 
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gress was to prevent any and all persons from making or acquiring any 
title to the land, who were within the Territory when the hour of open. . 
' ing came, This i is the evident interpretation placed upon this legisla- 
tion by the Supreme Court, for Justice Brewer gives the exception 
where the strict letter of the law would not apply, making it the same 
as this Department has held in the cases first cited. | 3 


_ Itmay be said that if- this literal and comprehensive meaning is given to these 
words, it wonld follow that any one who, after March 2, and before April 22, shonld 


chance to step within the limits of the Territor y, would be forever disqualified from 


taking a homestead therein. Doubtless, he would be withia the letter of the statute; 
but, if at the hour of noon, on April 22, when the leg al barrier was, by the President 
. destroyed, he was in fact outside of the limits of the Territory, it. may perhaps be. 
said that if within the letter, he was not within the spir it of the law, and, there- 
. fore, not disqualified from taking a homestead. 
In this. case, the contestant was within the Territory at noon, on 
_. April 22, 1889, and his: presence there is a bar to. his ever acquiring 
title to any lands therein. 
It thus follows that the doctrine laid down in Taft . ‘Chapin is con- 
trary to the decision of the supreme court in the case of Smith v. Town-_ 
send, wherein, in the last clause of ais opinion, the. learned Justice uses 
the following language: | | | 
It is enough now to hold that one who was ican ‘ie: ee ial fits at the hour 
of noon, of April 22, was, within both the letter and the ep it of the statute, disqual- 
ified to make a homestead therein. 
Therefore the case of Taft v. Chapin j is hereby pecriiens 
As Turner was within the Territory of Oklahoma at the hour of noon, — 
April 22, 1889, he clearly comes under the class of those who are forever 
| disqualified foal making homestead entry, and aca title to land 
~ in Oklahoma. | 
It thus follows. that eon decision i is correct and ine same 1s hereby 
affirmed. . 
The contest of Tarner i 18 dismissed, and the entry of Cartwright we : 
be allowed to remain intact. 


RAILROAD GRANT-STATE SELECTION. 


CAMPBELL vd ACKSON. 


Lands within the primary limits of a railroad erant, and withdrawn for the pur- 

"poses thereof, are not subject to selection under the grant made to the new States 

: by section 8, act of September 4, 1841, and no rights are acquired by an. -apphi- 
cation to select, made when the lands are not subject thereto. 


- Seeretary Sinith to the Commissioner of the General Land. Office, October 
| | : i?, 1593, 


On the 19th of April, 1892, Mary J. Gampbell boa at the local 
land office in San Francisco, California,to make homestead entry for 
ithe. NE. 4 of Sec. 21, T. 21 8,, R. 10 ce M, D. M., apegue residence 
1600—VOL 1127 
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aia oaeivation since » May 10, 1891, and fae she had 0 one handved and 
forty acres of the tract under cultivation. aa 
Her application was rejected, for. the reason ha ov aie 4th of Feb- | 
‘rary, 1890, Henry Jackson, of ‘San: Francisco, had applied to locate — 


school. ind warrant No. 320, issued by the State of California for one — 

- hundred and sixty acres of land, upon the tract in. question, in part 
satisfaction of the grant made to said State by section 8 of the act. hs 
September 4, 1841, (5 Stat., 453), | 


Jackson’s application was: cited on the 5th of September, 1900, 
- “snbject to future examination and adjudication.” — 


From the action. of the local. officers, Mrs. Campbell appealed to your a ms 
e @lice, ‘Their decision .was affirmed by you on the 6th of September, a 
1892, and a further appeal brings. the case to the Department. - 


The question in the case is: Were the lands in question subject to | 


selection under the grant to alors aS a new aa by the act of a 
“a September 4, 1841? | -_ 


That act granted to the sever al States hamod siuaretty xe to engl 


new State that should thereafter be admitted into’ the Union, five hun- 
dred. thousand acres of land, to be selected within their limits respec- 
-* . tively, and located. “on any public land, except. such. as is, or may be, 


_ reserved from sale by any law of Congr sty or proclamation of the Presi- _ 


dent of the United States.” ide: 
On thé 27th of July, 1866 (14 Stat., 292), Cou arene erated +6 the 


~ Southern Pacific Railroad Company certain lands to aid in the con- 


struction of a railroad from. the. States of. Missouri. and Arkansas to 

. the Pacific Coast. The land in question was within the primary limits = __ 

of said grant, and after the withdrawal under such grant, these lands 
Were ‘cregerved: from. sale. by an act of Congress,” and were therefore — 
not subject to selection in. satisfaction of the erant’ of 1841, SO Ones at : 

~ least, as the railroad grant remained in force. 


_ That grant remained in force until the 29th of aie 1890, when : 
Congress passed “An act to forfeit.certain lands heretofore eranted for 


G3 the purpose of aiding in the. construction of railroads, and for other... ee 


purposes.” Ae oat aly | ae act ieee ia resumed the’ = 
* title to | | ; 


all Jands heretofore wanted to ‘any State, or ta: any + eorporation, cos aid 3 in ina cou- | | a 


struction of % railroad opposite to, and. coterminus with, the portion of aly such rail-. | 


road not now completed, and in oper ation, for the construction or benefit of which — - 


such lands were elena i all such lands are » declared to be a nue of the publi¢ 3 


_ domain. 
It is clear, ther efor e, ‘that fr om the ‘ani of the withdr aiwal under the ery 
grant to the Southern Pacific Railroad, until the. passage of the forfeit- 

ure act of September 29, 1890, the lend in question. was “reserved from 
. sale by a law of- Congress; “ ad for that reason was not subject to Selec- = - 


tion under the grant of 1841, to the State of. California. 7 


The only. application to select the land under that grant, was that of “s x 


| : J ackson, ee at the local office 0 on n the 4th of pee 1820, and : | 
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ecoapied: “subject to future examination na adjudication,” on the 5th. 
of September, of the same year. Both these dates were prior to the 
_ passage of the forfeiture act of September 29, 1890. | 3 

It isarule well settled by the Deparnnent: that an application to _ 
enter land, which is not subject to entry at the time the application is — 
made, confers no rights upon the applicant. This was held in Goodale — 
v. Olney (13 L. D., 498), and in Maggie Laird, on page 502 of the same | 
volume. In the latter case it was said that an appeal from the rejection | 
_of such an application, would not have the effect. to cause the applica- _ 
tion to-attach on the cancellation of the previous entry. oe also, 
Rumbley v. Causey (16 L. D. , 266). ‘ 

The same rule would pr evail in the case of a selection by a ‘State, 
and it must be made to appéar, that at the time the State applied to 
select the land, it was subject to such selection. Otherwise, no rights 
~ would be sacred by the application. | 

In the case/of George B. Shadbolt, and thirty- seven ree S, v. St. 
Paul, Minneapolis and Manitoba Railroad. Company (14 L.-D., 613), it — 
was held that no rights were acquired by the presentation of an appli- 
cation to-enter lands that are withdrawn for railroad purposes, and | 
that on the subsequent restoration of such land to the public domain, 
a new application would be necessary to protect the interest of such 
applicant... In support of this position, the case of Shire, et al. v. Chi- 
cago, St. Paul, Minneapolis and Omaha Railway Company (10) T2..Ds; 
85), was cited, which held‘ that no rights, either legal or equitable, os 
against a railroad grant, are acquired by settlement upon lands with- 
drawn by executive order for the benefit of such grant. nee also, 
. William Ray Durfee (15 L. D., 91). | 

The land in question not bene subject to saieetiod at the time the 
application to select was made, it is unnecessary to consider the ques- 
- tion as to whether Jackson was, or was not, legally authorized to select 
land on the part of the State, in satisfaction of the grant of 1841. 

The decision appealed from is reversed, and Mrs. Campbell will be. 
allowed to make homestead entry for the land, as of the date of her 
application, if otherwise qualified, 


Maps: V. Guicur, 


; Motion for review of departmental decision of April 12, 1893, 16 L. 
D., 366, denied by ro newen Smith, October 17,1893. 
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“RAILROAD GRANT—RESERVATION— ACT or MARCH 3 3B, , 1887. 


UNrrED STA ATES wv, . GRAND ‘Raps: AND Inviana R. R. Co. 


The re eee of. May 16, 1855, eee sontaay lands for the purposes of 
a contemplated Indian reservation was made with due authority, and ‘lands 
embraced therein at the date of the subsequent: grant to this company were 

- excepted therefrom, even though released from. such withdrawal prior to the defi- . 
nite location of the road. The case of United States v. McLaughlin, 127 U. ‘Diy 
428, cited and distinguished. 

Directions given for a demand under the act of March 3, 1887, for the reconveyance 
of all lands, situated as those herein, that have been sentiied on account of. this 
grant. 


, ee Smith 1 to the Commissioner of the Generat Land. Offs, October an 


ek Tak 17, 1893. as ee ee 
I have: considered. the appeal by the Grand Rapids ane Indiana Rail- ae 


ae road Company, from your decision of April 14, 1888, holding for can- 


~ eellation certain selections: made by said: company during: the years — 


a 1873 and.1881, for lands in townships 34° and 393° north, TAnEe & west; > a 


ea Grayling jane! district, State of I Michigan. 


These lands are within. the primary limits. of the. aa made oe the rae 


“ act of June 3, 1856 (11° Stat., 21), to aid in the construction, among. - 


other roads, of, that since known as: the Grand desis and Indiana a 


oo Railroad. — 


- The 1st section of. said act of J une 3, 1856 (supra, atten making the = 
grant of certain. described sections, provides: : | | 
‘That any. and all lands reserved. to the United States by any act of Gye ae 


the purpose of aiding in any object of internal improvement, or in any manner for | 
any purpose whatsoever, be, and the same are. hereby, reserved. to the United States — 


from the operation. of this act, except so far as it may be found necessary to locate 


i the route of said railroads through such reserved lauds, in which. case the right of Pee, 


| way only shall be nine, Subject to the pears of the President of the United. 
- States. | : 


By order. of May’ 16, 1855, more ak a. year Bette tie passage ae | 


said act, the Pr ogident of the United States, upon the recommendation 
of the Cotimissioner of Indian Affairs, ordered the withdrawal from 
market of the public lands (inter alia), in the townships before men-. 
tioned, for Indian purposes, upon the condition that “no peculiar or 
exclusive claim to any part. of the land so withdrawn can be acquired 
by said Indians, for whose benefit it is understood to be made, until . 
-after they shall by future legislation be invested with the legal title.” 
On July. 31, 1855, a treaty was made with the Ottawa and Chippewa | 
Indians of Michigan, by which certain mabe were set BpArL as a 
‘permanent reservation, ‘ 
‘This treaty was proclaimed. by the Presidents ou Sooton bat 10, 1856 © 
(see Revision of Indian Treaties, p. 613), but the withdrawal and reser-_ 


vation mentioned in, the treaty did not embrace the townships i in ques. ee 
| tion. : ae ee 3 | | a 2 | 


ae 
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Upon the defuite location of the Grand Rapids and uiane Rail- 
road, on December 2, 1857, the limits of the grant were fixed, the lands. 
in question falling within the six miles or primary limits of the grant. 

As early as 1874 the question arose as to the rights of the company: 

under its grant within the limits of the reserve of 1855, your office then 
. taking the position that the claimed rights under the grant should be 
recognized, upon the ground “that the treaty of 1855, proclaimed Sep- 
tember 10, 1856, before the right of the road attached, standing in place 
of and making unnecessary any further legislation, had the effect to 
release from further reservation the lands not included in its terms, 
although such lands were not formally restored until 1860.” 

- This Department refused to express any opinion as to the rights of. 
the railroad to lands in range 4, but,.on April 25, 1874, a list, submitted 
on account of the grant in nestion, was approved. 

This is urged as an adjudication recognizing rights in the company | 
to Jands similar to those involved, which it is claimed is binding upon this 
Department, and, consequently, decisive of the question presented by 
‘the appeal, for to cancel the selections in ape will necessitate the. 
recovery of those heretofore certified. | 7 
a It 1s.@ sufficient answer to this claim to refer to the ] provisions of the 

act of March 3, 1887 (24 Stat. , 556), providing for. the adjustment of © 


all. railroad. ane not. eieborors: adjusted, and the recovery of all. 


~ lands erroneously certified on account of such grants. 
In the case of Bardon ». Northern naeuts eae une as Us 
| S., 535), it is held: | 


The grant is of eitemiaté sections of public ‘and, and by public land, as it has - 
‘been long settled, is meant such land as is open to sale or other disposition under 
| general laws. 


In this same case, the ae pages b44 and BAB, referring to. the case 
of the Kansas Pacific Railway Pompany Vv. Danmeyer (113 U. is oe 
held: 


The question, among others, considered was the effect of the anandoument of ‘he 

homestead claim by Miller upon the ownership of the property. Ii was contended 
that although Miller’s homestead claim had attached to the land within the mean- 
ing of the exception of the grant. before the line of definite location was filed, yet, 
when he abandoned his claim so that tt no lorger existed, the exception ceased to 
operate, and the land reverted to the company; and that the grant, by its inherent 
force, reasserted itself and extended to and covered the land as though it had never | 
' been within the exceptiou. But the court rejected this view, stating that-it was 


unable to perceive the force of the proposition, observing: ‘‘No attempt has ever 


been made to include lands reserved to the United States, which reservation after- 
wards ceased to exist, within the grant, though this road, and others with grants in - 
Similar. language, hays more than once passed through military reservations for 
forts and other purposes, which have been given up or abandoned as such reserva- 

tions, and were of great value; nor is it understood that in any case where lands — 
had been otherwise disposed of, their reversion to the government brought them 
within the grant.” Not only does the land once reserved not fall under the grant 
should the reservation afterwards from auy cause be removed, bunt it does not then 
_ become a source of indemnity for deficiencies. in the place limits. Such deficiencies . 





| benefit. 
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| - can oily b be. supplied from ‘ands within: fimite designated by the oranting nee or a 
~ other law of Congress. The land covered by the ‘pre- emption entry being thereby ; 
excepted from the erant to the Northern Pacific Railroad Company was also thereby 


excepted from any withdr awals aon sale or are emption of pune. lands for its . 


‘It is plain that fe previous action of this Wiepaninch G in approving 


the list reterred to on account of this grant, was upon the theory that 


lands although reserved at the date of the granting act, if subse- 


. quently released prior to the definite location of the road, passed to 
the grant. Admitting that such was the ruling of this Department at 
_ the time of the approval referred to, it can not now be followed, in 


view of the recent decision of the supreme court, above referred to. 
It is also urged that the reservation was illegally made, as there 


was no defined object in view at the time ofits creation, no treatyhav- 

- ing then been made, but , it. legally made, that, under the. opinion of 
the court in the case of U nited. States 2. MeLanghlin (127 U. S., 428), a: 
ee. it only served to except from the aou those tands: ely determined _ 
upon. 


In Vol: 1 Th Dz , page 7103, meden head of «Reservations itis. stated: 


- That the power resides 1 in the executive from an early period i in the history of the. = 


. “country to make reservations has never been denied either legislatively or judicially, 
but on the contrary. has been recognized. ‘It constitutes in fact a part of the land 

office law, exists ex necessitate rei, as indispensable to the public weal, and in that 
Light, by ‘different laws enacted as herein. indicated, has been. referred to as an BS : 
| ‘existing undisputed power too well settled to be disputed. : 


In the present case a treaty was contemplated with the Indians, anid 


oy | the general location had been determined on at the time of the execu- 
a. ~ tive order of withdrawal, and without the power to reserve it might 


have been possible for others: to have secured rights i in the contemplated 


b territory, which would have embarrassed the e-government in its future 
= negotiations with the Indians. ae aa 


I must therefore hold that the poe was ‘egally issued, and it at . 


“remains to consider the effect of the decision of the court in the case of 


United States v. pclauenlit (supra), roe the gue: Hon under consid-_ 


| eration. 


I am unable to see wherein the dept iona in that case can in any wise: 
affect.the question under consideration. In that case a Mexican grant 
fell within the limits of the grant to the Central Pacific Railroad Com- 
pany, made by the acts of Congress approved in 1862 and 1864. _ 

The Mexican grant was of the second class, or of a certain quantity 
within a larger tract described by outside boundaries. There had been 
no reservation made by the United States, but when the territory was 
acquired. from Mexico it’ was. charged with this grant, and by the 
treaty with Mexico, all private property. was to be respected; it but 


oo therefore remains. te identify the lands granted, and the balance Was & oe . 
oe ‘ per of the public domain ee to pea by Ce | ee 
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As stated by the court: 


‘It may be that the Land Office might properly suspend ordinary operations in: 
the disposal of lands within the territory indicated, and in that sense they might 
not be considered as public lands; but why should they not be regarded as public 


lands disposable by Congress itself, care being taken to preser ve a sufficient quan- 


tity to satisfy the grant. 


It was held by the court that, in’ the case of a floatin g Meviews grant, 
the government retained the riglit of locating the quantity granted in 
such part of the large tract described asit saw fit; and the government 
of the United States succeeded to the same right; hence, the goyvern- 
ment might dispose of any specific tracts within the exterior limits of 
the grant, leaving a sufficient quantity to satisfy the float. 

‘In the present case, the reserve was made by the United States in. 
contemplation of a treaty, by which certain Indians were to be placed. 
on a permanent reservation, Until the treaty was concluded and pro-- 
claimed, if could not be said what amount would be required, or where 
it might be located. Itmight have been necessary to retain the entire 
tract reserved, and even if a part only was found to. be necessary, the 


treaty might have left the location to be selected by the Indians, and 


not by the government. While in this condition it was clearly segre- 
- gated from the mass of the public domain, and did not pass under the 
grant, all lands reserved to the United States for any purpose being, 
by the terms of the grant, specially excluded therefrom. 
The effect of this ee in upon the grants made by the act of 
— June 3, 1856 (supra), has before been considered by this Departinent, in - 
the alate of the grant for the Jackson, Lansing and Saginaw RB. BR. . 
Company, and was held to have excepted the lands embraced therein. _ 
from suchgrant. (5 L. D., 482.) Thave gone into the matter thus fully ~ 
because a decision based on theselections in question will necessitate a 
demand for the reconveyance of lands similarly situated to those 
involved, which have heretofore been erroneously certified on | account | 
of the grant. | 
Sor the reasons herein set forth; Taffirm your office decision and direct 
the cancellation. of. the selections in question, and also direct that 
demand be made, under and in accordance with the provisions of the 
_ act of March 3, 1887 (supra), upon said. company, for the reconveyance 
of all lands simnilarly situated, which have heretofore been certified on 
ao ofthis grant. 





| “AGRICULTURAL BN'TRY—MINERAL LAND—LOCATION. 
Equine ET AL. d Porrmr. 


re abtial diseavery of miner al isa a pre-requisite to ie lesion of a mining claim.: 
A certificate of the location of a, mining claim can not be accepted as setalHehitie 


the mineral character of a tract 1 in the absence of. other evagenve showing. an 


actual discovery of mineral. 


The existence of gold in ROP ayNS quantities will not preclude agricultural entry - 


of the land. 


Seoretary Smith to the Commissioner of the General Lend Office, October 
“£7, 1693. 


5 


~The land involved in this appllsdtions is the SE. 4of the SW. 4 of Sec. 


26, the E. 4 of the Nw. 4 , 4+ and lot 1 of the Sw. ‘Lot Sec. 35, T. 8N,, R. 


: 10 K., M.D. M. Sacramento; California, land district. 


The record shows that Frank M. Potter’ made homestead pitty of 

. said tract April 22, 1889 , and on February 28, 1890, he gave notice of. | 
his intention to nrakS, final proof on. April 18, following, - On the last. 

named date verified affidavits of protest were filed againstthe allowance - 

of said proof by Theodore Etling, J. J. Leventon, Thomas George, 

Charles Lemoin and David Bothwell. The. protests’ are accompanied 


a with certified copies of location notices of the following mining claims 
located by the parties: above. named, respectively: The Mammoth, 


_ located October 12, 1886; the Good Enough, located September, 18,1888; - 


a the Thomas George, located November 5, 1878; the Excelsior, located 
Ji anuary 12, 1889; and. the Davy Crockett, located January 29, 1889, 
These protest are presented. by the. attorney. for these protestants, 


_. with the request that a hearing be had “to settle the question as to - 
= whether the land is mineral or agricultural. a. _ | 
peg OG: the day advertised for making final Oreoe ie re and aes 
. ordered that it might be given, and the testimony taken ab some later : 


day. 


The register Tested: the followin g con clusion-— » 


‘1. That the whole of the lands within the limits of Potter’s homestead claim are | 


- more valuable for mining than for agricultural purposes, and mineral in character, 
should: be so declared. 
. That said lands possess no ae caine al value. 
. That the said several quattz mining claim locators, on ae 22nd any of April, 


1889, when respondent filed his said H. A. No, 5450, were entitled to ‘‘ the exclusive | 


right of possession and enjoyment of all the surface included within the lines of their 
~ locations,” as against the said homestead claim of the said respondent. 
. 4, That the homestead entry No. 5440 of said Frank M. Potter should be canceled 


The receiver ‘concluded as follows— 


is That the return of the Surveyor general that: the SE. tof Sec. 26, RE. Ff of the NW. 
4 and lot 1 of SW. $ of Sec. 35, T-8N., R. 10E., are agricultural in character, has been. 


ee, successfully rebutted and overthrown j in so far as it affects the land embraced in the 


On October 10, 1891, the Toes officer's rendered disagreeing decisions. | 
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- Mammoth Quartz mining sini and the Phoaiee (nr ge mining claim, and that the 
oe embraced i in said claims are mineral in character. 
. That said return of the surveyor general as to the agricultural character of the 

| oe and remainder of said described land has not been disturbed by this hearing. 

Potter appealed from: the decision of the register, and from that of 
the receiver in so far as it was adverse to him. 
AD appeal was also taken from the decision of the receiver by ose | 
mineral claimants whose locations he held had not been proved to be 
“tnineral in character to an extent sufficient to overcome the return. of 
the surveyor general that the land was agricultural. 

On June 21, 1892, your office affirmed the decision of the. receiver, 
holding, among other things, that— . 

The land embraced in contestee’s claim having ‘been returnecl as. opmental in 


character, and he having filed a homestead application therefor, which is an appro- 


| pe of it, the pardon of proof i in this case rests upon the contestants. 
¥ * Boer % ee x 


The Good Enough, Excelsior and Davy Crockett lode claims were located prior 
to the filing of contestee’s homestead application. The evidence, however, fails to 
show that any development, work to speak of has been performed on any of them, or 
that mineral of any stated value has been extracted from any of them. The alleged 
value of any of the three claims last above mentioned for mining purposes is, in view 
of the evidence submitted, entirely problematical. It may be true that extensive 

- exploitation of them moult disclose great mineral value; but the evidence before me 
does not show asa present fact that any one of them is a valuable mining claim 
capable of being profitably worked for its mineral product. It is therefore hereby 
decided, upon the evidence, that the land embraced in contestee’s application in 
conflict with the Good Enough, aceleler, and Davy Crockett lode claims is not 
mineral land. _ 

Anappeal has been taken to this Department by-said Potter, and by’. 

said three mineral claimants. 

The testimony is, in my opinion, entirely insufficient to establish ihe 
fact that the lend is valuable for mining. It is claimed by the wit- 
nesses that there. is a mineralized belt or zone running through the 
county in which this land is situated, and, I judge, several miles in| 
width; and in the vicinity of the tract in controversy it is claimed | 
there are a number of mining locations, some of which are paying mines. 
This mineralized belt is termed, in the testimony, as the “mother lode.” | 
So far as any thing in the testimony discloses these locations have been 

made upon this “mother lode,” though the locators have named their 
claims the Mammoth, ete. 

Where there is any testimony offered at all as to these locations, it. 
ds like this— _ 
Q. Are you inter ested i in or do you own a 2 claim i in this mother lode that you have . 
mined? | 
' A, I do, sir. 

5S: What have you called it, if it has any name? — 
. The Mammoth Gold Quartz Mining Claim. 


_ regard to this particular claim, the Mammoth, the owner says he. | 


located it in 1886, and tha at in doing so he el aa in all respects with 
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: . the regulations th local laws. ‘The certificate of location: is jdentifies ” 
- by the witness, but it is not offered | in evidence. On cross-examina- 


~ tion: he was asked, ¢ How much. money in dollars and cents have you | 


~ realized from your ‘claim, since you located it in Oct., 18863” A, “Well, 


ae haven't realized any thing out of it.as yet, but i eee to. 


oe fan regard to the Thomas George claim, he says it is properly located 
under the rules and regulations of miners, and that he bas complied - 


| with the law. George says he has made his living out, of. the gold he 
has taken out of his claim for several years. But I take it that is from 


placer mining in the vicinity. Iti is certain he does not t show any vein. - 


ve 7 or lode outside of this so- called “mother lode.” 


~ Lemoin says he has a location on the “mother # lode” known as the 
7 Excelsior; he has never had auy of the rock tested, but. thinks it will 

Day. -_ | 7 : : , 
Bothwell says: he has a ne on ‘the. « maochen lode;” the Davy 7 
Crockett. I don’t know the value of it, but I have some quartz here 
that one of my witnesses would testify he saw free gold in;” he has 
no idea what it would average per ton. There is not a word of testi- 
mony offered. as to the Good Enough. . This is all the testimony there 
is in the record in regard to location or development.of the claims. 

It will be seen that there is no competent evidence to show that the 
claims were even located. When the witness says he has located a 
mining claim, he is simply stating a legal conclusion. A location 
must bemadeon a discovery of mineral. The statute says, “ no location. 
of a mining-claim shall be made until the discovery. of the vein or lode 
within the limits of the claim located.” (See 2320, R.S.U.8.) The 
certificates of location are not even offered in evidence: To be sure, 
they are attached to the protests, and, perhaps if competent testimony 
had been offered showing a discovery of mineral and compliance with 
the mining rules, they might have been considered. ‘But a location 
certificate is but one step, the last one, in ae location of a mining 
claim. . 

Its obiects and functions are peculiar; it differs from ordinary documentary — 
tmuniments of title im that it 1s. not a title nor proof of title, nor does it constitute, 
or of itself establish, the possessory right in issue, and to which it relates. It is | 
purely a creature of the statute, and, under evident legislative intent, its purpose 


_ and functions are twofold; When duly recorded, it becomes notice to the world of 
the facts therein set forth, namely, a description of the premises claimed, and by 


whom and when located, in order to secure the discoverer or claimant against others 


= secking to locate the same ground; and is thus constructive notice of the claimant’s: 


possession, In addition: to this purpose. which it is to serve it would seem that, by cs 


statute, such certificate i is made one of the steps requisite to constitute z:) perfected 
mining location. (Stripey et al. v. Stark et al.; T Colo., 614.) . | 


Ido not think there is any evidence to show that the land i in con- 7 
| troversy has any special value. for mining purposes. - The fact that 


_ " there may be some small quantities of gold in it not in sufficient quan- 


" tities to warrant miners to. work it, would 1 not. "prevent t the homestead: : 
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- claimant from. taking it as agricultural Jand. (United mete v Reed, 
28 Fed. Rep., 482.) 
- The judgment is therefore modified ; tne mining | locations will be 


7 canceled, and if the final proof of Potter j is found to be oa a 


will. permit him to make final entry. 


SURVEY—CONTRACT—MAXIMUM RATES. 
es oF IpaHo. 


A ennteaet for survey at maximum rates of lauds not: specifically designated in the 
departmental approval of such rates, will not be subsequently approved by the 
Secretary where it is apparent that compensation i in excess of intermediate rates 
is not authorized by law. 

- The surveyor-general should give notice of all contemplated abies surveys in his 
district, or those coming under his immediate supely ens and invite bids for 
the performance of the work. . 


Se coretary Smith to the Commissioner of the General Land Orfiee, October 
| 17, 1893. _ 


I am in receipt of your communication of August 25, 1893, enclosing 
copies of office letter of date April 8, 1891, and departmental letter of. 
April 11, 1891; diagrams showing (6 townships proposed to be sur- 
veyed re the petitions of'settlers; duplicate of contract aud bond No. — 
130, and the accompanying aceon of cost U1 detail of the execution of 
saa surveys by the deputy surveyors. ae 
In your letter of August 25, 1893, it is stated that the surveys in 
question were authorized by your office: that the contract providing 7 
for same was formally approved by the Commissioner of the General 
Land Office, and it is requested that this Department will authorize | 
the payment of maximum rates ($18, $15, and $12) of mileage for sur- 
- veys as executed in the several townships enumerated in contract No. — 
130, executed April 29, 1891, and approved May 18, 1891, and also for _ 
surveys in township 49 N., R. 3 W.; all of said surveys being i in the. 
counties of Latah, Kootenai and Nez Perces, in Idaho. = 
In letter of April 11, 1891, my Dioueesr er in office, the Hon. J ohn. 
W. Noble, says: 


You are hereby authorized to direct the aerial +o contract for the sur- 
vey of the tracts described in the townships named, at rates of mileage not to 
exceed the minimum rates ($9, $7, $5) for ordinary lands, and not to exceed the max- 
imum rates ($18, $15, and $12), allowed by act of August 30, 1890 (26 Siat., 390), 


where the lines of survey shall pass over lands that are mountainous, heavily tim- 


_bered, or covered with dense undergrowth, the liability being chargeable to the 
apportionment made to Idaho of the appropr iation for the survey of the as zat 
for the current fiscal year. 

The rates of compensation for the survey of lands of: the class and 
character of those under consideration, as well as for all public lands 
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ge : - chargeable to the appropriation i the Aeon year ‘endian June 30, | 

ae 1891, were regulated and. established. by the act approved August 30, 
1890 (26 Stat. , 889-390), but it is clear to my inind that said. act only —_ 

authorized the payment of the ‘maximum tates ($18, $15, $12) per lin- ~ 


ear inile for lines. ‘passing over lands heavily timbered, mountainous, or : 
covered with dense undergrowth, only in the States. of Oregon and — 


ots Washington, as will be seen by an examination of the text ot the act. 
Only the intermediate rates (818, $11, and $7) could be allowed for the. 


- survey of that class and character of the public lands outside of the 
said States of Oregon and Washington. The maximum rates ($18,- 
$15, and $12) per linear mile under the act of August 30, 1890, could 
be allowed in other States only where the lines of survey extended 


over lands heavily timbered, mountainous, or covered with dense — 


undergrowth, and, in addition; combining “ ‘exceptional difficulties” in. 


Zz. the surveys, and where the work can 1 not be contracted for at the inter- a 


™ mediate rates. 


ae There is no evidence furnished by the papers submitted to ine ee a 
tary i in this matter going to show that the. susvey® under consideration 


were ¢ exceptionally difficult” of execution. 
For the surveyor- general for Idaho, in ie report t 8: your office, to. 


ees - state that the lands proposed to be “ surveyed in Latah and Kootenai a 


counties were, in fact. identical with the lands in the States of Wash- | 
ington and Oregon,” where the maximum rates ($18, 815, $12) per linear — 


a mile were authorized by law for the survey of lands that are heavily 
timbered, ‘mountainous, or covered with dense undergrowth, in the — 


. . opinion of. this Depar tment, clothed my ‘predecessor with no power or : Ge 


oe authority to prescribe the’ same (maximum) rates for the survey of 


lands of a similar class and character i in the State of Idaho. If Con- 
_ TSS had intended to allow the game rates for survey of lands in Idaho — 
of like class and character with those i in Oregon and Washington, it is 


—- fair to presume that Idaho would have been included in the proviso ~ 


et favoring Said States of. Oregon and Washington. | Inasmuch as your oe 
office was directed and authorized by this Department. to award a con- 
-. traet at the rates in question, Ido not now propose to disturb the action ties 

of my predecessor whereby he directed maximum rates ($18, $15, $12) 

> per linear mile to be paid. for the survey of: those townsbips described Pea oar 


eee in your office letter of April 8, 1891, and authorized by departmental 


letter of April 11, 1891. For the surveys in the townships, however, 
which were smbrieed in contract 130, but which were not specifically 


eae ea enumerated in your. office letter of April 8, 1891, ‘and approved only so 


: ae far as designated in departmental letter of date April 11, 1891, ee . 


er Secretary does not consider that the act of August 30, 1890, ‘authori izes. 


i compensation in excess of the intermediate rates. Gi will therefore 


allow for the sur vey of lands in such townships, as also for surveys in at 


T.49 N., B.3 W. , compensation at rates not to exceed thirteen dollars = 


See. per near mile for standard and meander, eleven dollars: for township _. 
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exterior, and seven dollars for section and connecting lines, where lines. 


of survey pass over lands that are heavily timbered, mountainous, or 


covered with dense undergrowth; and rates of nine, seven and five- 
dollars per linear mile for standard: meander, township exterior, section 
- and connecting lines, respectively, for ordinary Jands. 

There is no evidence before the Department that bids were invited 
In connection with these surveys. Especially in all surveys involving: 
_ the maximum rates of mileage, your office should direct or require the- 
" surveyor-g general to give notice of all contemplated - public surveys in. | 
his district, or those coming under his immediate supervision, and to. _ 
invite bids for the performance of the work. Such a rule is not only-. 
proper, but would undoubtedly work to the benefit of the government. 
and there is no sufficient reason why it si not be adhered to and. : 
SS po . 


RAILROAD GRANT—LANDS ERRONEOUSLY CERTIFIED. 
UNITED STATES t. ST. PAUL AND Sroux Crry RB. R. Co. 


Lands within the indemnity limits of a railroad grant cannot be used as a basis for- 
- selections under the act of June 22, 1874, and proceedings for the recovery of” 
. title should be instituted. where selections have been certified on such a basis. 


Secretary y Smith to the Commissioner of the Coes Land Offiee, October: 
df; 1893, 


On November 11, 1892, the St. Paul and Sioux City Railroad Com-. 
pauy was notified, by letter of that date, that certain lands therein 
described had been erroneously certified for the benefit of said company, 
under the grant made to the:-then Ter ritory of Minnesota, by the act of’ 


March 3, 1857 (11 Stat., 195), and the act of May 12, 1864 (13 Stat.,74), 


ancl asta company was quite to show cause within thirty days why | 
proceedings under the act of March 3, 1887 (24 Stat. , 006), should not. 
_ be instituted to restore the title of did lands to. the Waited States. 

February 25, 1893, the railroad company, through its attorney,. 
. answered the ime this laid upon. it, Pe filing a brief relative to said 
matter. o 

By letter of May 10, 1893, was ee aciiied to this Department said. 
letter of November 11, together with the answer of the railroad com- _ 
pany thereto, with the opinion of. your office, that demand for recon-- | 
veyance of the lands described should be made upon’ said railroad. | 
oompany: as provided by the act of March 3, 1887, supra. 

' It appears that on September 13, 1875, ne St. Paul and Bios City: 
~ Railroad Company selected the W. $ of Bie 30, T. 105 N., R. 33 W., in | 
lieu of the W. Sof the SH. 4, the NE. 4-of the SE. 4, the Sw. 4+ of the: 
NE. 4, and the NW. 4 of Sec. 25, T. 101 N., R. 45 W., and on October: 
6, 1875, said company selected the NE. 4 of Sec, 22, T. 104 N., R. 34 W,,, 
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- in lieu of the Sw. 4 of Bee. 4; T. 102 N,, R 45 W:, both of said ise o. e 
tions having been made candor the act of June 99, 1874 (18 Stat., 194). 
. The above described lands, i in lieu of which said selections nl certi- 
4 "8 fications were made, are, as stated by. your office, beyond ten and se 
Ree within twenty miles of the line of said. railway as. definitely located, > 
and, as alleged by said | company in its. answer, were relinquished by 00 


it, under the provisions ‘of said act of Ju une 22, 1874, supra. 
Tt appears further that said lands in lieu of. which said selections, 


= were made, have never. been selected by said railroad company: in oa s 
of lands lost in place. ~~ 


Tt has been held by this ae in. a anne of cases: that. 


lands within the indemnity limits of a railroad. grant. cannot be used 

as a basis for selectious under the act of June 22,1874, and proceed- - 
ings for the recovery of title should be instituted where selections haye — 

Oe og been certified on such a basis.” ” ad L. D., 7 62; J 111. ‘OD, 4345 10 Il D.; 

—-- BO; Id:, 609.) 


This mais 1s cae wenn by ie ilecision: of this Depat iets in. 


ae ceigden to other lands similarly situated, which were certified to ae a ee 
same company. (See 10 L. D., 50 and 609.) 


Under the rule established i is those decisions, iti is oeeent that the 


ee certification i in the present instant. was erroneous, and as under the act 
es SOF March 3, 1887, it is mandatory upon the Secretary ofthe Interior to 
- demand a reconveyance of title in such cases, the grant to said com- 
Sass pany being unadjusted (OL. D.. , 649), it is evident that proceedings | - 
under the provisions of said. ‘act should be. instituted to cua une cee 
title of said lands to the government. aes ae 
' -T therefore direct that demand be made ait 0 once on said company for rb eee 
a8, reconveyance of- the tracts in question, and ifit failorrefuseto make. 
such reconveyance within ninety days after demand, report of the fact 
be made to this Department, accompanied. by such a record of the case — 
as will enable the Attorney- General to institute proper proceedings, i in. 
ye accordance with the Eps money of the act t of Mareh 3 3; 1887, a 


RAILROAD RIGHT OF WAY—FORVEITURE PROCEEDIN Gs. 


PENSACOLA AND LovISsvILLE ay R. Co. 


ei ‘Thel lands orented for railroad right of way: purposes under ‘the provisions of the cack: 


of June 8, 1872, are subject to such reservation, though the road was not built | 


as provided by said act, and can ead be relieved therefrom by oan proceed-_ me 
ings or legislative enactment. | | | | a 


oT tate Smith to the Commissioner of fi the General Land ofiee, October a 


4 #3 coat ot a W7, 1893 | aa | 
Li: am in. Pee of your ‘chine letter of J uly 26, 4893, Laie you submit 7 


,, “doramy: “consideration and instruction. ay. “question presented to your 
- office a for its decision i in an actual ease,” areine apes the submittal one 
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by several homestead entrymen of proof i in support of their claims to 


certain tracts in. Alabama. Your office letter states, that in pursuance — 


of the terms of the act of June 8, 1872, (17 Stat., 340) entitled “An aet 
- granting the right of way through the public lands to the Pensacola 
and Louisville Railroad Company of Alabama,” (this company having 
' filed its acceptance of said act and a map of the location of its road), 
your office letter of July 5, 1873, approved by this Department, | 
directed the district officers at Mobile to “ withhold from sale-or.entry | 
as being reserved for said company” for. stations, buildings, and uses — 
thereof, some fourteen forty-acre tracts of land. | 

Your office states that— 


It now appears that the said road was never puilt as contemplated by the. com- 
pany, or as provided by said act, and that several of the forty acre tracts (notably 
the NW.4SE. 4, Sec. 14, T.2N., R. 7 E., and SW. 4NH, i, Sec. 2, T.5 N., R. 8 EB.) 
reserved for station purposes, ete., under said act, have been entered under the 
homestead law, and the final proofs of the homestead claimants are now pending 
before this office, awaiting examination for approval for patents in the regular order - 


Your office further states that— | 


No forfeiture of the grant has been declared and inasmuch as the same was a pres- 
ent grant, subject to no restrictions, and no penalty appears to have been provided 
therein against the failure of the company to construct its road, it would seem that 
the various tracts affected by the reservations for station purposes, etc., as herein- 
before shown, must stand subject to such reservations until a forfeiture of the grant 
is declared, either by judicial proceedings or legislative enactment, unless, itis sub- 
mitted, the Department shall find it to be within its. jurisdiction to cancel, annul 
. and set aside its approval of such reservations given in the first instance. 


The act of 1872, supra, so far as material to the present case, reads 
as follows: : 


That the right of way through the public lands be, and the: sameishereby, granted | 

_ to the Pensacola and Louisville Railroad Company of Alabama, for the construction 

_ ofa railroad. And the right is hereby granted to said corporation to take, from the » 

public lands adjacent to the line of said road, material for the construction of said 
road, Said way is granted to said company to the extent of one hundred feet on 
each side of said road where it may pass through the public lands; also the neces- 
sary lands for stations, buildings, depots, workshops, machine-shops, side-tracks, 
switches, turn-tables, and water-stations, not to exceed forty acres in any place. 

. The acceptance of the provisions of this act by the said company, and a map of the » 
location of the road, and the lands to be reserved for buildings and uses of said road, 

shall be filed with the Secretary of the Interior, within one year from the passage 
of this act; and the road shall be finished within five years from the passage of this 

act. | a a een et | a 

- The lands in question are thus. shown to have been reserved for the 
benefit of the company by statutory mandate. This being so, such 

reservation can be revoked only by sae pices ne or legislative | 

enactment. 

. at ' therefore, the entrymen are allowed to soipiets their. enitries prior 
to such proceedings or enactment, said entries would be, of course, sub- 
ject to the reservation referred oa In my opinion, relief-in the prem- 
ises can best be obtained through judicial proceedings. Your office 
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will) cieserie. aan to ante Department, the mecotd in an eas 4 
case to the end that a letter may be. prepared. requesting the attorney- 


- - general, to institute suit to revoke and set aside the reservation made : 
_ as aforesaid, under the act of Jane 8, 1872, sh an a 7a 


RAILROAD. LANDS~PROCEEDINGS ror THE VACATION OF PATENT. 


THE DALUES Minrary Roap Co. 


: a . pans within the See eee ihe of the Nor thern Puc ific Railroad and the Dalles 
military road, granted to the former company by. the act of J uly 2, 1864, and 


- withdrawn on map of: general route for the benefit of’ ‘said company, are ex-_ 


< cepted from the subsequent grant to the latter company; and such lands, falling ee 
within the terms of the act forfeiting lands opposite the unconstructed Eee 28 gee 


: of the Northern Pacific. road, revert to tas public donain. ; 

Under the provisions of the act. of March 3, 1887, proceedings. should be instituted 

for the recovery of lands excepted as above from the grant to the military road. | 
company, but erroneously patented thereto. 

The departinental order of May 13, 1898, allowing yg entries upon the dupatented lands 
in the same limits as meet herein, will remain in force. 


Secretary Smith to the Obmintantier of the General Land Office, October 
wer 1893. 


On. Jane 7, “1883, you addressed a letter (oR) if. James K, Kelly, 
president of the Dalles Military Road Company, by which his attention 
was called to the fact that the grant to his company made by act of 
February 25, 1867 (14 Stat., 409), overlaps that of the Northern Pacific | 
Company, which was made by the act of July 2, 1864 (13 Stat., 395); 
that. certain of the overlaping lands had been erroneously patented to 
the wagon road company; that this portion of the Northern Pacific 
Railroad being unconstructed, the grant therefor was declared forfeited 
by the act of September 29, 1890 (26. Stat., 496), and the lands apper-. 
taining thereto were restored to. the public domain; that under the 
provisions of the act of March 3, 1887 (24 Stat.,; 556), it is the duty of the 
Department to recover the title so erroneously, transferred, and required 


him to show cause within omety ae why the Ce steps should not 


be taken for this purpose. | | 

“ In response to this demand, Mr. Kelly, as president: of. the Dalles 
- Military Road Company, and attorney for the Eastern Oregon Land — 
Company, presents ait length his objections to suit being ordered for — 


-s the purpose mentioned. The reasons assigned by him are: First, that — 
the Northern Pacific Company had. not the prior right to the Pan = 


ping lands, hence the patents to his company were not erroneously — 


. issued; second, that the title of his company has been. confirmed by the es 


| “supreme court of the United States i in the case of the United States 7. _ 
~The Dalles Military Road Company (148 U. 8., 31); and third, because 


be the Eastern n Oregon Land. Company-t through, Sune: mesne conveyances me | 
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-from-the Military Road Company, and for a valuable consideration, is 


the owner of said lands. 
It is not necessary to further discuss the first ound of objection. 


In the case of Oregon and California BR. RB. Co. (14 L.'D., 187), the iden- 
tical question presented here was considered, and it was decided that— 


It is clear, had the Northern Pacific Railroad been constructed through. this con- 
flict, its right would have been superior to that of the Oregon and California Rail- 
road Company because apy claim the latter company may assert in and to these 
lands must rest upon the act declaring the forfeiture, 


See also Missouri, Kansas and ‘Texas Railroad Company v. Kansas 
Pacific Railway Company (97 U.'S., 49);.St. Paul and Sioux City Rail- 
road. Company ». Winona and St. Peter Railroad Company (112 U.S., 


- 720). 


The contention that the supreme eon has confirmed the title of the 


Military Road Company to the particular land in dispute in the ease of 
the United States v. The Dalles Military Road Company, the Kastern | 


Oregon Land Company, and others, supra, is not, in my opinion, tena- 
ble. That action was brought by the United States under the act of. 
March 2, 1889 (25 Stat., 850), entitled, An’ act providing in certain 
eases for forfeiture of wagon-road grants in the State of Orégon.” By 
the terms of this act the Attorney General was directed to bring suit 


‘to determine whether the road had been constructed in accordance with 


the terms of the granting acts; the legal effect of the certificates of the 


' governors of Oregon of the completion of said roads; the right. of 


resumption. by the United States of the lands granted in aid of said 


roads, setting aside patents which have issued for any such lands; 


‘saving and preserving the rights of all bona fide purchasers of either 
of said grants or of any portion of said grants for a valuable considera- 


tion, if any such there be.” 


To give a better understanding of the issues in ties case instituted in 


accordance with the act above quoted, it is necessary to read the act i of 
Congress of June 18, 1874 (18 Stat. 80), as follows— 


| Whereas certain lands have heretofore, by acts of Congress, been granted to the. 
State of Oregon to aid in the construction of certain military wagon-roads in- said 


‘State, and there exists no law providing ar the issuing of formal patents for said 
.lands: Therefore, 


Be it enacted, etc., That in all cases when the roads in aid of construction of which 


i said lands were granted are shown by the certificate of the governor of the State of © 


Oregon, as in said acts provided, to have been coustructed and completed, patents 


- for said lands shall issue in due form to the State of Oregon as fast as the same shall, 


under said or ants, be selected and certified, unless the State of Oregon shall by pub- 


‘lic act have transferred its interests in said lands to any corporation or corporations, 
.in which case the patents shall issue from the General Land Office to such corpora- — 


tion or corporations upon their payment of the necessary expenses thereof: Provided, 


’ That this act shall not be construed to revive any land grant already expired nor to 
ereate any new rights of any kind except to provide for issuing patents for lands to _ 


which the State is already entitled. 
28° 
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a For a fall disc ussion -6f the pleadin gs, ‘andj issues as ‘finally made, an ee 
-.. United States v Dalles. Military Road Company. (40. Fed. Rep. 114);. 
_ , the same (41 Id., 493); the same: (140 U. S., 599); the same (51 Fed. 
. Rep., 629) ; the final determination of the case e heing reported i in 148 U, | 
a) Ce a pear 3 Cae 
ae statin g the issues ee ota Me, Tustice Brewer, ) speaking for the. oad 
: court, says (pages 37-38, supra, )— 


The burden of complaint in this case is, that the. circuit cours err red. j in  resteiolinise % 
the scope of the inquiry. The government: sought to introduce. testimony to show’ _ 
that the road was never in fact. constructed, as, required by. the act of Congress; and ~~") 
also that the: certificates of the governors, ‘made as ‘provided by section 4 of. the ach 
of 1864, were obtained by fraud and misrepresentation, as averred in the. bill. But | ee 
all of this testimony was excluded, and the inquiry limited | to the single question eee 
: whether the Land Company Was a bona fide purchaser. — 
—. The first plea of the Land Company recited the fact that. thre ee sever val cerancktas oe 
had been issued by the governors of the State of Oregon, to the effect that. the road. 
* ‘had been completed as required by the act. of Congress, and: added, “that each of | 
- said sever al certificates was made > honestly and i in aeord faith and without any fraud- a 











~ > But upon eo ilieneone to the circuit court this ‘lange in the. ples was stricken ont, aie 
~ Jeaying it to contain simply al averment of the: certificates of the. governors; i eee 
as these had been set out at length i in the bill, there was no issue of fact presented “i. 
by this plea. The other plea was that the Land Company was a purchaser in. good ee 
a "faith, and to. that question, as heretofore stated, the i inquiry was restricted. . a 
‘There was no error in this ruling. The decision. of this court, as snorted in 1140 
- U. S., 599, was that “the decree of the circuit court, so far as it dismisses the bill, — 
must he reversed and the ease. be remanded. to that court. with. a direction. to allow - 2 
“the plaintiffs to reply +o and join issue on the pleas,” and the mandate which was. 
sent to the circuit court recited this direction. That: decision was the law of this. 9 2. 
Goes . case for the subsequent proceedings i in that court. There was, no. adjudication that =. 
oon _ the pleas were insufficient in law; on the contrary, the. plain: implication of the Gee 
- opinion was that they were. siifficient, and the question which was remanded to. es 
:  - that. court for inquiry was as to their truthfulness. ‘There was no adjudication of - 
i insufficiency and no rehearing ordered on that: question,” ‘If the government, wasnot = 
- satisfied withthe decision, it should have called our attention to'it, and have sought ee 
a modification or enlargement of the decree, The circuit court properly construed 
. it, and proceeded i in ‘obedience thereto. to permit the. government tojoinissueonthe. 
— pleas, and to entertain an inquiry as to > their ei aud that: was the oo Shee 
- matter open for inquiry. = 7 : ‘ 


: Tt will thus be seen. that the sete: bane Gone decided 3 in. thats case under ee 
_.. the issues raised were the legal effect of the certificates of the govern. 9 
ors of Oregon, and the rights of the bona fide purchasers. Itis stated 

~ in the opinion of the circuit court of appeals (51 Fed. Rep., on page hee 
633) that the Dalles Military Road. Company filed. its separate answer 

ae 2 to the government’s bill, alleging construction of. the road i in compliance 
with the act of Congress. — No replication, however, was filed to this en 
answer, and the bill was dismissed as to this company. So thatitmay 
‘be said that. the government. is estopped from again litigating: that =~ 
question. as to that portion of the a to which the enehy of the trans- ere 

oes Boia of the State of ete attached. . . 
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‘But be that as it may, I am unable to see how this judgment can 
_ affect these lands which fell within the limits of the grant to the North- 
‘ern Pacific Railroad, and to which, under departmental rulings (Oregon 
and. California, Railroad Company. supra,) the rights of the applicants 


never attached. It is true, the supreme court said, in closing its opin- 
—. jon,—“‘our conclusion is lear that the title of the purchasers and the 


7 ‘land company is beyond challenge.”. But it cannot be seriously con- 
_ tended that the court meant to be understood as holding the title of 
the transferees was “beyond challenge” to any part of the lands which 

did not pass to the State of Oregon, or its successors, by the terms of the 


grant.. My understanding of the Janguage quoted, and the opinion as: 


‘an entirety, is that the court simply decided that the transferees were 


: purchasers: in good faith of the lands that passed by the grant to une 7 | 


_ State of Oregon i in aid in the construction of this wagon-road. 
Much stress is laid by counsel on the act of June 18, 1874, supra, and 


he says, “there can hardly be any doubt that Congress hen considered. 


that the Dalles Military Road Company, having a priority of location, 


_.. had @ priority of right to the lands within the conflicting linits between 
‘it afid the Northern Pacific Company.” This is simply | an enabling act - 


™: 


passed ‘by Congress to carry into effect the will of the law making» 


‘power, to issue patents to the land which had theretofore been granted, | 
there being no provision in the granting act authorizing their issuance. © 
It does not confirm the former grant, or enlarge it, but, in the contrary, 


expressly limits its oper ation to the original grant. The proviso is— 


that this shall not be construed to revive any land grant already expired, nor to 


create any new rights of any kind, except to provide for i ae patents for land to 


4 which the State is already entitled. 


In commenting upon this act, the supreme court, in | United States 7 


v. California Land Company, supra, on page 46, Say,— 


The original act of 1864 said nothing about patents; it simply granted the lands ~ 


’ to the State, and authorized their sale; and only after the arrangement had been 
- made for the purchase of one-half of these lands, and the conveyance made therefor 
was the act of 1874. passed, providing i in terms for patents. The claim of the Road 


— Company was that their title was a perfect legal-title, even without ah npaventy and 
-. . yet there being a. doubt i in respect thereto 3 


the doubt was solved by the act of 1874. 


__ By the proceedings at. bar it is sought to recover certain lands for- 
feited to the United States under the act of March 3, 1887 (24 Stat., 


556). These lands were originally granted to the Nor thern Pacific 
‘Railroad Company by the act of July 2, 1864, supra, and they were 
— reserved, by the statutory. withdrawal i in map of general route for that 


— company, when patented to the Dalles Military Road Company under 
_ its grant of February 25, 1867, supra. The issuance of these patents: 


was clearly without authority of law, and proceedings should be initi- | 


ated to secure their cancellation. 
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ce You will therefore make ‘demand: on said company, i in Be oiianee: _ 
with the rules, to reconvey to the United States, within ninety days, _ 
- the lands so erroneously patented; and. if default. be made in comply- 
ing with said demand, you will cause to be prepared and forwarded 
here the record in said case, that the same ney be transmitted to the | 
de Attorney-General for appropriate action. | | 
By your letter (“F”) of July 10, 1898, you  aeremit an eonliesion: 
from Mr, Kelly, in which Tam asked to. suspend the. instructions of 
May 13, 1893 (16 L. D., , 459), relative to allowing entries upon the 
| unpatented lands in the same limits as those above described. | This — 


instruction was issued at the request of. counsel - for “certain set. 


- tlers ” upon said lands, and the question presented was, should settlers al 
-, . thereon be permitted to make entry thereof. It was decided that— 


. ‘Having determined that, the lands: are included in the forfeiture declared by the | 


act of September 29, 1890 (supra), Tam of the’ opinion that, as declared. by the act, 
< they are a part of the public. domain, and that no. suspension | should be ordered to an 
' .. await the result of any action i in the’ come, alee one soe eee abmy 

: decision j in the premises, 6 ae ee | 


I therefore directed. “that no order 3 suspension issue, but that set 


Te — tlers upon such lands be permitted, to make entry thereof, as in. other 


cases provided.” 


The reasons now urged by counsel for a suspension of this fee are. ie 
oe: * substantially the same as these offered against the issuance ot the 
ae — demand for reconveyance quoted. above. - 


This ex parte application is simply an appeal to the supervisory power | 


of the Secretary of the Interior, as it cannot be classified under any 
of the rules of practice. I do not think the showin g made sufficent to 
warrant the order asked. for. This is purely an administr ative question, . 
and itis my opinion that, under the circumstances, in the presenti in stance, 
it is best not to initeriore with the order heretofore issued. | 


By a subsequent communication from Mr. Kelly, dated soutouilies 8, 


1898, my attention is directed to the action of my immediate. pr aoc: Sa: 
>... sor in suspending the order of February 17, 1892 (Oregon: and California Se 
-. Railroad Company, 14 L. D., 187), “looking to the restoration to entry, 

_. in accordance with the provisions of the for feiture act of September 29, | - 


1896, of the unpatented lands within. the limits of the grant” to. the 


e 3 Oreeon: and California Railroad Company, “which are also within the © 
. limits of the forfeited portion. of the main line of the Northern Pacifie | 
| Railroad grant.” It seems that upon the application of said company, 
your. offiee, by letter of February 27, 1892, addressed to the Secretary 
__. of the Interior, recommended that the or der issued. be suspended untit 
the courts shall determine the. issues, giving as a reason therefor that 
| ‘(this office is of the opinion thatthe public. interests, as. well as the os 
interests of persons seeking to enter the lands, demand that the resto. 


oy ation thereof to entry be suspended, ” and on presentation to Mr. See. 


Fhe : retary Noble he simply pumped} his 8 approval t thereon, = 


‘DECISIONS RELATING TO THE PUBLIC LANDS, 437 | 


It will be presumed, of course, that sufficient reasons were presented 
to your predecessor. and to Mr. Secretary Noble to warrant the action 
taken, but I do not think the grounds given in the opinion are sufficient 
in themselves to warrant me in following that order as a precedent in 
| ne matter. 3 = 


\ 


RAILROAD GRANT—ADJUSTMENT ACT OF MARCH 3; 1887, 
Hovunron vu, CHICAGO, ST. PAUL, ‘MINNEAPOLIS & Omana Ry. Co. 


The adj ustment act of March 3, 1887, contemplates the final adjustment and formal . 
closing of railroad grants, and the Department will not therefore advise judicial 
proceedings for the recovery of title to a tract alleged to have been erroneously 
patented under a grant, where said grant has been finally adjusted and the sur- 
plus lands restored to the public domain. 


Secretary Smith to the Commissioner of the Cone ea Of, October 
17, 1893. 


On April 20, 1893, you transmitted certain papers relative to lots 
Nos. 6 and 7, of Sec. 29, T. 49 N., R. 14 W., Ashland land district, Wis- 
consin, and sedommended that suit be brought ‘to secure the cancella- 
tion of the patent heretofore issued for said lots. 


It is stated, your records show that said lots being unoffered land,on —— 


August 18, 1854, one Heller Banild filed pre-emption declaratory state. 
ment therefor, alleging settlement on June 29th previous, and that said 
declaratory statement has never been canceled, nor does it appear that. 
said Banild ever did any thing towards somplyine with the require- 
ments of the pre- -emption mw after thus Tene claim to said land 
thereunder. : 
— By act of Congress of June 3, 1856 a Stat., 20), a grant of land . 


was made to the State of Wisconsin to ald in the construction of a 


railroad therein. The grant was increased by the act of May 5, 1864. — 
(13 Stat., 65), and conferred by the State first upon the La Grasses and: 
| Milwaukes Railroad Company, and now belongs to the Chicago, St. 
Paul, Minneapolis and Omaha Railway Company. The road was built, 
and hae been in operation for many years. 
The definite location of the line of road, opposite the lands in ques- 
tion, was made wider the first grant on March 2, 1858, when they were . 
found to be within the primary limits thereof. The lots were listed 
July 12, 1887, by the company as of their granted lands, approved to 
them as-such in list No. 13, and patented December 23, 1890. — 7 
On November 8, 1890, one Charles W.. Houlton eS to file pre-emp- 
tion declaratory statement for said tracts. His application was rejected, 
and on appeal the action of the district officers wae, on Hobmuary iH, 
1891, affirmed. | 
The adjustment of this grant was a aer consideration = this Dapare: 
-mentfor a number of years, and decisions relating thereto are to be 
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‘found in 6 L. D., 195; ib., 2095 91. D., 465; ib., 483; 10 L. Ds 86; ib., 
— : 147; 11 LD. 607; yp L. D., 259... Few grants have. been more Gis 


- fully considered, - more completely adjudicated. Under the decisions 


3 -yeferred to, after: making all proper allowances. to. the company and - 
- deductions froin its claims, a surplus of nearly two: hundred thousand. 

~ . aeres of land remained unappropriated within its indemnity limits. 

This surplus land was. restored to the public domain, and most, if 


not all of it, has been’ entered under the homestead laws. 
By the act of March. By 1887 ge Su ) 556), the ciaaligtt of the Inte- 


directed to immediately eres in. accordance with fie: Recoas of the supreme | 


court, each of the railroad land grants i by Congress: to aid In the construction 
of railroads, and her etofore unadj usted. | 


‘Though the adjustment of this Sane? Was Serre andes Mr. Ses: 


a ‘retary Lamar prior to the passage of the above act, it was ppeeere : 


: with and completed by Mr. Secretary Noble ther sanders 


Counsel for the company having stated. in & WE itten communication = 
; that all the claims, on the part of the company, through its grants, 2 7 
_ were under submission to the. Department for its action; after a full  . — 
consideration of the same in the numerous decisions cited, the eRe is 
- ment, on February 11, 1890, declared, (10 . D. , 150)— oO 
‘This will close the adjustment of thé grant of the Chicayo, St. Paul, Minneapolis a2 


ae and Omaha Company, and'there is no longer any reason why the. lands withdrawn - 
- for indemnity purposes under its grant should remain in reservation. 


And later, on December 19, of the same year, the attention of the 


es : Commissioner of the General Land Office Was called to the fact that he : 


was duly 


| informed that this. action closed the adj ustment of the congressional land oT ants for 


the benefit of said road, and you were directed to restore to the public domain and . ; _ 
. throw open to settlement the surplus lands theretofore withdrawn xO%: eee 


A purposes, under the grant for said road. 


It is thus apparent: that. this. Department aauerie the ne ie 


a this company finally adjusted, and made formal declar ation of that fact. 


This adjustment was acquiesced i in by the company, and unquestion- 


ably if it applied to have said adjustment reopened for the purpose of — 
presentin g claims for more land, the finality of the departmental action: 


would be a sufficient reason for denying that application. The Depart- 
ment itself promptly acted. upon its formal declaration, revoked the 
indemnity withdrawal which up to that time had reserved the lands 


within their limits for the exclusive benefit of the grant, and orn | 
: the surplus lands to entry under the general land laws. — : : 


If, under these circumstances, the company would be debarred from 


aaeiine further claims, unquestionably the government should in good’ 
: conscience be estopped from. opening the adjustment so formally closed 

The adjustment act of March 3, 1887, before cited, evidently contem-— 

7 plates the final adjustment and: formal closing of these railroad grants, — 

= after which they shall not a again be reopened. The first section directs 
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the adjustment of all grants “ heretofore anadvusted: ” and the second 
section speaks of the ‘ ome nom. z of the spell ordered to be. 
made by the act. 

It has been thirty-nine years since Banild filed his declaratory state: : 
~ ment that he had settled upon and intended to claim this land under | 
the pre-emption laws; and apart from that statement, there is nothing 
to show that he ever in fact settled thereon, or made any effort what- 
ever to obtain the same by perfecting the claim which he thus initiated. 
He is not now claiming the land, and never has been heard of in con-. 
nection therewith during this long period of thirty-nine years. Nor is. 
any one now claiming the land under him, as privy or assignee, Houlton . 
being merely an applicant to enter the tracts, because, he asserts, they 
did not rightfully pass to the company under the grant. The land has- 
been claimed by the railroad company, being within its primary limits, . 
since the definite location of its line of ,road. opposite thereto, on March 
2, 1858, over thirty-five years ago; and in all probability was longsince. 
sold by it, and doubtless has enon through the hands of several pur- 
chasers, © , 

In the somewhat similar case of the Hannibal and St. Joseph R. R.. 
(10 L. D., 610), where the question arose as to the propriety of brin ging » 
suit to recover title to lands, within the primary limits of that road, 
covered by unexpired pre-emption filings at the date of the definite 
location, but which were certified to. the railroad company, together — 
with certain other lands, supposed to be within the indemnity limits 
of said road at the time of certification but subsequently found to be 
outside thereof, my predecessor Secretary Noble refused to recommend. 
suit, because the grant had been formally declared to be closed and 
the surplus lands, within the indemnity nats, restored to the pole 
domain. It was also said by him— 

Whilst there is no statute of limitations which ean be pleaded as a bar to the 
right ofthe government to recover lands patented or certified without authority of 
law, I think this is a case where the repose of so many years should not be dis-- 
turbed to assert a mere legal title. Besides, it should be remembered that when the > 
_ United States enters the court as a litigant, they waive exemption from legal pro- -- 
ceedings and stand on the same footing as private individuals. If in a court of 
equity, they must present a case by allegation and proof entitling them to relief. If 
in the case presented it would be inequitable to grant relief to a private individual, ; 
because his equities were stale, relief would be denied to the United States. See 
United States v. Flint (4 Sawyer, 43-48), after wards affirmed in 98 U.S. 61, as the . 
case of United States v. Throckmorton. 

I think the ruling in that case should’ be followed. By so doing, no 
vested rights would be disturbed, but most: probably protected. If, on 
_ the contrary, this Department should repudiate its own formal action, 
and succeed in having the adjustment reopened in the proposed suit, 
no reason is seen why the court should: not, on application of the. 
defendant, reopen and examine the entire adjustment and make a new. 
one to suit its own views. It might well be said by the defendant: 
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‘2 the United States after years of consideration inde: an x adjustment; che 
which they declared to be final and which the company was willing to - 


abide by. That action is now repudiated and declared not to.be final. © | 


. ‘We, the company, have a right to. a final accounting and adjustment. a 


If the officers of the government are unable to make adjustment, and 


~~ vs it seems they are, the court having jurisdiction over the parties and 
the subject matter, in the interest of repose and that there may be a. 


= final end to litigation, should: cause a. proper accounting and make a 
final adjustment between the parties in the matter of this. grant, which » 


Was made in 1856—thirty-seven years ago. Surely the court could. 
not resist so just and proper an application! Thus all the work, over 
_ which the officers of this Department labored so long - ‘and so ‘intéll. Sa 


4 gently, would necessarily have to be again gone over, under the PEEEN: 


ie a2 vision of a court of equity. a ge 
‘Tomy mind, it is much more desirable that there should be analibys ims 5 


* thie departinental adjustment, than to'afford the court the opportunity, | - 


by our own action, to reopen, revise, and, perhaps, set aside our work. ~ 


: Under all the circumstances, therefore, I decline to request. the insti- | 


a tution of suit as recommenaet, and herewith return the papers in, the 


1 2 . case, 


SWAMP LANDS—ACT OF MARCH 2, 1889. 
STATE OF LOUISIANA, 


The act of September 28, 1850, removed the restrictions and exceptions in the grant. 
of swamp lands made to the State of Louisiana by the act of March 2, 1849, and : 
vested the title in said State to all the swamp and overflowed lands wien 
remained. unsold at the passage of said act of 1850. | 


FE 7 A temporary reservation of lands ‘for a special purpose does not defeat the oper ation | 


_of the swamp grant but suspends the execution thereof,. and. on the removal of | 
~ such reservation the adjustment of the grant may proceed. 


— The act of March 2, 1889, providing. for the restoration to the public: domain dna _ 


- disposition of certain lands in said State, confers a preference tight upon set- 
tiers on said lands, and to that extent contemplates a diminution of the swamp 
- grant to said State; but as the rights of the State and of the settlers are derived 
- from the same source, priority of grant must determine the priority of right, © 
_. and as the grant to the State is the first in time it must een as against set- a 
tlement claims under the iver act. z 


| Assistant Attorney y General Hall to the Secretary YF the e Interior, October 
. 10, 1893. | 


eee day of May, 1893, you ey list N 0. 45 of aed 


a : made by the State of Louisiana for swamp and over-flowed lands under. _ 


the act of September 28, 1850 (9 Stat., 519), After this approval was 


oe made by you, the chief of the division of swamp lands of the General 


S Land Office. called my attention to what he claimed to be an error ' that a 
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had been committed by the Land Office and by you in approving these 

selections. He insisted that the right of the State of Louisiana to 
_ select these lands was controlled by the act of March 2, 1849 (9 Stat., 
352), and that such right had been denied by the decision of the Sec-— 
retary of the Interior dated April 11, 1888, and found in 15 Copp’s Land. | 
Owner, p. 32, and also by the provisions of the ‘‘ Gay act,” act of Con- 
gress approved March 2, 1889 (25 Stat., 877). On receiving this infor- 
mation from the. swamp land division, I called your attention to the 
facts and requested that you suspend all action under your approval 
_ of the State selections until the matter could be fully investigated, and 
you accordingly issued an order of se a 


ae | 
The act of March 2, 1849, supra, granted to the State of Louisiana: 


the whole of the swamp and overflowed lands within her boundaries 


owned by the United States at that time, except lands fronting on — 
rivers, creeks, bayous, water-courses, etc., and in the second section of. 
_ gaid act it is provided that the surveyor-general shall make out lists of 
the swamp and overflowed lands and certify the same “to the Secre:° 
tary of the Treasury (who then had charge of this business), who shall — 
approve the same so far as they are not held or claimed by individuals. he 
The act of September 28, 1850, supra, granted to the State of Arkan- 
sas the whole of the swamp and overflowed lands made unfit thereby 
for cultivation, which remained unsold at the date of the passage of the 
act. The last section of this act applies the act to all the States then 
in existence which had within their boundaries ewe and overflowed 
lands. 
~The question as to whether the act of 1850 was suplicabls to the 
_ State of Louisiana was submitted to Attorney- General Garland, who 
gave an opinion in reply to the question submitted to. him, which will : 
be found in 5 L. D., p. 464, in which he said: | 
‘This last act (referring to the act of 1850) was substantially a re-enactment of the 
act of March 2, 1849, so far as Louisiana was concerned, with an extension of the 
grant in that act so as to include the lands which had been excluded by the excep- 
tion in the former enactment, as. to which it was a ‘Dew and substantive grant on 
the 28th of September, 1850. 
~The act of September 28, 1850, removed all the restrictions and excep- 
tions in the act of 1849, and vested the title in the State of Louisiana 
to all swamp and ovoullowed lands which remained eos at the passage | 
of said act. 
The chief of the division of swamp lands admits that the lands 
included in the selections which have been approved by you are of the 
- character designated in the act—that is, they are swamp and over- — 
flowed lands, made thereby unfit for cultivation. This being true, the 


art of 1850 vested the title to these lands in the State of Louisiana, 
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an: unless Hey had Hoon pr Serene sole “The supreme oaart of ine United 7 
; States, i in the case of Wright v. Roseber ry, 121 Us, 488, said: . 
The grant of swamp and overflowed Jands to the several ae s by act of. Septem- 2% 
Ye ber 28, 1850, is one in pr esenti,. passing title to the lands of the character therein | 
_ described, from its date, and requiring only identification thereof to render such : 


title perfect. 
Ti. 


The clecision of the Seeretary of the Interior (Mr. Vilas) referred to 


by the chief of the division of swamp lands is based entirely upon the 


act of 1849. After quoting the second section of the act of 1849, which 
required the surveyor-general to certify to the Secretary of the Treas- 
ury all swamp and overflowed lands so far as they, are not claimed or 


held by indiv iduals, he adds : 


The lands in question were not only then listens in the onilnarg sense of that -— 
term, but were held by individuals under ¢ as high’ all evidence of title as 8 any known 


ee 0 our laws. 


. It will be borne i in. ‘wind that this limitation i in He) second section of 


| ¥ the act of 1849 upon the right of Louisiana to take swamp and over- 


aS - flowed lands, above quoted, is not to be found in the act of 1850, under : 


which act the adjustment of these lands. should be made. The act of — 


oe 1850 is nowhere refer red to in: the decision of Mr. Secretary Vilas. Mr. — | Pe. 
<3 Secretary Vilas held that the lands then in question were not only — | 


ae claimed but that they were. held under grants at that time—referring 


siete 


oe to certain Spanish grants under which these lands. had been claimed. 
I find that the circuit and supreme cour ts of the United States had © 


- decided, prior to the decision by Mr. Secretary Vilas, that the grants — 


- under whieh persons. theretofore claimed these lands were void as to 


: : e the lands in question, and at the. time of the rendition of his decision 
-_. there were no recognized gr’ ants in existence which covered these lands. 


a _ See Slidell 2. Grandjean, etc., 111 U. S., 412, and a full history of the — ss 
decisions of the circuit court a which other grants than the one then a 
_ before the court had been declared void. . 


As has been herein stated, the act of ‘Soptanber 28, 1850, ae 
swamp and overflowed lands to the State of Louisiana as effectually as. 
if the State had been named in the act. This grant was of all the 
swamp and overflowed lands remaining unsold at the date of the act- 
The courts having decided that titles to the lands in question did not 
pass under the Spanish grants, it follows that the title to the same was 
in the United States on the 28th of September, 1850, and that the lands 
remained unsold at that date. This being true, the title to said land 
vested in the State of Louisiana at the date of the granting act. 

For the foregoing reasons, I must conclude that the decision made 


a by Mr. Secretary Vilas, which was based upon the act. of 1849, and , tae 
which ignored oa the act of 1850, should not be followed byy yous ais ee 
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‘IIL. 


‘The lands in question had been reserved from settlement and selec- 


tion by the State, for the purpose of satisfying such of the Spanish - 


grants, and to such extent, as the claimants thereunder might be found 
entitled. After the courts decided that these gr ants did not cover 
the lands in question, Congress passed an act restoring them to the | 


public domain, known as the “ Gay act,” March 2,1889, supra. 


- ‘The reservation of these lands did AGE affect the eee to the State - 


only so long as the lands were in reservation. In order to defeat the — 
grant to the State under the act of 1850, it must appear that thelands | 


had been sold by the United States prior.to the date of said act. The 


reservation in this case was for a special purpose. See act of. March 
3, 1811 (2 Stat., 662), and when that purpose was subserved the lands. 


not taken under the Spanish grants were subject to selection by the 


State. The reservation in this case is the same in this respect as that: 
referred to in 18 Howard, p. 126, in the case of Ham v, Missouri, | 
wherein the supreme court decided that a mere reservation from sale. 


+ 


is not sufficient to defeat the grant; there must be a sale, or other: 


disposition equally efficient, final and apregooabie: 


So, I conclude that because of the fact that these lands iad been 


held in reservation on account of the alleged grants hereinbefore 


referred to, the right of the State to take these lands was not defeated | 


thereby, but the title in the State to said lands really vested at. the 


date of the granting act. All that was. necessary was an identifica-: 


tion of the lands which passed under the grant, and when: identified, 
the title became perfect as of the date of the act. 121 U.8., 500. The 
identification could not be made during the existence of the reserva- 
tion, but this obstacle to the State’s selection did. not in any wise 


impair the grant, and when the reservation was removed the State 


had the right to make selection of the swamp and overflowed: lands: 


within said reservation. 


TV. 


. It is contended by the chiet of the swamp land division that the act. 


of March 2, 1889, gives to “ settlers” on the lands in question a‘prefer- 


ence right te tasks homestead entries, and that the State’s selection of 


lands claimed by settlers should not be approved. 


As before stated, this act (known as the “Gay act”) was passed after 


the supreme court had decided that the Spanish grants were void as to. 


east of the Mississippi River, and the object of the. act was to restore 


to the public domain all of said lands beyond ‘said limits, and which had. 


been held in reservation to satisfy such grants. 


all lands covered by them beyond the depth of eighty arpents from the . 
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‘The act is as « follows: 


ee ve act ie restore to the ablie donain ad to copulate the sie ae: aisponiion of | 
. certain lands east of the Mississippi River j in the State of Louisiana, - 


Be ii enacted hy y the Senate and House of Representatives of the United States of America | 
in Congress assembled, That all lands lying in the rear of eighty arpents from and east 


of the Mississippi River and south of the Bayou Manchac and Amite River, within — 


the limits of townships eight and nine south, of Tanges one, two, three or four east " 
and township ten south of ranges two, hives; or four east, in the late: southeastern 
district in the State of Louisiana, which lands have been reserved from sale because 
claimed to be embraced. within certain French or Spanish laud grants but which 
have been, or may hereafter be, decided by the courts of the United States not to be 


i legally embraced within any such land grants claimed to have been. granted by the | | 
_ French or Spanish governments within said limits, shall be restored to the public — 
-- domain and shall be surveyed; and that as soon as said surveysshall have been made, — 


all persons who have in good faith settled upon said lands within the limits of said 
townships. at the time of the passage of this act, and who occupy the same, shall be. 
entitled to. enter the same, not exceeding one hundred and. sixty acres Snel, under — 
the provisions of the homestead laws, and shall be admitted to make their. proofs 
,ond complete their titles in the same manner as if the said reservation, because of 
said grants claimed, had-not been made; and all lands embraced within said town- 
ships not covered by actual settlers shall be subject. to entry uuder the provisions 
‘of the homestead laws only: Provided, That this right of entry shall not extend to 
_ any lands within the limits of eighty arpents in depth from the Mississippi River, 
nor to any confirmed land grants within the limits of said townships; And provided — 
Jurther, That all lands disposed of under the provisions of this act shall be subject 
to all existing servitudes for drainage recognized by the laws of the State of Louisi- 
ana: And provided further, That neither the claimants under this act as homestead- 
ers nor the State of Louisiana shall be entitled to indemnity from the United States 
by reason of the passage hereof or of any action under it. That the provisions of 
this act shall be and are hereby extended to embrace all settlers upon public lands 
and for the disposition of all public lands embraced in the grant to Daniel Clark as 
far as decreed invalid by the supreme court of the United States and the unconfirmed 
Conway claim: Provided, That the provisions of this act shall be limited to the lands 
claimed by actual settlers for purposes of cultivation whose titles are’ now incom- 
plete, within the limits of the Donaldson and Scott, Daniel Clark, and Conway 
- grants, and that after setting apart toeach of said settlers, not to exceed one hundred 
and sixty acres, the residue of the public lands within said grants shall. continue to 
be, as they are uow, a part of the pnblic domain: And provided further, That noth- 
ing in this act shall preclude the State of Louisiana from enforcing its claim to said 
' residue of public Jands under the acts of Cones pak swamp lands to the sey- 


an eral States of the Union. © 


- The act clearly and i in express terns acta that aauilbis upon ‘ie : 


lands, for the purpose of cultivation, whose titles were incomplete, —_ 
an should have the right to perfect homestead entries. thereon. | 


_ It is contended by counsel for the State of Louisiana that there is 
| within the territory restored. to the public domain, by this act, some 


a “land fit for cultivation, in the meaning of the aet which granted to the -— 


State swamp and overflowed lands, and it was such lands that settlers _ 


were permitted to enter, and not such lands as the State has the right oe: 


to select as swamp and overflowed. While it may be true that some 0 io 
the land within the territory referred to is of the ‘character stated 
me counsel, still, I cannot adopt: that construction of the act of 1889. | 
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To my mind, it is plain that the act gives to “actual settlers for the 
purposes of agriculture” the preference right as against the State of. 
‘Louisiana to enter any lands upon which they may have settled, whether 
on agricultural lands or on such as the State might select as enanD and 
overflowed. The third proviso is as follows: | 3 
That neither the claimants under this act as homesteaders nor the State of Lowe! 
ana, shall be entitled to indemnity from the United States by reason of the passage’ 
hereof or of any action under it. © 
- This proviso evidently has reference to the a of Louisiana for 
swamp and overflowed lands, for, so far as I am advised, there was no 
other grant to the State of Louisiana of lands within her borders, except _ 
the existing servitude for drainage recognized by the laws of the State 
of Louisiana, which is provided for, as will be seen, in the second sec- | 
tion of this act. 
It is very strange that Congress. would aie that the State of | 
Louisiana should not have indemnity from the United States by reason 
of the passage of this act, or of any action under it, if it were not the 


purpose of the act to cut ou the grant to the State to the extent. of. 7 


the claim of the actual settlers for purposes of agriculture. | 
In further support of this construction of the act of Congress, I call | 

attention te two other provisos: The fourth proviso, after stating the. 

character of settlers that shall be protected, and the amount ee ni 

that each might enter, declared that— | 

the residue of the public lands within said grants shalt continue to be, as they are: 

now, a part of.the public domain. : 


The fifth proviso is that— 


nothing in this act shall preclude the State of Louisiana from enforcing its claim to 
said residue of public lands under the acts of Congress granting swamp lands to the 
several States of the Union. 

The words “said residue of public lands,” in the fifth proviso, clear ly 
refers, to that residue of lands which ‘is restored to the public domain | 
~by the fourth proviso to the act; that is, the lands not occupied by 
actual settlers. J am clearly of the opinion that this lang uage will 
bear no other construction. | 

It i is, therefore, clear to my mind that. ae was the intention. cof Gout | 
gress to give to the settlers a preferen¢e right over the State of Lou- 
_isiana, and, to that extent, to cut off the grant to the State under’ the 
act of 1850, supra. . 

The swamp and overflowed lands within the State of Louisiana at — 
the date of the passage of the act of 1889 were not a part of the pub- 


-jic domain. These lands had been disposed of by the act of 1850 bya — 


grant to the State of Louisiana. See Wright v. Roseberry, 121 U.S., 
488; 92 U.S8., 733; 103 U. S., 426; 97 U. S., 497; Lester’s Land Laws, : 
549 ‘No. 758 5 Conve Land iawe . 2, p- 148; 41, D. , 415; 20 Ark., 100; 
24 Ark., 431-444; 29 Ark. 56; 9 Cala., 322, and 564; 27 Cala., 87; 61 
Cala., 341 i ioe 450; 53 Mo., 563 ; 58 Mo., 258 ; 5 Or. » By ‘and 78 
Ills., 133, a. 





a : 


It bane tne pat all of tiers swamp ‘and. avertiowed: lands withiu the oo. 


State of Louisiana at the date of the passage of the act of 1850, which 


. had not then been. sold by the United States, passed to the siate of: -.. 
= Louisiana; and it being true also that the title in the State vested to 
all that portion of the lands held in reservation on account of the — a 

-. ” Spanish grants which the courts decided did not pass to the grantees, ae 

oe : ‘it follows that the act of 1889 i is clearly i in conflict, with the act of 1850. 

to the extent that it interferes with the grant to the State of Louisiana, 

~ - There is no conflict between the act of 1850 and the act of 1889 asto —— —~ 

that. part of the lands restored to the public domain by the latter act, 
for the act provides that the State of Louisiana may enforce its cain _ 
to “said residue of publie lands ”—i. e., the lands restor ed to the pub- 

jie domain by said act. The conflict. between the two acts arises out of 


‘the provision in the act of 1889 which gives ¢ertain rights to settlers, 


hee a The act of 1889 does not make a grant to the settlersreferted to therein, = 
but it reserves for the use of these- settlers a portion of these lands— _ 
gives to such settlers certain rights. Where the rights thus given con-_ 
flict with the right of the State in regard to any portion of said lands, ; 
the manifest meaning of the act a Congress 1s that the settlers shall. 
~ have the preference. — a » 3 | 


to the extent that the. settlers are located on lands that went tothe 
je “State of Louisiana by. the granting act of 1850; AO: that extent, their Ee | 
-  ¢laims conflict with the claim of the State. Where there is aconflict 
es between two titles, and either standing alone would be: good, it is Poe —- 
es 7 ‘settled that the élder must prevail. i. 


The act of 1850 makes an express ‘prant to the State of Tenia 


This presents a case of conflicting élaiing edanived fis om the Same sour ce, 


oe | - though not technically a case of conflicting grants; but, in my opinion, + 
the rule for determining which Is the better of two conflicting grantsis 


applicable - to this case. | 3 
In 1858 the question was: submitted to ‘Attorney. General Bitok as S40) 2 


- the duty of the Secretary of the Interior in: reference to two conflicting — 


peewee grants made by Congress, one by the act of Congress of 1850, granting | 


-. swamp and overflowed lands to the State of Arkansas, and the other _ 
by act of Congress. of February, 1853, granting lands to the State of 
. Arkansas to aid in the construction of railroads; and under this last-— 
our - - named grant some of the lands previously granted to the State of 
Arkansas as. swamp and overflowed lands were passed to the State for 
the use of the railroad company. ‘The question presented was, which . 


had the better title under these two grants, the State under the swamp- — 


oe land grant of 1850, or under the railroad. grant of 1853. The Attorney- aoe 
| General eave: it as his opment that ‘the: grant of the swamp and over. 
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flowed lands by the act of 1850 to the State of Arkansas v was the prior — 
and better grant. And, in his reply, he said: : 
- Where there is a conflict between two titles derived from the same source, either 
of which would be good if the other were. out of the way, the elder one mnst always. 
“prevail; prior in tempore, portior est in jure. This difficulty, therefore, is solved if 
the mere vrant, as you call ‘it, gave the State a right to the land from the day of its 
date. ‘hat it did sotherecan be no doubt. In an opinion which Isent you on the 7th: 
of June, 1857, concerning one of the same laws now under consideration, I said that a 
grant by Congress does of itself proprio vigore pass to the grantee all the estate which 
the United States had in the subject matter of the grant, except what is expressly 
excepted, . . . . . . . The act of Congress was of itself a present grant, 
wanting nothing buta definition of boundaries to make it perfect; and to attain that 
object, the Secretary of the Interior was directed to make out an accurate list and 
plat of the lands, and cause a patent to issue therefor. 9 Op. Att’y-Gen. 
’ As to the intention of Congress by the latter act—the act of 1853, ‘to 
- undo what it had done by the act of 1850, the Attorney-General said: 
The subsequent grants by Congress to the State for the use of the railroad could. 
not have been intended to take away from the State the rights previously vested in 
her for other purposes. We are never to. impute such intentions to the legislative | 


department when any other construction can be given to the words of a statute. | 
Ibid. 


As to the act of 1889, I have no doubt that it was the intention of Con- 
gress to cut down the ont to the State under the act of 1830, to the ~ 
extent that might be necessary to protect settlers upon these lands. 

_ Attorney-General Black, in the same opinion, speaking of what would 
be the duty of the Secretary of the Interior should it be the case that 
_ Congress had intended to repeal the former grant, said: 

Even if we could suppose that to be the meaning of Congress, it would avail ae 

ing to the latter grantee, since in all cases of conveyance a later grant must yield to . 
-an earlier one. 
_ This opinion is cited and approved by the supreme court of the United — 
States in Wright v. Roseberry, 121 U. 8., 488. 

The supreme court of the United States, in Chandler ». Calumet and 
Hecla Mining Co., 149 U.S8., 91, referring to. the decision in Wright v. 
Roseberry, stated it was held in that case that evidence was adinissible 
to determine whether certain lands were in fact swamp and overflowed 
at the date of the swamp land grant, and added: “and that if proved 
to have been such therights ot Subsequent claimants, under other laws, 
would be subordinate thereto.” 

This rule for determining the priority and validity of & QT ae as between 
conflicting grants, applies as well to intentional as to unintentional 

conflicts. It goes upon the idea that the grantor, having parted with 
the, title, cannot make a grant to or confer a right upon another which 

coftilicts with the former grant. I am of the opinion that when there is 
a conflict: between the claim of a settler under the act of 1889, and the 
' right of the State under the act of 1850, you should tréat the case as 
one presenting conflicting grants or claims from the same source, aug 
as the grant to the State I is the elder, it should prevail. 
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I ther efore advise that there is no valid reason why ‘hie issuing ar 


_ patent for the selection of lands made by the State ot Louisiana as per 


om Apress 


said list No. 45, approved by you, should be longer ound ane: that 
_ the order of suapensious be eee 


HokE SMITH, : 
_ Seer etary: 


-RAILROA D GRAN INDEMNITY SELECTIONS. 


| NORTHERN ; PAcrEIC B. B. Oo. 


Gee Lands within the limits of the iewisiauyeeicnde ewal on ssoteral route of the Rowers 


_ Pacific main line (from Wallula to Portland), and also within the indemnity limits 
~ of the grant to said company fora branch line (from Portland to Puget Sound), » 

., are not subject to selection as indemnity for losses on the branch line while so 
withdrawn; and the subsequent forfeiture by the act of September 29, 1890, of 
.. the lands shine withdrawn precludes t the See EON, of page ie aces thereto on | 
account of said branch line. oe 


Secretory Smith t to the Commissi sioner of the Conerat Land Ofte, October 
OD, 5 ta 


On the 11th of I May, 3 1892, your office S ientade indonnnty Selection - 
list No. 20, made. by the Northern: Pacific Railroad Company on the 
24th of October, 1888, and approved. by the local officers “at Vancouver 
land district, ‘Washington, on the 13th of July, 1891. 

The land. aubiecd in the list is within the forty-a smile limits of the 
grant of July 2, 1864, to said. company (13 Stat. , 356), on its line from 
- Wallula down the Columbia River to Portland, Oregon, and were 

withdrawn August 13, 1870, on filing its map of general route. It is 
also within the indemnity limita of the. part of the company’s grant, | 


under the joint resolution of May 31, 1870, from. Portland to Rae a 


Sound. © (16 Stat., 378). ; 
_ Your office held that the lands being: within the heteoa limite on 


. : | general route, under act of July 2, 1864, for that part of the line of _ 
o- road down the Columbia River, could nok: be selected for indemnity 


purposes for losses” on the part of the line from Portland to uee 


tee ee | Your office also held that at the time of lie company’ S splidation te 3 ; 
select, the lands were reserved from. selection as indemnity, by reason — 


of being within the granted limits to.a railroad company, which. lands 


were forfeited to.the United States by the act of ‘September 29, 1890 | 


(26 Stat., 496), and that the sixth section of said act expressly pvaed 


anes _ that no inaae declared forfeited by that act, should inure to the benefit — es 


of any state or corporation to which lands may have t been er anted by Eo, 


Con gress. 
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Tn the notice of. appeal to the Deparment if is allewed. that your — 
office erred in your rulings, as above stated, and in uot holding that — 
the lands were not within the purview of the forfeiture ach of Septem- 


ber 29, 1890, being opposite a constructed railroad. 


That portion of the Northern Pacific Railroad along the Columbia 
River, to which these lands were granted, has never been constructed, 
while that portion from Portland to Puget Sound, has been. Had the | 
lands selected been within the granted limits of the last named road, 
or branch, the claim of the company, that they were opposite a con- 


| > structed ca and hence not within the purview of the forfeiture act, 


could be ‘ieged with much greater force. Being, however, within we 
granted limits of a road which was not constructed, they were subject. , 
to the act of 1890, which forfeited such lands to the United States. 

Granted lands are not subject to indemnity selection, by the company 
to which they are granted, or by any other company. So long, there- 
fore, as these lands remained within the limits of the unforfeited 
grant to what was expected to be the main line of the Northern Pacific 
Railroad, they were not subject to selection as indemnity lands by what 
was expected to be a branch line of the same road. They remained 
within that grant until the passage of the forfeiture act of September — 
29, 1890, and that act expressly provided that no lands forfeited thereby 
should 4 inure to the benefit of a corporation to which Congress had pre- 
viously granted lands. 

My conclusion is, that on the 24th of October, 1888, the date of the 
company’s selection, the lands being then lin the limits of the leg- 
_islative withdrawal ip satisfaction of the grant of 1864; to said road. 
were not subject to indemnity selection. That such inhibition remained 
in force until the passage of the forfeiture act of 1890, which expressly 
provided that no lands declared forfeited to the United States by that 
act, should, by reason of such forfeiture, inure to the benefit of any 
State or corporation to which lands had been granted, nor should the 
moiety of the lands granted to any railroad company on account of a 
Inain and a branch line appertaining to uncompleted road, and thereby 
forfeited, within the conflicting limits of the grants for such main and 
branch lines, when but one of such lines had been completed, inure by 
* virtue of the forfeiture thereny declared, to the benefit of the completed 
line. « 

- It follows, cherie. that the decision appealed from, i iS correct, and — 
. itis hereby affir med. : 
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APPROXIMA TION—PURCHASE UNDER SECTION 3, Act OF SEPTEMBER - 


29, 1890. 


J AMES R, DANIEL. 


Persons qualified a pur hae from the United States, under the provisions of section. 


3, act of September 29, 1890, may take a technical half section, when so platted, 


even though such half section. contains more than three hundred and twenty | 


-acres.. If the land lies in different sections, or is made:up of different. quarter 


| sections or lots, the aCEeDES must ee ApEreannty 2 as. nearly as aay be, the 


‘quantity named i in ‘the act: 


Secretar y Smith to the Obmmissioner of the Coal Land Ofee, October : 


«17, 1893. 


On the’ 19th of May, 1891, James RB. Daniel - pur chased? hanger the pro- 


visions of the third Becton of the act of September 29, 1390, (26 Stat.,. 


496) the N. 4 of Sec. a1, T. 3.N., BR. 32 E., La Grande land district, Ore. 


gon. ‘Hé paid the price of ane dollar and twenty- five cents per acre. 


for the land, as fixed by said act, and the local officers issued to him 
a receipt, aud final certificate No. 4612. _ | 

On June 22, 1892, your office suspended. the nn entry of Daniel, 
“because the tract applied for is in excess of the acreage allowed to 
be purchased under the provisions of the forfeiture act. of September 
29, 1890,” and directed the local officers to notify the claimant “that 
he will be required to relinqui sh one subdivision of his present entry, 
which will cause the land - entered, not to exceed three hundred and 
twenty ACTeS, aud that he will be allowed to elect which oa tion he will 
retain.” — | stig Be ee Ge 7 


The case is s brought to the Departament upon appe by Daniel, from . 


your decision. 
The act of Sapteliber 29, 1890, was mented. “An ack to forfeit cer- 
tain lands heretofore granted for the purpose of aiding in the construc- 


| : tion. of railroads, and for other purposes,” Among other = ane: 7 


7 vided for in the third Section, it was provided that. 


an 


where persons may have settled. said. lands with the Dona fide atten to secure title 


‘thereto, by purchase from the State or corporation, when earned by compliance with 


the conditions or requir ements of the granting acts of Congr ess, they shall be entitled | 
to purchase the same from the United. States, i in quantities : not excceding three hun- 


‘dred and twenty acres to any one such person, at the rate of one dollar and twenty- 
five cents per acre, at any time within two years from the passage of this act. 


In transmitting the. appeal of Daniel from your office decision, the | 


| reg ‘ister concluded his letter by saying: 


In this connection will say that this office held that all pur chasers wees that act — 


were. entitled to file upon a technical quarter section of land, and also a technical 


half section of land. If this is overruled, it will be a great. burden to a large num- — 
ber of holders of that class of lands. The reason. of this is apparent if you will | 


| take a look at the plats, and note the manner of survey. 


7 In his application to purchase, Daniel showed that he was of the A ia, 
° class mentioned - in section three of said act, and that he had been i in 
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tie actual possession of the land since July, 1878, having stabiished : 
his residence thereon on the 8th of that month, anal resided there con- - 
tinuously since. That his improvements thereon were of’ the value of 
$1,500, consisting of a post and wire fence around the entire tract, and 
PD house: blacksmith shop and barn, and that he had all the land plowed, 
and had raised crops on it for the past ten years. : 
Ordinarily, a half section of land contains three hundred and twenty 
acres, and a quarter section, one hundred and sixty. Section 2259, 
Revised Statutes, which provided for pre-emption filings, after describ: 
ing the persons who were qualified pre-emptors, said any such person 
‘Cis authorized to enter with the register of the land office for the dis- 
trict in which such land lies, by legal subdivisions, any number of acres 
not exceeding one hundred and sixty, or a quarter section of land”, etc. 
- Under this provision of law, the Department has uniformly held that 
a pre-emptor might make entry of a surveyed quarter section as such, 
regardless of what may be the actual area thereof. The rule is differ-. 
- ent, however, where the entry embraces tracts lying in different quar- 
ter sections. In such case, the acreage is required to approximate, as 
nearly as may be, one hundred and sixty acres. This was held in the 
case of James B. Burns (7 L. D. » 20), and several cases are therein 
cited in support of the rule. 
Section 2289, Revised Statutes, provides for noniestead Sine ang 
contains ianecage similar to that used in relation to preemptions, Quali-— 
fied persons are “entitled to enter oue quarter section, or a less quan- | 
tity ”, etc., not to “ exceed in the aggregate, one hundred and sixty | 
acres.” The words “ one quarter section”, and ‘ one hundred and ‘Sixty 
acres”, are used interchangeably i in all, or near all, the laws relating | 


| 7 to public lands. 


In the case of William C. Elgon 6 L. D., 797), which was ‘the case. 
of a homestead entry, and in which the qicston was very thoroughly 
- considered by Secretary Vilas, it was held that the entry of a surveyed — 
quarter section as such, is authorized by the preemption and homestead 
laws, and the limit of acreage applied only when entry is made of parts of | 
quarter sections. In that case, the quarter section for which entry was - 
made, embraced 183.70 acres. Your office had required the entryman 
to relinquish a legal subdivision, “so that the entry would more nearly 
approximate to one hundred and sixty acres, than it does now.” The 
Department reversed said decision, and directed that patent issue for 
the quarter section entered. 

. The case of Elson is cited with approval in the case of Benjamin Li 

Wilson (10 L. D., 524), although in that case the entry was made up of 
separate and Several lots, instead of a technical quarter Section, and © 
the entryman was required to relinquish a legal subdivision, so as to 
Inake his entry appr oximate one hundred and sixty acres. | 
In the act under consider ation, Congress authorized persons to pur- 


chase land in quantity equaling a half section. It was not said that Fae 
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eae they were pur chase a half section, or thr eé hundred ena ae acres; aes 
but the number of acres were aenied:: In the case at bar, Daniel is 
~~ entitled to purchase three hundred and twenty acres of the land set- 
tled by him. The technical half section upon which he. settled, con- | 


tains more than three- hundred and twenty acres, but if he omits any 


7 legal subdivision thereof, the quantity which he is entitled to pur chase, 
Oras will not remain. That the half section settled by him, contains imore- 
than three hundred. and twenty acres, is no fault of his, and he does _ 
. not seek to acquire title to the excess, without payment, but has paid _ 
> the full government price for the whole half section. | 


Under the circumstances of the case, and in view of the aiaeeniene of 7 


; the register, in his letter’ transmitting the appeal, that to deprive par- “ a 
ties who are entitled to purchase under the act, of the privilege of = _ 

_ filing upon a technical half section, would cause great hardship to thes." 
holders of that class of lands, I am disposed to apply to this case the 


ae — tule applied by the Department to cases under the homestead and ad : 


emption laws, in the cases herein cited. 


~. This would lead to holding, that under the act of Seureper 29, ee 

foe # 1890, persons qualified to purchase from the United States, under the | 
provisions of the third section of said act, may purchase a technical Pe. 

half section, platted as such, even though such half section contains — 


aa more than three hundred and twenty acres. When the land sought 


oe : : | ; fied accordingly. 





lies in different. sections, or is made up of different quar ter sections or — 
lots, the acreage must be required to approximate, as nearly as may be, 


to the quantity named in the act.. The decision ses from i 1s oe ' | 


RUMBLEY ‘ V, CAUSEY. 


On the application of the defendant a rehearing is ordered herein _ 


. (we 16 L. D. 7 266) by Secretary Smith, October 17, 1893. 


“TIMBER CULTURE CONTEST—FAILURE OF SPECIFIC ‘CHARGE. a ae 
~_ * a ALEXANDER v. HAMLIN. | 


ae aaa A contestant is s required to make a specific charge of default, re prove the default a 


as charged, and, in case of failure so to do, the issue is between the entryman a. 
and the government. 


| ‘The dismissal of a contest, on the failure of the specific charge, does “ot relieve the ~ - 


entryman from the ‘consequences of his non-compliance with the e requirements : 
of the law. 7 7 . | 


eke : cae Smith to the Commissioner of ihe General Land 1 Ofte, October 


17,. 1893. 


ee Fk, On ae 171th of J une, 1885, John D. Hasilin made timber. cultiire aie. oe 3 : : 
ees for the N. 4 of the SE. 4 cand the N. 4 of the SW. 4 of, Sec. 12, T. i ee 


ee = By R. 21 W., Wa Keeney ‘land district, Kansas. 
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On the 25th of August, 1890, Margaret T. Alexander filed an affida- 
vit of contest against said entry, in which she alleged that she was well 
acquainted with the tract of land, and knew its present condition, and | 
that “the said John D. Hamlin ie failed to plant or cause to be planted. 
to trees, tree seeds, or cuttings, ten acres of said land from date of 
entry to present time, and has failed to cultivate said land. the last 
year since date of entry.” : 

The hearing which followed, resulted in a decision by the local cer 

on the 26th of November, 1890, in favor of the contestant, which was 
affirmed by your office on the 7th of March, 1892. A further appeal 
_ brings the case to the Department. In the decision of your office, the 
evidence at the hearing is summarized as follows: | 

The testimony of all the witnesses in this case show that there are about sixty acres 
of said tract under a good state of cultivation, but that at the time the hearing was — 
had there were no trees worth speaking of growing on the land. Italso appears that 
the sixty acres have been cultivated to crop each year for several years past. Con- - 
testant’s witnesses testify in substance that they were acquainted with the land and 
that, so far as they kuew, no trees, tree seeds or cuttings have ever been. planted 
thereon. The defendant and. his witnesses, however, | testified that ten acres were 
planted in the spring of 1888, to cuttings or cuttings and tree seeds, which failed to. 
grow, and. in the spring of 1889, same canna of acres were planted to cuttings and — 
tree seeds, a small proportion of which—from 3 to }—made a small growth and then 
died. In the fall of 1889, all of the ground it seems; was plowed and sown to wheat 
by a tenant of the defendant who, it is stated was to plant ten acres to trees, or cut- 
tings, which he failed to do, so in the spring of 1890, the defendant caused ten acres 
to be planted to tree seeds (ash) which was done with a spade, in with the wheat. | 


I find the foregoing a very fair summary of the evidence in the case, 
and it will be“observed that the allegations of the affidavit of contest — 
are not sustained thereby. Mrs. Alexander alleged that Hamlin had 
“failed to plant or cause to be planted to trees, tree seeds or cuttings, © 
‘ten acres of said land from the date of his entry to the time of filing 
her affidavit.” The evidence shows that he planted, or caused to be 
planted, ten acres of said tract to trees, tree seeds, or cuttings, in the 
spring of 1888, in the spring of 1889, and in the spring of 1890. 

She also alleged that he “failed to cultivate said land the last year 
since date of entry,” while the evidence showed that sixty acres of said 
tract were under a good state of cultivation and had been cultivated to 
crop each year for several years. © | | 

It is clear, therefore, that the charges laid iy Mrs. Alexander, were 
not established by the evidence at the hearing. Her pharses were 
‘specific, which was not the case in Jenks v. Hartwell’s Heirs (13 L. D., 
337), wherein it was said: “If the plaintiff had been required to make - 
specific charges of failure, and had failed to establish those charges by 
his evidenve, he would not have been allowed to succeed, although ~ 
the evidence might have disclosed defaults not specifically charged.” 
In support of that doctrine the case of Platt v. Vachon (7 L, D., 408), 
1S cited. | 
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7 “The case last cited ae only sustained the rule laid down i in the J enks 7 
case, but it was also therein said, meh ra : 


The contestant having failed to gaetoit his shacoes, the question of canceling the 


‘entry and forfeiting the entryman’ s claim, becomes one between him and the gov- | 


ernment alone, and generally in such cases, where bad faith cannot peseronably be 
inferred, the entry will be permitted to remain, intact. 


This rule was followed in the case of: ‘Meyhok v. Ladehoff. 9 L. D, i 


3827 ). In short, the settled tule of the Department is, that the plaintif _ 


must make specific charges of default, and prove the defaults as charged, 
and in case of failure ne dor > the 1 issue 1s between the a ae and 
the government. — i -? : : es 
In view, therefore, of the charges of ‘te contestant in her affidavits 
of the evidence at the hearing , and of the rulings of the a peeenery: in 


_ the cases cited, I am obliged to dismiss her contest. - 


‘This however, does not relieve the entryman and his entry from the 
- consequences of his non-com ipliance with the requirements of the timber » 
culture law. From an examination of. the record in the case, I am 


os thoroughly convinced that no effort, in good faith, was made on his part. 


to secure a growth of timber’ upon the tract, By compliance with the : 


SS timber culture law. His efforts seemed to have been directed. to grow- 


_ ing crops of wheat each year upon the. tract, instead of securing a — 
growth of trees. His plantings of tree seeds, and euttings, were not 


calculated to result successfully, and exhibited a lack of onary dili- - | 


: gence. | 


Tt was held in the case of Fierce ». McDougal an Th. D. , 183), that a : a. 
a timber culture entry must be canceled if the evidence snows that the 


failure to. secure. a growth of timber results’ from a want of ordinary 


| diligence on the part of the entryman. I think the case at bar comes | 7 
precisely within that. rule, and d the oy of Hamlin is accordin gly hereby _ 


canceled. - 
~The decision appealed from is modified ‘ as herein indicated. 


| SETTLEMENT CLAIMS—POSTED NOTICE. | - 
SMITH 2. J OHNSON EL AL. 


Notices ache the extent of a aeeiedent claim aoared in conspicuous ‘places 
thereon, are sufficient to protect such claim as against subsequent settlers; and 
itis immaterial j in such case whether the later settler has actual notice or not, . 
if the posted notices’ are of such character that they might have been seen. n by a 
ae reasonable exercise of diligence. | a | 


: First Assistant Secretary y Sims to the Commissioner raf the General Land | 
| - Office, October 18, 1898. "3 


nen February 23, 1891, Abraham a anno made hgineetead ae No. ae ’ 
2169, for the NW. 4 E of Sec. 7, ‘T. 48 ne R. : ue and on ihre ie 24, et 
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1891, Owen R. Tracy made homestead entry No. 2018, for the NE. f of* 

the said Sec. 7, T. 48. N., R. 8 W., Ashland land district, Wisconsin. | 
Subsequently, Henry M. ‘Smith made application to enter the 8S. $ of — 

the NE. 4 and the S. 4 of the NW. 4 of said section 7, under the home- — 


— stead laws, but his claim was rejected because of eandlict with the 
entries of Johnson and Tracy. 


Smith thereupon initiated contests against said oe aileeing ‘hat | 
he established his bona fide residence on the land applied for by him, 


on the 2d of June, 1888, and had ever. since maintained it thereon. | 
A trial was had on May 15, 1891, and on May 20, after considering — 


the evidence submitted, the- pees and receiver found in favor of 


Johnson and Tracy, aud recommended that their said homestead entries _ 
be allowed to remain intact. | 


Appeal was taken by Smith, and on July 30, 1892, your ontide modi- 


fied the finding of the register and receiver, dineetine that so much of 


Tracy’s entry a8 conflicted with the S. $ of the NE.4 be held for can- 


cellation, and held that although Smith’s. settlement was made before _ 


the land was entered, no pees were placed by him on any of - 
the-land except on the.S. 4 of the NE. 4 of said section, and that in the 
absence of actual notice to Johnson, Smith acquired no right outside 
of the technical quarter section upon which his improvements were 
placed... It appears further that on the trial before the register and 
receiver Smith, who was a native of Ireland, was allowed to make oral 
proof of his declaration of intention to become a. citizen of the United © 

States, without. being, required first to lay the. necessary predicate for — 
the introduction of secondary evidence, and the question was made 


‘before your office on appeal, that inasmuch as it appeared that.he failed 


to file any record evidence showing that he had ever deciared his inten- — 


' ion to become a. citizen of the United States, he is barred from assert- 
- ing any rights which he may. have to the Jand by reason of his settle- 


ment and occupation. In this your office held in substance that the 
positive statement of Smith under oath, that he declared his intention 


— to become a citizen of this country in May, 1887, having been allowed 


without objection, and being uncontradicted in the record, must be 
taken as true, but required him to furnish the best evidence of said 


declaration of intention within thirty days from n the time of rendering 
‘said decision. 


_ Smith has appealed to the enueniead fod the. sidement of your 
office, as has also Tracy; the former complaining that error was com- 


- initted in not allowing him the 8. 4 of the NW. 4 claimed by him in con- | 


flict with Johnson’s eutry and claim, and the latter, because your office 
holds for cancellation so much of his entry as conflicts with the Ss. ¢ of we 


the NE. +4. 


~The attorneys’ briefs i in the case raise soe “questions as to the pre- 


| pondoranbe of testimony, but it is proved that the land in controversy 
-- was a portion of that formerly included within the limits of the grant. 
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to tis Wiscofisin Oéntral Bailroad, pat y was forfeited by fhe act. of Nan: 7 
os | gress approved September 29, 1890, ‘(26 Stat., 496) and became subject 
to entry February 23, 1891. “The second section. of said act provides 

in substauce that. all persons who, at the date of the passage of said 

7 act, were actual settlers in good faith on any of the lands forfeited, on | 

-. making due claim on said lands under the homestead. law, within six 
ci months after the passage of the act, shall be ‘éntitled to a preference . on 


right to enter the same under the provisions of said act and the home- 


stead law, and shall be regarded as such actual settler from the date 
of actual settlement or occupation. : 

—--. It. is proven with reasonable certainty that Smith aettled. upon the gee 
ae and | in question J une 2, 1888, caused to be erected a house on the SK. 

4 of the NE. 4, and made other valuable improvements, since. which 
ime he has made the same exclusively his home. He also proves that 

ra the first. year he went there, he put his: claim on the quarter post and 

~~ ithe eighth post and at the NE. quarter of the section, and on the eighth 

~ post, also NW. corner post, and on-the door of his cabin. These posted 


notices each had Smith’s name and a description of his claim. They 
were renewed some time in the winter of 1889 and 1890, and appear to 
| have been there at the time of the entry of the claimants Tracy and 
Johnson, | 

After said land became subject to entry, and within the six months 
allowed by section two of the act hereinbefore referred to, but subse- 
quent to the homestead entries of Johnson and Tracy, in pursuance of 
his said settlement Beat he made app heanon to enter the land claimed 
by him. 

The ouly question to be Pee in view of the conclusions of evi- 
dence hereinbefore reached, is the extent of Smith’s claim by reason of 
his settlement, finprovenients and notice, 

It is a well established rule of the Department. that the notice given 


by settlement and improvement extends only to the technical quarter” 


- section upon which the settlement and improvements are made, or, in 
other words, to the quarter section as detined by the public surveys. 


ZR. Hall (5 L. D. , 141); Cooper v. Sandford (11 L. D., 404); Pooler v. - 
“Johnson (13 L. D. , 134) Shearer v. Rhone (13 L. D., , 480); Staples 7% 
- ‘Richardson (16 Ii, D: . 248) and Sweet v. Doyle et al. (7 UL. D., 197). 

-- But it has never been held: that. the notice given by. setélement: and — 
_.. improvement is the only sufficient: notice. On the contrary, it has been ie 
ae repeatedly held that notice given in any competent manner is sufficient. ae 
_ See L. R. Hall and Cooper v. Sandford, above cited. be a 
. -In-the case of Sweet »v. Doyle (supra) the other ‘cases “hereinbefore 
eo cited are carefully reviewed, and i in that case it was held that 


Notices describing the claimed land, posted it In conspicuous ‘places on: the tract ut 
_ -would seem to be quite as effectual in notifying others of the extent of the claim, as _ 


a improvements placed on the different subdivisions, such aS. Could, be. placed oe 


ak duri ing the first period ofa settlement claim, 
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It is true that this delivery is to some extent in the nature of a dic- 
— tum, ‘it appearing that homestead glaimants had actual notice in that 
‘case, but I am of the opinion that it is sound law, and that it is imma- 
terial whether claimants had actual notice or not, provided the notice. | 
was of such character that it might have been seen by a reasonable — 
exercise of precautionary diligence. - 

-In the case at bar, it is admitted that’ Smith made his settlement 
| weer to the homestead entries. His improvements were placed on the » 

SE. 4 of the NE. 4 of Sec. 7, but he claimed from the beginning all of 
the: ‘and in controversy, and as am. of ue opinion ne his posting was 
sufficient notice. | 

On the question of practee, in your Hon: eeintiee: to the filing of | 
certified copy of Smith’s: declaration of intention to become a citizen of 
the United States, while it is of questionable propriety, and liable to 
result in abuses and slipshod practice, to allow the filing of material . 
evidence after. the case has gone to judgment, in the case at bar the 
substantial rights of the parties were not prejudiced thereby. | 

The judgment of your office, holding that Smith’s claim must be 
rejected as to the S. 4 of the NW. } because made for land in different 
quarter sections with improvement and settlement all in one quarter, 
- must be reversed as to such ruling, and since he is a prior settler on . 
the land, and that he is now claiming the same land claimed by him 


from the first, the homestead entries of Johnson and Tracy should be | 


canceled, in so far as they conflict with Smith’s claim, and he be allowed 
to make enity for the 8.4 of the NW. 4 and the 8.4 of the NE. 4 of 
said section. The judgment appealed oe is SO modified. 


S1IOUX INDIAN aie ae | 
BLACK TOMAHAWK v. eer 


The right to receive an allotment of Sioux Indian Jand as apouiial by the act of 
- March 2, 1889, does not extend to the half-breeds, or descendants of the mixed 
bloods, whose claims were recognized in the treaty of 1830, and for whom special 
provision was made in accordance with said treaty by the act of July 17, 1854. 
The last proviso to section 8, act of March 2, 1889, does not confer the general right 
to receive allotments upon half breeds, or mixed bloods, but makes a special 
provision to cover cases where such mixed bloods may surrender their locations 
on the islands donated to the adjacent cities. 7 


Assistant Attorney General Hall to the Seer eta y of tl the Intertor, August, 
18, 1893. 


On November 27, 1891, my predecessor sabimitea: an opinion as to 
the right of Mrs. Jane B. Waldron to an allotment within the ceded 
portion of the Great Sionx reservation in Dakota, her right to the same 
being contested by Black Tomahawk, a full blooded ou Indian (18 

Ji; D; da 
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. Two questions were fonnalated by the ininie cones of In dian Affair 8, | 
‘ witch were referr ed to this office, by he Seer gaa of the Interior, # for 
‘ bape ; | 

The first question was, in siubetariog; sphethior ‘Mrs. “Waldr on, “ a . 
Santee Sioux Indian,” receiving annuities and rations at the Chey: enne 
River agency, in said reservation, was, at the time the act of March 
2, 1889 (25 Stat., 888, 889), took effect, and on the evidence furnished, | 
“entitled” to recoil such annuities and rations. And, if there was | 
an affirmative finding on this. first question, the second question was 


_» whether under the Jaw and the evidence she was entitled to the allot- 
- ment of land claimed by her. 


The first question, it will be acevo camel that Mrs, Waldx on ' 
is “a Santee Sioux Indian.” If this assumption were accepted, it 
would be immaterial whether she received or is entitled to receive 


. rations at the Cheyenne River agency; and the sole i inquiry would be 


_ whether “a Santee Sioux Indian” is entitled to an allotment in the © 


ge. | ceded portion of the Great Sioux reservation. 


If this were the only question in the case, ib would - briefly, answer ted pe 
by a reference to the epoaue sentence i in section s seven of oe act of 1889, 


supra, 


— But.an aennianton of the papers ea ne forted showed’ that hie 

- Commissioner had made an. unwarranted assumption and thereby - 

— unduly restricted. the inquiry within very narrow bounds. For the _ 
ground on which Black Tomahawk contested the right of Mrs. Waldron ” 

-. to an allotment, was that she Was not an Indian, and, aS a corollary, 


not entitled to receive rations. and annuities at the agency, nor take'an . | 
allotment under the law. To the correctness of this contention were 
a addressed. all the evidence and ar guments in the case. | 


Therefore, in submitting said. opinion, the assumption of the Commis- 
2 sioner was ignored by my predecessor, the real point in the.case was 
~ discussed, and the contention of Black Tommahawk sustained. 

_ The conclusions reached in that opinion were accepted by § a ebary 


lene Noble, and the Commissioner of Indian Affairs so informed. 


- Subsequently the counsel for Mrs. Waldron asked for a vehiestine of 


the matter, that the case might be more fully presented. and attention — 


called to the other facts alleged to be pertinent, mater ial and indispen-— 
sable to a proper disposition of the controversy. In pursuance of this 
request, the papers in the case were returned to this. office, and time 


— and opportunity afforded both parties to submit any evidence or argu- — 
ments they might deem material to the issues involved: Upon taking _ 
charge of this office, finding the matter undisposed of I considered the 


‘same, and after a most patient and exhaustive examination of all the - 


na questions involved, I havethe honor to submit to you my views. thereon. 


By treaty of April 29, 1868 (15 Stat., 635), what is called the “Great | 


Sioux reservation” located on the upper Missouri,. was. set apart for: <": 


aia, the use and occupation of all the Sioux Indians, not otherwise spe- | 
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- clally provided for, which exceptions do not enter into the considera: 
tion of this case. . 
- Itisin regard to rights claimed under the treaty of 1868, supra, in — 
connection with the act of Congress approved J March 2, 1889 i‘ Stat, - 
888, 889) that the questions arise. 7 

It should be observed that prior to the last date agencies had nega 
established at six different points in the Great Sioux reservation, — 


- whereat the United States officers gave to Indians, whom they deemed 


to be entitled to receive,‘and had registered, ane rations, and. pee 
annuities, provided for by law. 

The act of 1889, supra, carves out of the Great Sioux reservation | Six 
smaller reservations, so that one of said agencies-is within each of the - 
latter, setting each one apart for a permanent reservation ‘‘for the 
Indians receiving rations and annuities at the” agency therein, and 
~ restores the surplus of the Great Sioux reservation to the public domain. 

Section 8 of the act requires the President, when in his opinion it. 
would be for the best interests of the Indians receiving rations on 
either of said reservations, to cause the same to be subdivided ‘and 
allotted in severalty to the Indians located thereon, giving to each 
head of a family three hundred and twenty acres, ete. 

‘Section 13 provides: 

' That any Indian receiving and entitled: to rations and annuities at either of the 
‘ agencies mentioned in this act at the time the same shall take effect, but residing 
upon any portion of said Great reservation not tucluded in either of the separate . 
reservations herein established, may, at his option, within one year from the time 
when ‘this act shall take effect, and within one year after he has been notified of his 
said right of option in such manner as the Secretary of the Interior shall direct. by 
recording his election with the proper agent at the agency to which he belongs, have 
the allotment to which he would be otherwise entitled on one of said separate res- 
ervations upon the land where such Indians may then reside, such allotment in all. 
respects to conform to the allotments hereinbefore krone 

Section 19 declares: : Ss ) . 

That all the provisions of the said treaty with the different bands of the Sioux 
Nation of Indians concluded April twenty-ninth, eighteen hnndred and sixty-eight, 
and the agreement with the same approved February twenty-eighth, eighteen hun-: 
dred and seventy-seven, not in conflict with the provisions and requirements of this 
act, are hereby continued in force according to their tenor and limitation, anything 
in this act to the contrary notwithstanding. 


And section 28 provides: 


That this act shall take effect only upon the acceptance thereof and consent thereto 
by the different bands of the Sioux Nation of Indians, in manner and form pr escribed 
by the twelfth article of the treaty between the United States and said Sioux Indians 
- concluded April twenty-ninth, eighteen hundred and sixty-eight, which said accept- 
ance and consent shall be tie known by proclamation by the Pr esident of the United - 
States upon satisfactory proof presented to him that the same has been obtained in 
“the mauner and form required by said twelfth article of said treaty, which proof 


shall be presented to him within one year from the passage of this act; and upon 


the failure of such proof and Poet on this act becomes of no effect and null and 
| void. . 
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, Article 12 of the treaty of 1868 is as follows: 


No treaty for the cession of any portion or. part of the eoaeeeation her ein -deacnibed: i 


which may be held in common shall be of any validity or force ‘as. against the said 


- Indians, unless executed and signed by at least three fourths of all the adult. male » | 

. Indians, occupying or interested in the same; and no cession by the tribe shall-be - 
-. understood or construed in such manner as to deprive: without his consent, any indi.‘ 
vidual member of the tribe of his rights to any tract of land selected by him, as 


| provided i in Article VI. of this treaty. 


s Upon examination, the President was satisfied thait the consent of FE 
ae the Indians, in the manner and form prescribed, was. obtained, and 
_ duly issued his Se to that effect, so that the law i is NOW oper: ees 
ative. _ 
~The tract of land i in controversy, though within the Gr eat heaaeatan 2 
is not within any of the separate reservations, and therefore its dispo- 
-. sition is to be controlled more cirectly by the provisions of section 13 : 
~ of the act. — . = 
oe it appears that Mrs. Waldron first settled upou the and | in waeston z 
and duly notified the United States agent of her claim thereto, and 


therefore it must be conceded that as between her and the contestant, 


cee Black Tomahawk, she has the better claim, if she is otherwise entitled 7 
eae" to an allotment. - _ 
It is shown that Mrs, Waldron’s great grand mother was a full bloodeil 7 
eae Sioux Indian, who married Col. Dixon, a white man. Mrs. Waldron’s | 7 
grand mother was therefore a half-breed, and married also a half breed, “ 
named Henry Angie; consequently Mrs. Waldron’s mother was also a 
half breéd; and she married Arthur-Van Meter, a white man; so that 
Mrs. Waldron, who likewise married a white man, has but one fourth © 
oo Indian blood in her veins. It is not shown that Dixon and his wife 
_ lived with the tribe as Indians, or claimed, or were recognized as hav- — 
ing, Indian rights. The same may be said of Angie and his wife, ex- — 
- cept that Angie and wife, for themselves and children, including Mrs. 
i Waldron, then unmarried, claimed and received Sioux half-breed serip. | 
- And Mrs. Waldron, in ie testimony, statés that her father supported 
a his family and educated his children off the reservation; that meet- oF 
-. ing with reverses in 1883 or 1884, they came to the agency and were 
_. placed on the roll. as. entitled to rations, ete., which they have since 
“> Teceived. — - : :.. @ 
These are e substantially the facts upon which the cues opinion was 45 
te ee ~ predicated: and mney are not: materially oe by anything since poe 
ose 3 submitted. | 
Ags new and important matter, attention is called, in behalf of Mrs. , 
- Waldron, to the report and proceedings of the Sioux commission, which OP 
was appointed to Visit the Indians and obtain their consent to said act 


: of Congress, as required by section 28 thereof. 


_- In the proceedings of the Commission is found a stenographic report - 
of the conferences held by the Commissioners with the Indians at the 
os differ ent agencies which were visited. Excerpts from the pels of a: 
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the Commissioners and some of the Indians are given, as being author- 
itative utterances, which it is gravely urged, ought to control the con- 
‘struction of this act of Congress, previously passed and adopted, but 
which was not to go into operation unless its provisions were accepted 
by three fourths of the adult male Indians. The correctness of this. 
‘contention cannot be admitted, for the rule is too well. settled to the con- 
trary, by a long line of decisions, to permit of any discussion. Such 
utterances may have some weight as the opinion of those expressing 
them, but nothing more. 
As to the claim that, because the mater agi great grand mother was. 
. ah Indian, Mrs. Waldron is also an Indian, it is to be observed that. 
under common law rule children follow the condition of the father and | 
not of the mother. Under this rule, without going further back, Mrs. 
Waldron’s father being a full blooded white man, she would be regarded - 
as awhite woman. But itis said that the civil law rule relating to. 
slaves prevails among the Indians, and the children follow the condi- 
tion of the mother. If this be true, for reasons hereafter stated, it " i 
yet very doubtful if Mrs. Waldron’s case is made out. , 
Under the last rule, if it exists, Mrs. Waldron, though of only one 
fourth Indian, would follow the condition of the mother and also be an 
Indian like the grand mother and great grand mother, whilst ‘Mrs... 
-Waldron’s children, with but one eighth of Indian blood, would: in turn 


_ follow the condition of their mother, and likewise be Indians, and so: 


- on ad infinitum. to the remotest gener ations. The PE aon seems to 
carry its own refutation with it. 

But in wy researches I have uot found that such a rule exists to the 
extent claimed. The counsel for Mrs. Waldron, in seeking to show the 
_ existence of the rule, refers to the desire shown on the part of the 
Indians to care for the half-breeds, mixed bloods, and white men who: 
have married Indian women, and cites quite a number of instances in 
different treaties with Indian tribes wherein special provision was made 
for the benefit of the classes spoken of; and to the list given by coun: 
sel might be added many more similar instances. From these facts he. 
seems to argue that the rule was geueral that. all such were regarded 
as entitled to share equally, with the Indians negotiating the treaties, 
in the benefit thereof. 

It seems to me that the facts Rad citations fade by counsel irresist- 
ibly lead to the contrary conclusions, amd show it was not thought by 
either party to the treaties that the general provisions thereof, in favor: 
of the Indians of the respective tribes, were applicable to the half- 


breeds, mixed bloods, or squaw men, as the whites. who marry Indian 


women are called, but that special PE Ovisions were necessary to include: 

them. 

. - However this may be among other bee: there seems to be no reason- 
able doubt that among the Sioux Indians. the half-breeds, mixed bloods, 
‘and squaw men are not regarded as Indians and entitled to the bene- 
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“fits of nee treaties, or - allowed a voice in the control Lor Aisposition of | 
the tribal property. 


. By the treaty of July 15, 1830, r Stat., 328) an the Sioux: Bae 7 
~ - and Fox, and other tribes of Indians, certain land was ceded to the 
- United States for money and other recited considerations. In article 
9 itis stated that the Sioux bands in council assembled, having solic-- 


| is . ited permission 1 to bestow on the half-breeds of their nation adescribed x 
~ tract of land as a reservation, the United States agreed to the. same, 


- the half: breeds to hold byt the same title as. other Indians. See also 


s | article 10. | 
“Now if the halt. breeds were peered as ‘members of the tribe, Indi. —_ 


7 ans in the full meaning of the term as used in the tr eaty, and. compre- 3 o 
hended by its provisions, why this solemn action on the part of the other 


2 _ Indians?) Why necessary to ee solicit” from the United States the per- | 


mission “to bestow” upon the. half- breeds a portion. of the land to - 
which as members of the tribe they had an equal right with others? 
Un doubtedly it seems. clear that the half. breeds were not compr ‘ehended 
by the provisions. ‘of the treaty, and had to be specially provided for 
on a special reservation. Or, if, this be not true, then it must beheld 
that having been theretofore members of the tribe they were thereafter, 
with the consent of the United States, to be divorced from their mem- 
bership, and all. rights in common with the. other Sioux Indians, to 
become a special organization and placed on a separate reservation. - 
Hither alter native, it seems to me, is fatal to the claim and pretensions | 
of Mrs. Waldron, for, if such be the. condition of the half- breeds, a for- 
tiort is it the tondition, of the quar ter bloods, who, like Mrs. Waldron, 
are descended from the half- breeds, whose status and condition were | 
‘thus established. ” | . 

-. That this was the rule which prevailed: among - the Sioux may be 
fur ther verified by reference to the. stenographic: reports of the Sioux 
Commission heretofore referred to, pp. 93-4. There it will be seen that 


. American Horse, one of the leading Indians, speaking for himself and = 


: others, utterly denied the right of the half- breeds, mixed bloods, and — 
Squaw men to be recognized and counted as: helping to constitute three- — er 
fourths of .the adult inale Indians. In reply, © Governor ot one of In 


the Commissioners, said: 


- According to the treaty of 1868, every white: man tens ‘living with an ‘Indian | 


woman was held to be incorporated into the Indian tribe that participated in the 


_ benefits of that treaty. Every squaw man of 1868 bas a right to vote here, and | 
. without. question. There is no question or doubt as to them. Eb iae) 7 


‘The correctness of this assertion being questioned by American ; oe 


| pani Governor Foster continued as follows: 


You have squaw-meu who have come into relation with you. ym marrying an Indian : 


woman since 1868. They have never been recognized. by the agent, I believe, ag 


entitled to the provisions of the treaty of 1868, as squaw-men were before that time. | 
Now, the language of the treaty may possibly, if when construed. by our. court, 


include them,—we don’t know. Now, we let them sign but we don’t count them, so. oe 
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_ that if the ee in the future should hold that they are entitled to vote here that | 


‘they can then ‘be counted, and for that reason we take their vote. So far as the » ; 


_ half-breeds are concerned, that is to say, every half-breed that has an Indian mother 
is entitled to all the rights and privileges of an Indian. These rights descend with 


- _ the mother. 


See also to the same effect pp. 173, and 188, 

In other places Governor Foster repeated the assertion that the half- 
breeds, mixed. bloods, and squaw-men were included in the treaty of 
of 1868, and those were entitled to a voice in the acceptance of the act 
of 1869, 

On what grounds these ieserGiue are “based 18 ap stated by him ’ 
further than to say that. such is his understanding of that treaty. But 
_ T have searched its provisions in vain for an expression or implication 
to justify the assertion. On the contrary, the language used in the 
treaty negatives any such idea. It is declared that itis made with the 
chieis of the different tribes of Sioux Indians; that the reservation is set 
apart for the absolute and undisturbed occupation “of the Indians 
herein named,” and for such “other friendly tribes or individual In- 
dians” as the Sioux, with consent of the United States, may be willing to | 


admit. And the United’ States solemnly agrees that no persons except | 


those ‘‘ designated,” and its own officers and employees, shall be per-. . 
mitted to settle or reside on the reservation, &c. See article 2. Arti- 
ele 6 provides that any individual “ belonging to said tribes of Indians 
or legally incorporated with them,” may have a tract set apart for 
farming, etc. This plainly means. any individual Indian belonging to 
the Sioux tribes, with which the treaty is made, or “other friendly 
tribes, or individual Indians” admitted to the reservation in accord: 
ance with the provisions of article ae: 

And thus, throughout the whole of the treaty, its provisions are 
made specifically applicable to Indians, and Indians only, not the 
slightest reference being made, directly or indirectly, by expression, 
suggestion, inuendo, or implication to half- breeds, mixed Ses squaw- 
men, or any others than Indians. | | 
Finding in the treaty no basis for this dances: nor elsewhere any | 
facts to sustain’ it, I am forced to. the conclusion that it was made — 


under a misapprehension, and therefore is not entitled to the weight 7 


it would otherwise have because of its distinguished author. 

- As a sequel to what has been shown in relation to the establishing 
of a special reservation for the half breeds of the Sioux Indians by 
the treaty of July 15, 1830, Congress, by act approved July 17, 1854. 
(10 Stat., 304) authorized the purchase of that reservation from the 


‘half-br aoa and mixed bloods, and the issue to them i in. payment thereof =~ | 


of what is well known in this Department as “ Sioux half. breed scrip.” 
In accordance with said act the purchase was made and the scrip issued ee 
as directed. 3 

Now, it is to be remembered in this connection that Mrs. Waldron : 
claims an equal right with other Indians to an allotment in the Great 
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o , Sioux reser rvation through her half-breed mother, Mrs. Van Meter , who 
Was. Mary Angie before her marriage. Counsel calls the claim “the 
mother right,” and say8 it is well recognized among Indian tribes. | 


‘That. Mrs. Waldron’s mother and grandmother did not claim to be, ‘ ; 


‘and were not regar ded as, Sioux Indians, entitled to participate i in the © | 
tribal rights: and share’ in its property, is’ abundantly shown by the 


fact that as half-breeds they claimed the benefit of article 9 of the treaty - 


of July 15, 1830, infra, setting apart the separate reservation for the 
half breeds, cad under the act of July 17, 1854, received Sioux half. 
breed scrip in payment for their interest in said reservation, an inter-_ | 


est separate and apart from any possessed by the Sioux Indians proper, 


_ who were not recognized as having any right or interest in that reser- » 
vation, and received no part of the scrip authorized to beissued in pay: 


ment therefor. The records of the Indian Office show that Mrs. Wald- 


a ron’s mother and grandmother received each scrip for four hundred 
and eighty acres, their allotted proportion of ‘the land within said. res- — 
_ _ ervation, the scrip issued to the Angie family aggregating 3,840 acres. | 


It seems to me that Mrs. Waldron’s claim to an allotment in the — 


Great Sioux reservation might here be dismissed without further discus: — 
sion, for, after these half-breeds thus had a large and valuable portion 


of the tribal property bestowed upon them, which, when divided, gave 


_ . to each half-breed and each descendant of ‘the mixed blood four hun- 
dred and eighty acres of Iand to sell, and which they did sell,itishard  — 
_ to believe that it is the intention of the government to force the Sioux 
Indians to again divide their inheritance with them or that it is the — 
_ wish of the Indians to share equally with these remote descendants of : 
ancestors, who themselves were not permitted to share. equally with im 
_ the tribe, because not of the full blood. — 


This reservation given to the half-breeds of the Sioux tribe may be 


a. likened to an advancement as known to our law. And certainly Mrs. — 


Waldron, claiming through her ‘‘ mother right,” as her counsel calls it, 


_ should be compelled to place in hotchpotch what that mother at : 
| received by way. of advancement before claiming further interest in — 
_ the tribal property. 


In behalf of Mrs. ‘Waldro n’s claim attention is salad to : the follow- 
ing certification by the Sioux Commissioners found » on p. 308 of their 2 


report: 


We. saree that the signature or mark of each Indian to the above was, to gether | 
with his seal, affixed thereto; that each and every Indian who signed the same is, to 
the pest information attainable, and to the belief. of the Commission, of the age set - 


ae . “opposite to-his name; that they are of a class mentioned i in the act of March 2,1889 | | 

and the treaty of Apiil 29, 1868, as entitled to sign; and that they sioned the same 

freely and voluntarily with fair and full oe of its purport, agen and , 
effect. | 


“AIs0 to the following sentence in the message of we President trans- — 
mitting said report to Congress: | ma 
It appears from the report of the Commission that. the consent of more than ‘ines: ; | 


foorths of the adult Indians to the terms of the act. last named was secured, aS. - 
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required by section 12 of the treaty of 1868, and upon a careful examination of the 


papers submitted I find such to be the fact, and that such consent is properly evi- 
denced by the signatures of more than three-fourths of such Indians. 

_ And in connection therewith reference i is made to exhibit A? Dp, 35 
of the report, which states that the total number of adult males at the 


different agencies entitled to vote on the acceptance of the act of 1889 . ~ 


is 5,678; and the number of those who signed an acceptance of the act 
. of Conarese is 4,463, or two hundred and six more than the three- 
fourths required by ie. act of Congress. It is said, however, that of 
those who signed four hundred and nineteen were mixed bloods and: 
white men, and among the latter were C. W. Waloronstt the husband of _ 
- the claimant here, also her father and brothers. : 
In view of these matters, it is urged that under a proper construc- 
tion of the law the parties signing the agreement must either be held _ 
to be Indians, or the integrity of the ner gel must be chal- — 
lenged.. : 


Tam not much jpnossed by the force of this argument, for if it be i” 


considered that Waldron signed the agreement and is an Indian, then | 
it would be Waldron, the Indian, who, as the head of the family, would. 
be entitled to an allotment of three huudred and twenty acres, and not 
his wife, who, under the act ‘of POUR TONS, would not be entitled to auy 
allotment whatever. 

IT have not gone over fie Sanita: to the agr eement to wae the 
foregoing statement as ‘to the number of full bloods, mixed bloods and 
whites who signed the same. The President was made, by the act of 
Congress, a special tribunal to ascertain and proclaim whether assent 
was given to the act by “at least three fourths of the adult male Indians”. 
| occupyin g and interested in the Great Reservation; and he states that 
upon a eareful examination be finds “such to. be the fact,” and he has 
accordingly so proclaimed it. His action in the premises is conclusive 
on this Department, and the ee o the agreement cannot be chal- 
lenged here in this respect. 

An examination, however, of the list of diene who. ened) at the 
Cheyeune River Agency discloses the names of three Van Metres, p. 
288-9, possibly brothers of Mrs. Waldron, and the name of ©, W. 
Waldron, her husband, p. 291, but the name of her father, Arthur Van | 
Metre, is not found. None of said parties are put down Indians with 
_ Indian names; two of the Van. Metres are put. down as belonging to . 
the Two Kettle Band; the other Van Metre and Waldron being: 
described as white men. 

When we recall what Governor Foster said, in reply to, the objection 
of American Horse, “we let them sign, but we don’t count them,” we 
see how utterly unimportant is the fact that these whites and nied 
bloods were allowed to sign the agreement. : 

_ It is further urged in behalf of Mrs. Waldron that the fact of “ receiv- 
ing” rations and annuities at the Cheyenne River agency at the time 
that the act of 1889 became effective conclustvely: PStaHsnes her right - 
1600—vot. 17——30 
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to an alloeuidnt, thereunder, and section 4 of said act. is quoted as 


authority for the position. 


That section merely defines the boundaries of ee reservation’ set | 
apart ‘for the Indians receiving rations” at the Cheyenne River agency, — 
and does not speak of the allotments.. But section 8 does, and uses 
substantially the same language. It authorizes the President, when- 
ever, in his opinion, “the Indians receiving rations” ou any of said 
reservations are sufficiently advanced in civilization, ete., to cause allot- 
ments in severalty to be made “to the Indians located” an the particular 
reservation. But as Mrs. Waldron is not ‘ located” upon the Chey- 
enne River Reservation, nor seeking an allotment of any lands within | 
the limits thereot, section 8 is not more > applicable i in her Case than 
section 4. | : 

As said before, her aplication ¢ comes directly nitder the niovisions | 


of section 13 of the act herein quoted. — She does not seek an allotment © 


inside of the diminished reservation, but claims land outside thereof, ~ : 


- within the Great Reservation, and on which she. appears to have been : 


, residing February 10, 1890, ‘gen the President’s proclamation was _ ae 
issued, and the act of Congress became effective (26 Stat., 1554). 


Whilst only the words “receiving rations” etc., are used in section 8, ff 


— | hea we come to section 13, it provides that allo tments are to be made’ 7 


to those “receiving aud entitled to rations,” ete. Itis contended that 


the language of the last section is meant to apply to two. classes: those _ 
who are actually “receiving” i rations, ete., and those who, though not. 


oe receiving, are “entitled to” rations; ‘and ‘that Mrs. Waldron being of a 


“| the first class, it is. not intended that an inquiry. shall be made as to. . a 
ok whether she is “ entitled” to rations or not. — | 


- J cannot bring myself to take this view of the law. To saat it Ww ould 


ae ag be toignore the great purpose of. the act, which i is to promote the civili- 


_ gationof the Indians, who held the possessory title to the original reser- _ 
‘ vation, by dividing the same among them in severalty to the extent 


: * authorized. This end could not be promoted by giving allotments to. 


parties, interlopers, or intr uders, who may have succeeded in imposing 
upon the United States agent, so as to be placed upon the rolls and 
actually “receiving” rations, though not “entitled” to them. And I 
may add that I do not think the word “ entitled” adds any strength to, . 


or injects any new or different condition in this section from that found 


in section 4 and 8,. I cannot bring myself to believe that it was the 
intention of Congress that rations should be given to parties not entitled ; 
or that if such parties were illegally “receiving” rations, that fact 
should cut off all inquiry, and the beneficiary of this one wrong should . 


_..... be further rewarded by allotting to him land to which he is otherwise _ < 
~ not entitled, either in. law or good conscience. I think when Congress _ 


| spoke of pacts receiving rations, it meant those who were rightfully 


receiving them, not: those who were obtaining them wr ongfully. | There- i i 
| tore, I say ee the 1 meaning g of the: ‘Statute would: be as clear without 2 
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the word me entitled ” as with it, and that it gives toit no force or mean- 

ing which it does not have without it. : 

This view makes all the provisions of the statute, in relation to the 
rations, annuities and allotments thereunder read harmoniously to- 


gether; whilst the other would establish incongruities and work an | 


injustice which it is not for a moment to be believed that Congress con- 
templated. 
It is further urged that the eighth: < or last proviso of section 8 of the 
act of 1889 expressly recognizes the right of mixed blood Indians to 
have an allotment as here claimed by Mrs. Waldron. 
- The portion of that section referred to first donates by name certain 
islands in the Missouri and Niobrara Rivers, and part of the Sioux . 
- Reservations, to the adjacent cities, and then provides—“That if any © 
full or mixed blood Indian of the Sioux Nation” shall have located upon _ 
_ either of the islands prior to the passage of the act, his improvements . 
- shall be appraised, and upon payment therefor the Indian shall remove — 


from the island, “and shall be entitled to select instead of such loca-. _ 
tion his allotment according to the provisions of this act” upon any 


unoccupied lands which were within the original reservation. | 
J do not understand the language of this proviso as having the effect 

claimed for it. As I read it, Congress, for satisfactory reasons, desired 
to give the mixed bloods, if any, who lived upon and had improved 
these islands, the privilege of taking allotments elsewhere in lieu of the 
lands occupied by them. Ido not perceive that there is anything in 

this special legislation inconsistent with the views heretofore expressed _ 
by me. On the contrary, if aiy deduction is to be made therefrom, it 
would seem proper thus to ‘hold that, Cougress cognizant of the fact | 
_ that mixed bloods were not entitled to allotments under the general 


provisions of the act, when it was intended that those living on the. 


island should exercise such a right, was very careful .to accord it to 
them expressly and in terms not to be mistaken. Its action in this 
_ instance clearly recognizes the distinction between the two classes, and _ 
in unmistakable terms includes both. The reference to this proviso _ 
seems to make plainer the conclusion that mixed bloods are not accorded 
the right of allotment under the other provisions of the law. © | 
After a careful consideration of all matters presented, old and new, | 
| and a patient study of the whole case, I find additional reasons for the 


-. correctness of the views heretofore submitted: in the case. I therefore 


atlvise you that in my opinion Mrs. Waldron is not entitled to the allot- 
ment claimed by her. 
Approved, — 
Hoxkk& SMITH, 
Secretary. 
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“Norman i Crocknrn. 


“Motion for: review of departmental deion of March 30, 1898, 16 L, 7" 


i 5 D, 8 335, denied by pac Smith, Ostober ¢ 23, 1893. 


TIMBER LAND ENTRY-SPECULATIVE ENTRY. 


Unirep ‘STATES: ee Barry EL AL. 


ss 7 The i issuance of a final eH incate! on a pagoliaee of tiniber isnd under the act of June = 


8, 1878, does not deprive the Department of jurisdiction to i inquire into the char- — 
acter of such entry; and a purchaser of the lands'so entered, prior to the issu- 


e ~~ ance of patent, takes the lands subject to the final action of the Department. : 
Timber land entries made for aspeculative purpose, and through acollusivearrange- 

ment by which the entrymen are induced.to make ‘said - entries with a view to | a 

selling the lands. embraced therein to the other party: to sueh arrangement, are. a =: 


in violation of the statute and. must be. canceled. 


oe = The case of United States. v Budd, 144 U. S., 154, cited. and distinguished. 


i ‘ Seoretar y Smith to the Commissioner of the General Land Ofc, October a 


19, 1893... 


‘By act letter of J anuar y 31, 1891, j your office was directed - 


to transmit to this Department the papers in the matters of the timber - 

land entries of Henry McBride and others made at the land office at = 

_. . Seattle, Washington, in which your office rendered a decision on Jan. 
oe uary 20, 1891, allowing said: entries to. remain. ot record. | The reason 


for this action is found in the. following: quotations. from said depart. 


Le - mental letter, viz: 


Among the questions passed upon in said décision; a as yt Gaemtand: Was ines as tO 
the character of the land covered by the several entries, namely. whether they were 


lands properly subject to. entry under the timber laid act of June 3, 1878. Inas-. 
- much as this question has recently been before the: Depar tment, and as entries made 
under the law above mentioned. and. involving the same: question are now pendin go, eam 
= ~ and it being apparent that the entries acted upon by 3 your said. office decision of the | 7 
 -20th-instant, cover a large area of land, and involve. interests important to the gov- > 
ernment, I. deem it advisable to. direct that you. forward the record in the several’. | 
ee cases adjudicated by said decision for my personal. examination and | consideration, 


- ‘The papers were duly transmitted i in accordance with said directions _ ees 
ee. and have been carefully examined and the nesnons: presented have i 
mo been considered. As : | = 


The entries and lands involved a are as s follow: oy SO 
| Henry McBride No. 7363, J uly 6, 1883, lots 2 and 3; and Sw. 2 of the NE. 4, and ne 


NW. 4 of the SE. 4, Sec, 1, T. 36 N. R.3 E., land transferred to J. Theodore Lohr, J Taly ; 
oc kee 23, 1883, and.on the same day by him to Staphon S. Bailey. . 


- William Gilmore No. 7104, May 4, 1883, lot 4 and 8. 4 of the. > NW. t seid NW. 4 4; SW. 


oo) sade 4 Sec. 1, T.36 N., R.3 E. land transferred to Bailey, April 30, 1883. . 


Edwin L. Chaleroft N 0. 6939, March 12; 1883, SW..4 of the SE. B the E LE. tof the SW. : 


ii ; 4 and the me 4 of the SW.4 4; ‘See, 1, T. 36 N,, ” 3 E,, ;Jand transferred to eer Mareh os 


ee. 13, 1883. 


 - 
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Ean H. Stanley No. 6975, 3 Mar ch 91, 1883, E.4 of the NE. + and E. 4 of the sE.i 4, 
| Sod. 2, T. 36 N.,R.3 E., land transferred to Gilmore April 30, 1883, an by him to 
Bailey on the same dag: 

. Edward Crome, No. 6938, March 12, 1883, 8. i of the NE. 4 1, the SE. i of the NW. dand 
the NW. of the SE. ca Sec. 12, T. 36 N., R. 3E., land transferred ib, Bailey March 14, 
1883. 

‘Henry Brandon No. 6936 March 12, 1883, N. i of the NE, 4 and the N. 4 of the NW.3, 
Sec. 12, T.36 N., B.3 E., land icaneferred to Bailey March 14, 1883, 

Winfield S. Wilson No: 7500, August 18, 1883, SE. 4 of the SE. 4 and lots - L 2. and a 
Sec. 35, T. 87 N., R.3 E., land transferred to Bailey August 15, 1883. 
 . Wayne W. Holcomb No. 7071, April 26, 1883, NE. + of the SW. 4, the W. fof the SW. 
 g¢and SW. tof the NW: 4, Sec. 12, T. 26 N., R.3 E., land transferred to BaUey April 26, 
1883. 

Henry C. Heehisg No. 7081, eae 30, 1883, SE.2 of the SW. + of Sec, 12, and NW, 4 
of the NE. and N.4 of the NW. 4, Sec. 13, T. 36 N., R.3 E. Jone tr danferred io Bailey 
April 30, 1883, | 

John E. Brandon No. 6937 March 12, 1883, E.4 of the SE.} and SW. 4 of the SE. i, 
. Sec. 12, and NE.+ of the NE. 4, Sec. 13, T.36 N.,R.3 E., , land transferred to Bailey 

March 14, 1883. 

. William Li. Rogers No. 6999 Malek 31,1883, lots 2 and 3, and KH. re of the SW. 4, Sec. 
7, T. 36 N., R45, , land. transferred to Gilmore April 18, ea wnd by him to Bauley 
sbes 30, 1883. 

- John L. Leslie No. 7424, July. 19, 1883, NE. 4 of the NW.4, W.$4 NE. d and NW.45E. 
4, Sec. 18, T. 36 N., R.4 E., land transferred to Bailey July 21, 1383. 


It also a aneans that Bailey transferred all of the lands embraced by 
said entry to Russell A. Alger and Ravaud K. Hawley, the present 
_ claimants, by warranty deed, dated. December 29, 1887, for the price of 


—. $12 per acre, $5 in cash and balance to be paid ehee Bailey should 


furnish a patent from the United States. 

In July, 1888, special agent Carson of your office made a report i in 
regard to each of said entries, recommending that each of them be held 
for cancellation because made in the interest of third parties, and 
because the land was agricultural in character and not subject to entry 
under the act of June 3, 1878 (20 ‘Stat., 89). You thereupon held the 
entries for cancellation allowing the parties sixty days within which to 
apply for a hearing. The transferees of said entryman appeared at 
the local office within the time specified and entered a motion to dismiss 


all proceedings against said entries, upon the ground that your office 


had no jurisdiction over an. entry after the issuance of a final receipt, 
and at the same time filed an application for a hearing, expressly 
reserving all rights under the motion to dismiss. Said motion was 
denied and a hearing was directed and had before the local officers. 
beginning August 27, and continuing until November 30, 1889; all said. 
cases beiug by stipulation consolidated and tried and sonsidoned asone 
ease. Inaddition to the question of fraud in making these entries, and. | 
that as to the character of the land, the transferees asserted again that 
there was no jurisdiction to i osnests or authority to cancel an entry — 
after issuance of final certificate, and further that they were entitled to 
protection as innocent purchasers. The register in quite a long opinion 
decided against the defendants on those two points, against the gov- 





ee AO |: mg DECISIONS. RELATING TO. ‘THE PUBLIC LANDS. 


Ce : ernment on ‘the question of fr and in making said entries, and that ae y 
of the land was agricultural, specifying the. tracts, and part: of the — 


character prescribed by the ane of June 3, 1878. The receiver held 
- that the transferees were entitled to. protection as bona fide purcha-_ 
3 sers and that the entries. should be passed to patent. ‘You decided 
adversely to the defendants | on the question of jurisdiction, did not 

2 specifically | pass upon their claim for protection as innocent pur chasers, 


held adversely to the gover nment as to the e-question of fraud and as to 


| the character of the land. 


That this Department had jur iadiction over tiene eniries until the - 
issuance of patent is a proposition So frequently asserted.in the decis- 
ions that it is unnecessary to discuss it at this time. ~The following cases 


“may be referred to as embodying the views of this Department on that. 
question. Smith ». Custer et al, (8 L. D., 269); Travelers’ Insurance 
~ Company (9 L. D., 316); United States OF “Montgomery qa. L. D.. ) 484) 5 ee 


United States ». Miller (14 L. D., 617). 


‘The contention that. transferees of this class of entries are entitled to. oe 

age” Son otection as innocent purchasers has been strenuously asserted in other ~ 
cases and recently considered by this Department. It was then con- | 
eluded that such transferees occupied the same position and are to be. 


— treated the same as transferees of lands covered by entries: under the 


a pre-emption law, the cases of Smith v. Custer et al., supra and - Tr avel- 


— ers’ Insurance Company supra, being cited to show the rulings. of the 


- o< Department upon that class of cases. U.S. ». Allard et al. (14 I. ‘D., 
892); U.S. v Miller, supra. 


The testimony of six witnesses, as to the sinencie of the land, was 


introduced on the part of the government. ‘They testified that the 
: . lands covered by said entries, if cleared would. be fit. for cultivation; 
and would produce valuable crops by the ordinary methods of farming -. 
ae _ in the State of Washington. - They place the value of the lands gener- — 
~ ally at from $400 to $500 per acre, when cleared, and they base their ~ 
ee judgment as to such value upon their conclusions that said lands will - 


produce crops worth about $50 per acre each year. _after paying expenses 


_ of cultivation. They concede that there is a considerable amount of — 


timber on most of the land, and. that the lands would not be worth any- 
thing for agricultural Dae poses until cleared OL the natur al or owth of 
timber on it. : 2. | 

The transferees introduced Be witnesses ee exinnay idea 


_ to show that said lands, with the exception of the entry. of Rogers, 
are cover ed with valuable timber; some of. them testified that the lands, _ 
if cleared, would not be fit for cultivation; that it would cost from $200 . 
to $500 per acre tO clear the land, and that the land is chiefly. valuable | 
for its timber. — | hy 
ooo. Taking all of the evidence in the é case “together, as to the character a 
of the lands in question, it may be true that the greater part of them. | 
. _— very i be held to be subject to ony under the timber a 
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wid stone act ei June S 1878 (20 Stat., 89) ; yet, rat is earnely reasona- 
ple to conclude that and which will produce agricultural crops of the 
value of $50 uet per acte each year, could not in the very nature of 


thiags be chiefly valine: for the timber standing upon it in its natural - 


State. 

In view of the conclusion hig upon the whole case, I deem it 

unnecessary to pass upon the character of the land in controversy at 
this time, but prefer to remit this question entirely to the future when 
it may or may not arise. 

The paramount and controlling question in the case, applicable alike 
to all of these entries, is: Were they nade in good faith for the benefit — 
of the respective entrymen, or were they fraudulently made for, and in 
the interest of, another or others? The fraud charged in connection 
with these entries is that they were made at the instance and for the » 
benefit of Stephen 8. Bailey and J. Theodore Lohr, to whom the lands 
_ were sold and conveyed, one tract before, and the other soon after the 
| entries were made. , 

~The government offered no ‘testimony. -in- -chief to siaport the allega- 
tions that said entries were made in the interest of said transferees, 
other than what might reasonably be inferred from the a show- 


_ ing dates of said entries and transfers thereof. 


These entries were all transferred to said Stephen 8. Bailey. On 
December 29, 1887, Bailey sold aud conveyed by warranty deed all of | 
the land embraced in said entries to Russell A. Alger and Ravand K. . 
Hawley, the present claimants, for the price of $12 per acre; $5 in cash, 
_ and the balance to be paid when a patent should issue. There is no 

charge, nor is there any testimony affecting the transaction between 
Bailey and Alger and Hawley. 

_ The first witness for the transferees, J. TheodoNs Lohr, testified, on. 
or OSS- examination, that prior to coming to Washin gton in 1882, he had. 
been employed im “ locating people on government lands, ane buyin g | 
and selling timber lands and farming lands;” that he had dealt more 


in timber Pen agricultural land, and usually received $50 for each 


claim located; that he had located between fifty and sixty persons in | 
Washington Territory since he went into said business (Ev. p. 808); 
that the Henry McBride, Chaleraft, Henry E. Brandon, Crone, Holeomb 
and Hackley claims were located by him; that he gave Gilmore deserip- 
tion of his claim; also the Leslie claim (Ev. 809); that he did not give 
description of the Rogers claim, but thinks he gave descriptions of the 
Stanley and Wilson claims. Lohr also testified that in the winter of 
1882 and spring and summer of 1883, his headquarters were in Seattle, 
and that the first part of the time he boarded at the New England 
-- Hotel, of which said Bailey was proprietor; that he located said parties 
in 1882, and at the time some of the locations were made was person- 


ally acquainted with said Bailey; that his acquaintance with Mr. Bailey 


was “after most of these entries were located;” “that he knew Bailey 
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ae “on as anuary 1, 1883, and located McBride | some. tiie. in 1883, ‘Sut Gis * 


7 not emember what part of the year; a that he first knew McBride iit. * 


1882 at Laconner; that he was known as a land locator, and gave 


he would charge him.$50 or $100 for locating his entry; that he located | 


McBride description, and was after wards requested by. him to show him — 
over the claim some time in the summer of 1883; that he told McBride ~ 


a _ McBride in one day; that after coming back from examining the claim 
-_-_ witness bought said claim, but does not remember when the entryman — 
made his final proof; that he does not remember being in Olympia on | 


ee or about June 22, 1883, and does not know who paid the money for the _ 
McBride entry; that sritness frequently went to the. land office, and 


ae parties sent their money by him to pay for their claims after. “having | 


made final. proof, but does not. remember taking any money for the — 
McBride entry (Record p. 814). Lohr also swears that the money to 


pay for the McBride entry was not given to him by 8.8. Bailey (Record 
p. 815); that when he got the duplicate réceipt for par ties, he turned 


them over to them; that he had no understanding with McBr ide in the 
month of June, 1883, relative to the purchase of his entry, other than 
what he had with all parties whom he located; that hea greed to buy 


any claim located by him after the entryman had obtained title, if he 


wanted to sell, and would pay more than any one else (Record p. 1816) ; 
that he could do this because it would save an examination of the 
claim, and he agreed usually to give $50 more than any one else would 


give, which promise was given “as an inducement for the parties to. 


take my (his) word and knowledge as being good as to the quality and. 
quantity of timber” (Record 817); that nothing was said about paying 
the expenses of locating and examining the land or the land office fees 
outside of the purchase price; that the agreement with McBride for 
his claim was made on. July 23, 1883, and not before (Record p. 821); 


that he sold the McBride claim to S. , Bailey i in the fall or summer of — 
1883, Lohr further swears that he had an agreement with said Bailey 


in the spring of 1883 to the effect that he would invest in lands where 


_ witness thought. there was a good | bargain; that Bailey would furnish 


eee money to buy the land. provided. he, Lohr, would attend to the buy- 


 ingand selling, and tlie profits growing out of the sale should besharéd 

ey between them (Record p. 824); that said. agreement was verbal only, . 

oo and Mr. Bailey carried out: his part thereof; that witness did not locate — eo 
Se one? these entries in pursuance of this ag ereemiont: that he does not remem- 


7 ber ever. having loaned any of these entrymen any money; but it is 


| - probable that he did; that he remembers having made an affidavitin  —~ _ 
June, 1888, before Special Agent Carson, relative to said. entries, but 
_ ae can not say just what it contained (Recor dp. 826); that when heeatried 
money to entrymen he sometimes took notes, and sometimes trusted to 


7 their honor; that no note that witness ever received “ shows an ayonin Bes 
-, else but the amount of money he received. a (Record p--826.) . 


Witness fur ther Sw ears that he ¥ was more or. less neqnalniee wih the SS 
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other entrymen in 1883, some only by sight; that John. Brandon: ‘Was 
employed in the New Bogland Hotel, and some of the others were 


| 7 stopping there. 


On. redirect examin ation, Lohr testified that in 1882 and 1883 timber 
lands were mostsought after in Washington (Record p, 850); that there 
was no agreement or contract with any of said entrymen, or between | 
the entryman and auy other party, so far as witness knows, “ that after 
_ the said final entry the party would sell to” witness “at any specified . 

price, or at all;” that Wayne W. Holcomb is an attorney at law, and had 

been Representative to the Legislature froin Yakima county, in said 
State; that said Chalcraft was a civil engineer in Seattle, Gilmore was _ 
a merchant at Edison, Skagit county, in said State, McBride was a 
school teacher, and now an attorney at law, all men of good charactér 
(Record p. 833); that McBride asked witness to give him a location as 
a timber claim,.and he did so. 

On recross-exainination Lohr said that: he was not Aenea as to the 
legal requirements, and. took it for granted that McBride knew that 
he “ should not make his entry for the benefit of any other person but 
himself”.(Record p. 855); that Henry Brandon was engaged in driving 
a delivery wagon for Schwabacher Bros., of Seattle, and is a brother of 
John E. Brandon, aud does not know as to his means (Record p. 857), 
that he was an honorable trustworthy young man; that Edward Crome 
was au assistant sur veyor, and might have been employ ed in the New 
- England Hotel in the snmmer of 1883; that said Wilson was en caged 
in a restaurant in Seattle; that said Hackiey assisted in surveying, and 
was afterwards a contractor on a road near Lake Washington; that 
said Rogers was a farmer at Edison; and said Leslie. worked in a barrel 
factory in North Seattle (Record. p..858). 4 

In the examination on the Gilmore entry, on cross- examination, wit- 

_ hess said that he bought provisions from Gilmore, and advised him, the 
same as he would any other friend, to use his timber rights and secure 
timber lands, as they would be very valuable in the. future, told him 
between April 23 and April 30, 1883, that he could sell his claim to 8, 
S. Bailey, and conducted the negotiations for the purchase of the land 
for Mr. Bailey (Record p. 872); that Gilmore said that he was the owner 
of the Stanley and Rogers claims, and if he sold one, must sell all, or 
_ words to that effect; that witness remembers that Mr. Bailey told him - 
about a year ago that the United States claimed that Gilmore sold to 


him. before he purchased from the government, and that Mr. Gilmore © - 


was willing to rectify by giving another deed (Record p. 875). Witness. 
further swears that he had no interest in the lands deeded by Gilmore 
to Bailey (Record p. 876); that his interest was not im the lands, but in. 


the protits after the lands were sold (Record p. 878). 


In the redirect examination, on the Chalcraft entry, witness swears — 
that there was no contract between said entryman and him,or with any 
_ other person, so far as he knows, for the purchase or sale of the land 
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ol embraced i in his timber entry and prior to the receipt by) him of the Land : - 


Office receipt for the land” (Record 903). | 
Lohr further swears that he made H. Brandon an same offer as i. i 


: other S, relative to the pur chase of his claim after pre uring title (Reo- . : 


ord p. 907). | 
In reference to the Crome entry, “witness states. that’ i sient have 


: loaried the entryman money to pay for his entry, but it was not with 
* any understanding that witness was to become the purchaser after final. 


| "proof; that this was done as an accommodation, and the land was sold | 
to Bailey in the spring of 1883 (Record p. 920). ae > 
Witness conducted the negotiations for the sale of the Saige and 


<a - Rogers entries from Gilmore to Bailey, until the price was agreed upon | = 


(Record p. 930), and did the same with ue Holcomb - entry oe Pp 
O39); , 


the entryman was working in a restaurant, as waiter or bartender, : 
owned by Anderson & Ford, and the witness conducted: the negotia- — 


aed ~ tions for the sale of his atid to Bailey, butdoes not remember whether | 
he loaned Wilson the money to pay for his entry or not (Record 946). 
- Witness also conducted the negotiations for the purchase of Hack-  - 


ley’ s entry, but made no agreement prior to April 30, 1883, the date of 7 


his entry. (Hiv. 954.) Witness also said on cross-examination, that : 


On cross. examination, vélatize to the Wilson entry, Lohr iaatifies that ~~ 


John E. Brandon was employed as a porter at the New England Hotel, — atte 
and was also engaged in working at surveying; that witness | con- 


eluded the negotiations for the sale of his entry to Mr. Bailey tor 


$605.50. (Ey. 605.) Witness also swears that he located the Leslie — a 


entry, was slightly acquainted with Leslie in 1883, and received from _ a 


a) him the sum. of $50, for service in location; (Hv. 989) that he nego- % 2 
tiated for the sale of ‘said entry to Bailey for the sum of $573; that he — 
does not remember when Leslie made his final proof, and the negotiar 


tions were doubtless on the day of the sale. (Ev. 992.) 


After testifying as to each smallest legal subdivision of said entries, : . 
witness was further questioned in general, and stated that in the years 


- 1882 and 1883 there were no settlers or settlements in townships 36 | 


and 37 north, ranges 3 and 4 east, and no improvements in the way of 


| wagon roads or railroads; (Ev. 996) that he received. no compensation 


a, | ‘ 2 ‘ton said entrymen for sale of their land, and none was promised him 
BS Dye them; (Ev. 1,061) that each enteyman was at liberty to sell to. any, ‘ 


one after the completion of his entry. (Ev. 1003). 


On general cross-examination, witness was handed an affidavit cae pre 


‘porting to have been made by him in June, 1888, relative to his trans- 7 
actions with said Bailey, and he admitted that he signed the same, and ° 
that the substance was correct. ‘(Ev. 1006). When his attention was — 


7 i called to the statement in said affidavit that ‘some of these men gave — . : 


mea note for the $50 that I was to receive for locating them, andin 


me : those cases the notes specified that in case they desired to. sell the land ie, 
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after making final proof, that I would surrender. them the notes, or 
‘that they were to be null and void in case I bought their lands,” and ~ 
he was asked why he had testified that the notes contained no stipu- 


lations relating to the disposition of said lands, he answered that the a 


affidavit was drawn up ina hurry,.and was. eed by him without 
proper perusal; that he did not understand in his conversation that: 
these stipulations: were mentioned in the notes taken by him; that his: 
“impression was that they were verbal considerations, or verbal under- ° 
standing, as a matter of showing my (his) good faith in what I had 
stated to them. After rereading this affidavit, I find that these are 
supposed to have been included in the notes as a part of the writing, 
which I do not remember of as being facts.” Ev. (1006-7). He also 
states that Mr. Bailey asked him to testify in this case, and. agrees to 
- pay all of his-expenses. (Ev. 1008.) 

Witness was asked the following question: “Did it occur to ‘you, 
when you were locating these entrymen, and subsequently buying up 
’ their claims, for the mutual benefit of S. S. Bailey and yourself, that 


"you were operating in direct violation of the spirit of the timber law?” 


And he answered: “T did not believe that I was violating any law any 
more than I would buy locations made by other parties, solong asT _ 
used due diligence i in making purchases when parties had the right to 
sell according to the advice given me.” (iv. 1010.) a 

Witness also. said that he had been paid by Mr. Bailey his full share | 
in the profits arising from the sale to Hawley and Alger, and had no 
- Interest in the result of the trial. (Hv. 1012.) 7 

On re-direct examination, Lohr states that the special agent wrote . 
said affidavit, and he only “skimmed over the first part of it, but took 


it for granted it was representing what, was understood by the conver- 
sation at that time; ” that there was evidently.a misunderstanding on. ~— 


the part of the special agent as to what he said about the contents of 
the notes given him by persons whom he located. 

In addition to these facts and circumstances it must be remembered 
that Agent Carson had reported these entries as fr audulent; that none 
of the entrymen were called as witnesses for the transferee, nor was: 
- Bailey sworn or offered as a witness in his own behalf. . 

I have thus stated in detail, and at unusual leng th, the - avidence 
relating to the alleged fraudulent character of these entries in the 
transactions between Bailey and the entrymen, for the purpose. of mak- 
ing clear the grounds upon which my conclusion is based. At every 
_ point Mr. Bailey appears; the conveyances were made to him very 
shortly after the entries were made; he advanced the money to make ~ 
the entries in most, if wot in all the cases; he was a hotel-keeper; Lohr > 
was to select the lands, find the persons to make the entries, locate 
them thereon, and Bailey was to pay the expenses; upon the purchase 
of the land Bailey was to receive a deed for the tract, and Lohr and. 

, Bailey were to divide the DEQnts between them. Lohr, says this is SO 
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in his’ affidavit, although it, 1S trie he sees to. ) avoid it when he i is put | | 


ge on the witness stand. 


AlL the circumstances satisfy my mad. that this was the arrange- 


SS ment. Lohr picked up clerks, bar- tenders, grocery men, school teach- — 
mie 30 ers, lawyers, in a word ore who was willing to make the location, 7 


or be concerned in it, for a consideration, ; They were mostly: young 
nen without any permanent abiding place. lt is very strange, indeed, 
if they entered that land for their exclusive: use and benefit, that they 
should have conveyed it to Mr. Bailey on the same day that the entries 
were made, or within a day or two. thereafter, when the evidence shows 
that he was engineering these entries from the time the parties made 
the first affidavit until they submitted their final proof. in support: of 
their entries. It is very plain to my mind that this was a scheme -put 
up in the first instance by Lohr and. Bailey for the purpose of acquir- © 
ing title to the land for. speculative purposes. To my mnind this raises — 
an impassable barri ‘ier, if the law is to be observed, to yae > sustaining - 
of these entries, : 
The purpose and. ‘atone of the: act was, to give every ced of the | 
United States, or one who has declared his intention of becoming such, 
the oppor tunity to purchase oue hundred and sixty. acr es of land ander | 
said act, if it was unfit for cultivation, but in every case the entryman 7 


is required to act in good faith. But none of the entrymen at the time 


they made these purchases, did so in good faith in ee aaa with the 

: spirit ancl letter of the law. | 
This holding in no wise conflicts or inert res with ae right of a 
- purchaser in good faith of land under the act, after. he acquires ‘titles , 
to sell the land if he desires so to do. Sales made. soon after purchase, 


however, if unexplained, have a tendency to arouse suspicion in the — 


mind that when the entry was made, it was not for the entryman’s own ; | , 
: exclusive benefit and use. And when we find twelve entries made in 
the mannerin which these were made, money fur nished by the assignee, — 


oe 2 engineer ed by the assignee, deeded to the. assignee, and. this arrange- | 


ment made prior to the time the locations were made, I do uot see any 
escape from the conclusion that they were made in violation ot the 
statute, and ought not to stand. <3 ae oie 
These views do not in any manner conflict with. any > of the dostri ines 
announced by the supreme court. in the case of United States v. Budd - 
(144 U.S. , 154). In that case patent. had issued; the government was 
undertaking to set aside the patent on the ‘ground of fraud, and the 


court lays down the rule that after the issuance of patent fhe govern- 


. Ment must make a much stronger case in order to cancel an entry than. - 
before patent; that priot to the issuance of patent the matter is in the 
hands of the land department and its findings on questions of i are. - 


- are generally conclusive, The court Says: 


7 But after all, the question is not so much one of law for the co ourts after the issue 
‘of patent, as of fact, in the first instance, for the determination of the land officers. - 
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The courts do not revise their determination upon mere questions of fact. In the 
absence of fraud or some other element to invoke the jurisdictiou aud powers of a. 
court of equity, the determination of the land officers as to the fact whether a 
given tract is or is not fit for cultivation is conclusive, . . 

In that case there was the testimony of two witnesses eas g the 
charge that Budd had made a prior agreement with Montgomery, that 
is Budd and Montgomery each filed sworn answers denying specifically 


the existence of any such prior agreement; and an answer under oath ~ 


in an equity case, when called for, as it was in that case, is always to a | 
be taken as evidence. | 
_ Moreover, in that case the court eliminated fon the ord all the 
_ testimony going to show that ‘the purchaser from Budd had made simi- 
lar purchases in collusion with other entrymen at the same time and in 
the same vicinity, which left the povernuient with practically no evi- 
dence showing fraud. | | 

In the case. at bar, by stipulation, all these ¢ cases were to We tried as _ 
one, and the testimony touching all: these transactions. was through 
this. agreement admissible and admitted in the trial of this case. 

It is charged, among other things, that those entries were made on 
speculation and not in good faith by the several entrymen, for the pur- - 
pose of apprepriating the same to their own use and benefit, and yet. 

the purchaser failed at the trial to testify himself, or to introduce any 
of the entrymen from whom he purchased. | 

It can not be said in this case, as In the case of Budd, that the govern- | 
ment had the right to cross-examine the transferee or the entryman, 

' because none of them were produced as witnesses at the trial, and there | 
was no power on the part of the government to compel their attendance: ag 
Their testimony could only be obtained by their voluntary appearance 
and offering themselves as witnesses, which no man is willing to do 
when his testimony, truthfully given, will show that he has obtained 
_ valuable property in violation of law. The caseof Budd was tried in 
court, where these unwilling witnesses. cout be compelled to appear 
and give their testimony. | 
It is true that since the case has been pen ding here and very recently, 
Bailey has offered to testify therein and. submit himself to cross-ex- «. 
amination. His affidavit, as to what his evidence would be, accompany: - 
ing this offer, shows-that he is prepared to make a denial of any wrong- 
fal act in connection with said entries. An affidavit to thesamé effect, 
~ sworn to on June 18, 1891, was already in the record, and therefore the - 
offer was declined. Considering this denial, and giving toit the utmost: _ 
force and effect, it utterly fails to meet and overcome the a _ 
ing adverse evidence in the record. 

Whilst. this tardy offer of Bailey, to some iene. may pity the i 
just criticism made because of his failure to testify in the case at all, the. 

fact remains that. the evidence of the entrymen is entirely wanna: | 

The government can not be COE, with laches in not having their 
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cesumony | in the record. ‘Ite can. not therefore be said, as in ‘the case in 
the supreme court: eo ne ee kt ee, 
it the government, the ¢ omplaining arte: failed to call iahen it i 1s to be presumed — 
that upon inquir y it found that. they knew nothing that. would, tend to substantiate 
its claim. ; 
. On the other hand, if these’ men ands their entries toe their own use 
and not on speculation or-in collusion with Bailey, there was every 
inducement on his part to call upon them, and every moral obligation 
on their part to respond. They were peculiarly his witnesses; their 
testimony, in connection with his own, could alone overcome the damag- 
ing disclosures of Lohr, and, if they were men-of good character, as" 
claimed. by him, so much the more effective would their i reais have 
been to show a lack of interest or collusion on his part. a 
The conduct of the party in omitting to produce that evidence - in . elucidation. éf 


the subject matter in dispute, which is within his power, and which reats peculiarly 
within his own, knowledge, frequently affords occasion for presumptions against 


him, sinc it raises strong suspicion that such evidence, if adduced, would ove Pass 


to his prejudice. (Starkie on Evidence, Vol. 1, p.54). | 
_ There is another clear distinction between ‘the. inquiry herein. for 
; consideration and: the matter at issue in the case of the United States 


_ v. Budd. In that case the patent to Budd was sought tobe set aside > 
‘because of an alleged cons piracy between Budd, the entryman, and = 


: Montgomery, the purchaser. ~  Thatis to say, the pli! matter considered 


by the court in that Case, aside from the character of the land, was, aS, 


- whether the entry of Budd was made in 1 collusion with. or i the interest = 
of Montgomery. | | 
— In the language of J ustice Brewer, who delivered the opinion of the : 
court: Wea ge. vei geese oo ee 
The particular ee is that Buda, ‘ietore. ‘nis anplitesioas iA chiageully and a 


‘fraudulently made an a greement with his.-co- defendant, Montgomery, by which the - 


title he was to acme. from. the United States should jnure iO: the benefit of such 


 0- defendent.. 


.. The ‘quastion as to whether Budd's a was made’ in. aot faith to 
appropriate it to his own use and benefit, and not on speculation, — 
- appears not to have been in issue, further than that inquiry would 

necessarily be raised by an investigation confined to Montgomery’s 

connection with the alleged fraudulent entry. 

To entitle one to make a timber land entry and purchase he 18° 
required to make oath: First, that he does not apply to purchase on 
a speculation, but in good faith to appropriate the timber to his exclu- 
sive use and profit; and, Second, that he has not,-directly or indirectly, 
made any agreement or contract, in any way or manner, with any per- 


son or persons, by which the title which he might acquire from the _ 
a. United States should eas in whan 0 or in pat to the. ponent of any : 

‘person except himself. ; | eee a 
‘These requirements of the oath are ants ind distinct: The ee = 


-_ man could comply with the one and violate the other, and. a Violation — 
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of either requirement would defeat the entry. For instance, if a 
person should make an entry, for the purpose of speculation, although. 


he might not offer to sell until after he should receive his final certifi- 
cate of purchase, yet his entry should be forfeited, and, if a person. 


should make entry in good: faith and with no speculative purpose or “ 


intention whatever, but if, before receiving final certificate, he should — 
make an agreement or contract to sell, his entry should be forfeited. _ 
The supreme court, in the case of United States v. Budd, dealt mainly 
with one of these requirements of the oath of the entryman—to wit: 
_ that the entryman had not sold or agreed to sell the land entered by 
him in violation of the statute. The other requirement of the oath — 
_ referred to, that the entrymau had not applied to purchase on a specu- 
lation, was considered by the court only as it threw light on the main 
and only real question in that case—to wit: whether a contract or 
agreement to sell-had been made by the entryman that would work a 
forfeiture of his right to purchase. As a distinct question, affecting — 
the right of the entryman to purchase, the court did not consider the 
question here made, that the entry originally was for a speculative 
-puryose, whether he had or had not made a contract for the sale of the 
land to another. | 

It is clear, therefore, that the case of United States v. Budd does not 
decide the aiea a now under consideration. : 

. Now, if it should be conceded in the cases before me that the testi- 
‘mony of Lohr is insufficient to show that these several entries were 
‘made in the interest of or in collusion with Bailey, it seems to ine the 
conclusion can not be avoided that they were made on speculation, and ~ 
not in good faith to appropriate the lands thus enter ed to the exelu- 
sive use and benefit of the several entrymen. 

Lohr shows by his testimony that these several entr ymen were 
engaged in different pursuits, and were induced by him to make these 
purchases, he telling them that he would buy their claims and give 
them fifty dollars more than any one else would; that this promise was 
-. made to the parties as an inducement to take lia word and knowledge | 
as to the quality and quantity of the timber, and that while he does | 
not remember loaning any of these entrymen money, yet -it probable 
he did; that when he did so, he sometimes took notes and sometimes 
| trusted to their honor. By this and other similar testimony he leaves | 
no doubt.in my mind that he procured these entries to be made purely 
on speculation; that none of these entries were made for the purpose _ 
of appropriating the land or timber to the use of the entrymen, but on 
the promise or representations of Lohr that such act on their part 
would result in a profitable speculation—that is, they would be able 


to make an immediate sale of the land at. a price ee in excess of | 


the cost to the entrymen. 
' Entries made in this way and for this purpose are in violation of the 
. spirit and letter of the law; for oe Bp pucaats to pur chase is pean 7 
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to mais affidavit that: “ he does not apply to purchase the same on :- - 


fs speculation. ee 


This interpretation of ie. 8 patie Goes not iply: ee a aber land 


7 entryman is not authorized to. sell his entry at any time he may choose : 


= after he has made his proof. and received. his ver tificate; but when, as. | 


in these cases, it is” clearly shown that prior to taking any steps to 


- secure the land, they had first satisfied themselves that these entries _ Me 


could be sold - a profit, ‘and thereupon they made their entri iesforthe 
sole purpose of securing the profit thus in. view, to my mind they bring: ca 
themselves: within the inhibition OF: the statute. | 


Can itbe doubted from all the record i in this case that these entries _ | 


were so made, | think not. : | ee 
Mr. Bailey’s connection with these pur ee may phe eliminated fr om 
the case, and the acts and motives of the entrymen alone consider ed, 


and their entries can not be sustained. if any meaning is to. be given to zs 
that part of the statute which forbids the ee of such entries ee on Pas 
speculation.” “S ° 
~ Lam aware that in thee case of the: United States v ‘Bada, the court e 


used language indicating that nothing short of an actual. prior agree- : 


ment to sell can disturb the entry. Butit must be remembered thatin | 
that. case a “ prior agreement to sell” was the sole issue of fraud on 


trial, and when Justice Brewer announced that “all it (the law) de- 


oe - nounces is a prior agreement,”.etc., the language must be considered _ 
_ with reference to the matter at issue—namely, whether there was: aun 
an agreement between Budd and Montgomery. ie | 


Here, the government is. inquiring into all matters: connected with 


ae , ae entries, and is not limited, as. in that oon to, the issues made by : 


the pleadings. — ak 
‘The decision of your. office Misaanee thesa ‘entries is “reversed, and : 
you 2 are directed uO: cause said entries to be canceled. 


_PRACTICE~APPEA L-NOTICE-SERVI cE BY MATL. 


Orzcon CENTRAL Munrrary Wagon Roap Co. Oe Harr. 


Notice of an anenl must: be served on the aapecite nae within’ ne ine Slowed ae 


by the rules of practice for taking an appeal, and if not duly served within said | 
period the appeal may be properly dismissed. : 


ee Mailing a notice of appeal prior to thé expiration of the time. Riee fos sea. is 


not the service of notice required, if in due course of. the mail the notice oe 
“not be received by the opposite Paruy: until after the expiration of said period. ° 


Seoretary Smash to the Commissioner of the General Land a Office, October _ 
_ (28, 1898. | : ~*~ 


- The nee for the Ofegin Central ‘Military Wakon: Road Com- 
Dany! have filed a motion for review of the peeperunenee decision. of the .- 
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11th day of April, 1893, in the case of said company »; Richard H. Hart, 


involving the E. $ of the NW. +4 and the NE. 4 of the SW. 4 of Sec. 11, 


T. 308., R. 46 E., Lakeview, Oregon, land ai | 

On the 15th day of May, 1891, your office decided that iis land was. 
excepted from the grant to said company, and notice of said decision 
was given the company through its resident attorneys, in accordance 
with rule 97 of Rules of Practice. _ 

The time for taking an appeal and serving ieace thereof eomueneed 
to run on the 17th day of May, 1891, and would expire on the 16th day | 
of July, 1891. The evidence of the service of the appeal consisted of | 
an affidavit of one Cook, showing that on the 14th day of July, 1891, 
he mailed at Washiaston. D. C., a copy of the appeal, directed to R. 
H. Hart at Lakeview, Oregon.: Hart: made a motion to dismiss the 


2 appeal, on the ground inter alia, that no legal notice had been eee | 
him within the time allowed for the filing of. the same. 


The grounds of the motion for review are as follows— 


| ‘First: :-In dismissing the appeal of the Oregon Central Military Wagon Road Com- _ 
pany,. when said company filed said appeal within sixty days after notice-of the 
decision appealed from, and after notice thereof had been duly served on Hart, 


- within said sixty days. 


Second :—In dismissing the appeal of said company when it is admitted in the 
decision of dismissal, that the decision appealed from , was rendered on May 15, 1891; 


- that the time did not begin to run against said company until after May 17, 1891; 


that notice of the appeal was served on Hart on July 14,1891; that the sixty days 
did not expire until July 15, 1891, and when it appears that the appeal was filed on - 
July 15, 1891, within the time allowed for taking said appeal. 

Third :--In holding that the notice of appeal was not served on said Hare’ within 
the time allowed for taking an appeal, when the recitals in said decision of dismissal 
show.that said notice was served on said Hart on the fifty-ninth day after the notice 
of the decision from which the appeal was taken, which was ei the sixty days 
allowed for appeal by the rules of the Department. 

Fourth:—In holding that it was necessary to mail the notice of appeal to Hatt in’ 


time to reach. him before the expiration of sixty days allowed for appeal, when it 


was only necessary to mail said notice within said sixty days. 
-Fifth :—In holding that the case of Bundy v. Fremont Townsite (9 L. D., p. 976) was - 
authority for dismissing said appeal when in that case the service by registered letter 
was distinctly recognized as the date of service, which evidently meant the date of . 
mailing the notice and not the date of its reception by the attorney. 
Sixth :—In not holding that the service of notice of the appeal upon Hart on. J uly 
14, 1891, by registered letter was in apt time, and in not ene that the appeal Was-~ 


- properly taken and in due time. | . 


Seventh: :—In holding contrary to the jase 

The Department found that the notice of the ‘appeal “was. s mailed 7 
one day prior to the expiration of the time allowed for appeal, and 
that in due course of the mail could not have been received by the 
claimant until several days after the expiration of the sixty days 


allowed by the rules.” 
These facts are not Matteo ented by the motion, nor in the arg ument 


- filed in its support; but it is in effect contended that the filing of the 


appeal, and mailing the notice of it within the sixty days allowed for 
160 - | 
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7 o the iaide 2 ‘of appeals constituted a eomplinnés with the ae of pr ractice 7 
oS respecting the time of taking and serving notice of appeals. 7 


— Rule 86, of the Rules of Practice, requires that— Notice of au appeal a 
from the Commissioner’s decision must be filed in the General Land — 

_. Office and served on the appellee or his counsel within sixty oy from - 
ete a8 the date of service of notice of such decision.” 


~The language of this rule is so plain in requiring tlie. ry ‘ee 7 


: served within the time allowed, that it-would seem to be a useless - ‘ 


ade waste: of words and time to attempt to make it plaiuer one. more ape 


<n cific. | 


Rule 93 requires that—‘“ A copy of the notice of oa sseancalion: 1 


of errors, and all arguments of either party, shall be served on the — ce 
opposite party within the time allowed for filing the same.” This lan- ae 
| guage, likewise, very clearly specifies the time within which, service is te _ 


ae soured to be made and completed. 


Rule 94 requires—“such service to be made personally or by reg: — 


2S. istered letter. ” 


: Rules 95 and. 96 relate mainly to the manner ee making ane proof of 
service, and not to the service itself, nor the time wun which it is aue we es 


: oe bemade See 
- Suecinetly and ae anivlogicallys stated: Rules 86 and 93 fix and. deter: me 


~ . 


Soe ~ mine the time within which notice of appa shall be served. upon the. | 
ie appellee; Rule 94 fixes the character of the service, to wit: “person-. 


= ally or by registered. letter;”- and Rules 95 and 96 define the kind of — — 


i proof that is- required to establish: the fact that service was made a 


a within the.time and in the manner required. 


‘It is clear in this case that the mailing of the notice. of ick and: a? 
a specifications of error at the city of Washington, D. C., one day before = 

the expiration of the time required, addressed. to Hart at Lakeview, 

_. Oregon, would not constitute service upou him in accordance with the — 

. pe ~ rules of practice, for it is not contended. or pretended that he could 

Mee. possibly have received it at the place where it was direeted the next — 


io day after it-was m ailed, or that he in fact did receive it in that time. 


o> Itis claimed in argument that the motion to dismiss the appeal was: oP 
8 not served on the appellant, and that the Department erred inenter- - 
_ taining it for that reason, and in support of the claim. Kimbelv.Henry 


oe (9 L. D., 619) is cited as authority. That case seems to hold that a 


rae motion is dismiss an appeal.on the ground that no notice of appeal, _ 
specifications of error, or copy of brief was served upon the appellee, — 
cannot be entertained. I think it was intended to hold that no action 
would be taken. upon such a motion, in the absence of service on the — 

- appellant, where the action would injuriously affect hisrightsin advance 

~ of the time when the case should be reached in. its regular order for 
final disposition on the merits. At that time, as was evidently the — 
fact in the case at bar, such a motion may.be considered for the single 

—... purpose of calling the attention -of the Department to the failureof 
| the appellant-to comply with the rules of practice in the matter ofserv- 
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ing notice of itis appeal, and, farther, as an 1 objection on the part: of: 
the appellee to the proscention of the appeal. . a. 

Aside from these considerations, however; there was no error in the 
action of the Department in dismissing the appeal in this case, for — 
under the facts it was quite evident that notice of the appeal had not . 
been duly served on the appellee, as required by the rules of practice, 
and the failure to so serve notice was of itself sufficient grounds for 
dismissing the appeal under the repeated. rulings of the Department. 
‘See Groom v. M., K. & T. Ry. Co. (9 L. D., 264); Bundy v. Fremont 
 Townsite (ib., 276); Huntoon 7. Devereux (10 L. D., 408); Brake v. Cali- 
fornia and Oregon R. R. Co. (11 L. D., 249); Charles A. Parker ub. 
O75), | 
The supposed StiehinG cases used as iinstrationss in counsel’s argu- 
ment, where hardship might arrive by reason of the time for taking . 
| appeals, under. the rules of practice, can all be met by a compliance 
- with the rule announced in the case of Haffey v. States (14 L. D., 423) 
wherein it was said that—¢ Where an extension is necessary, applica- 
tion therefore should be addressed to your office, and be presence 
before the time for appeal allowed by the rules has expired.” as 

TFhis provision is ample in my judgment to meet all cases likely to 
arise, and it should not be extended in any case so as to make the fail- Ss 
‘ure to serve notice of appeal within the time required by the rules a - 
ground for rehearing or review. For the foregoing reasons the motion 
must be, and hereby, is denied. 


| DouUGHERTY vo. BUCK. _ 
ioGon for review of departmental decision. of February 2d, 1893, 16 
Ei D., 187, denied by pe ely Smith, October 23, 1893. 


a, 7 ‘SOLDIERS? ADDITIONAL ENTRY —CONFIRMATION. wo 


JESSE P, PARRISH. 


A deed exeuaiell prior to March 1,.1888, in the name of and piaRpoEting to convey the : 
- interest and title of one holding a power of attorney from another, in. whose 
name a soldiers’ additional entry has been made by such attorney in fact, is not’ 
proof of a sale of the land that brings the entry within the confirmatory pro-' 
visions of section 7, act of March 3, 1891; nor will a deed executed subseqnently 
by the principal and based on an additional consideration operate to cure the 
defects in the former conveyance so as to bring said. entry. within the terms of 
_ said section. pg 


| Secretar, y. Smith to the Gonisieeoner of ie General Land. ose, October 
23, 1898. 


On eine 9, 1878, your office issued a certificate to re R. : 
Parrish, stating that he “ is entitled to an additional homestead entry 
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: of hee ceecine: eighty acres, as provided in Seatione 2306 Tevned” 


: os Statutes of the United States.” This right was based upon original 


. homestead entr y No. 7622, at Boonville land district, Missouri, and his — | | 
ae S. service as a soldier in Gomipany “1.” Osage county regiment, Missouri Set 


—— Home Guards. 


It appears: that on August 22, 1884, Louis tons. as. the attor- 


oy . ney i in fact.of said Parrish, entered the N. $ of the NE. 4 of Sec. 34, T. ; 7 
ear 06. N:, Re 5 We » Shasta, California, and. final certificate No. 535 was 
~ duly: isqued. | : 


-On August 29, seven eee after the eutry, the same was held for | 


7 cancellation; for the reason that the -soldiér did. not appear in person 


at the local office to make the entry,:as required by circular of Feb- 


| ruary 13, 1883. On October 20, 1884, your office appears to have — | 


 pevoked the order of August 29, for the reason that the order holding * o 


the entry for cancellation should have been made for a different rea- 


: ~~ son—namely: that. the additional homestead right was. based upon. ‘ - 
7 military service in the Missouri Home Guards. The entry was again. 


held. ‘for cancellation (October 20, 1884), and sixty days allowed for 


- . appeal, etc. An appeal was taken ‘from that decision, but was returned. 


. from this office without action, on December 10, 1884, by reason of the - 


: act of May 15,1886 (24 Stat., 23), providing for certificates of discharge os | 


eek ie ; to be issued is members of the Missouri Home Guards. — 


By office letter («“G”) of December 3, 1888, addressed to Henry. Beard, - 


ee Esq., of this city, the former naline was adhered to—namely : that. 
ot members of the Missouri Home Guards were not entitled to soldiers 
_ additional entries under section 2306 of the Revised Statutes, citing | 
a depar tmental decisions in support of the ruling. ot 
-. From that judgment the case was brought by appeal to this s Depart. i 
er 2 ment by your letter of February 9, 1889. —— * 


Lengthy arguments have been filed. endeavoring io. soe the right . 


possessed by members of the Missouri Home Guards to the provisions - 
1: of section 2306 of the Revised Statutes; but it is needless to notice 
these arguments in view of the late decision in the case of. Smith Hat- 


field et al. (17 L. D., 79), where it was again held, after very careful — 


| consideration, that the right to make soldiers’ additional entry does eo 


not extend to members of that organization. | 
‘It is insisted, however, that the entry is now sondemied? un ndar section 


= Tof the act of ‘March 8, 1891, for the reason that the land covered. by - 
entry was sold prior to March 1, 1888, to a bona fide bass nor Bo 


valuable consideration. | 
A. certified transcript from the stein records of Shasta oie. | 


" California, under the hand and seal of %'. B. Smith, county clerk and — 
ex-officio county recorder, shows that Jesse P. Parrish, on August 21, - 
1878, executed and acknowledged a power of. attorney to L: Auten- 
| rieth | “to locate at any land office in the United States any land that Ls 


ue may be entitled, to enter under the provisions of section 2306 of the © 


\ 
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Revised Statutes of the United States,” etc., also “to receive the dup-_ 


licate certificate of such entry, and to demand and receive any receipt. 


for the patent that may be issued,” etc. There is also filed a copy uf a 
power of attorney given by Parrish to L. Autenrieth on the same a 


— (August 21, 1878), which reads as follows: 


_ KNOW ALL MEN BY THESE PRESENTS, That we, Jesse P, Parrish and Mary 


Parrish, wife of the said Jesse, of the county | of Camden, State of Missouri, do | a 


hereby make, constitute and appoint L. Autenrieth my true and lawful attorney, 


hereby authorizing and empowering my said attorney to sell, upon such terms as to 


him shall seem meet, any lands which I now own, either in law or equity, and 
obtained by me as an “‘additional homestead,” under the provisions of seetion 2306 
of the Revised Statutes of the United States, and to sell any such lands as I may _ 
hereafter acquire under said acts, and to receive the purchase money, or other con-. 
sideration therefor, and upon such sale to make, sign, seal and deliver in my name 
all such deeds, or other assurances in the law therefor as to him’ shall seem meet 
and necessary. 

AND I further authorize and empower my said attorney to receive, accept and _ 
take possession of all lands hereinbefore mentioned, -and to prosecute and defend at — 
his own cost, any auit or action respecting the same, or for the breach of any con- 
tract in relation thereto or for any tresspass Mereuped, or injury thereto, of any 
nature or description whatsoever. < 

AND my said attorney is hereby authorized to ‘sell said lands, or any interest - 
therein, and to wake any contract in relation thereto, which I might make if pres- 
ent; and. to receive for his own use and benefit any moneys or other property the 


proceeds of the sale of said lands, or any interest therein, or arising from any con- 


tract in relation thereto, or received or recovered for any injury thereto and I hereby 
release to my said attorney all claim to any of the pr oceeds of any such sale, renee 


- contract, or damages. 


' AND I further authorize my said attor ney to auEolnt a substitute or saad outs to 
perform any of the foregoing powers. 

AND IN CONSIDERATION of the sum of one ngudied dollars, lawful money to me - 
“in hand paid by the said attorney, the reeeipt whereof is hereby acknowledged, this | 
power of attorney and each and every power contained herein is made and hereby 
declared to be irrevocable by me or in my name or otherwise. The lands:hereinbe- | 
fore referred to are the following, viz: the N. $ of the NE. } of Sec. 44, T. 36 N., R.5 - 
W.of Mt. Diablo B & M.. | 7 

Hereby ratifying and confirming all that my said nicories: or his substitute may . 
lawfully do or cause to be done by virtue of these presents. . | . 

IN WITNESS WHEREOF, I, the said Jesse P. Parrish and. Mary Parish, the wife 
of said Jesse P, Parrish, in ee of her release of all rights of dower and homestead | 
exemption in the premises, have hereunto set our hands and seals this 2ist day of 
August, 1878. ae ; 


This power of attorney appears. ct cave been apie leased before 
one John H. Holloway, a justice of the peace, on the day it was execu- 
ted, and it was recorded in Shasta county, California, August 11, 1893, | 
age at the request of Wells nerES and Co.,” as certified to by the connty 
recorder. 

_ There is also filed a copy of a adivelaiat deed fron Lots Autenrieth 
to the Pacific Improvement Company, dated August 24,1384, convey- 
ing the land in question to said company. for the consideration of ¢ one 
dollar. iz nore : 
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An instrament j is also. filed, ‘signed: by Je esse P. ‘Parrish and re 


ae Parrish, anu acknowledged. on April 12, 1893, before Ousley Claiborn, 
as notary public in the county of Camden and State of Missouri. This . 


instrument recites the power of attorney given by its makers to Lonis | 

Autenrieth on August 21, 1878, to sell the land. It also recites the 

gale of said land by Aatonrieth to the Pacific Improvement Company — 
on August 23, 1884. In consideration of the premises, the makers of 


: Ste instrament “do hereby confirm and perfect the deed. of said Louis 


Autenrieth, and release and quitclaim all of their right, title, and inter- | 
est in and to said land to the Pacific Improvement Company. i 
‘Tt is stated in an affidavit made by F. 8. Douty, secretary of the 
| Pacific Improvement Co.,on August 10, 1893, that “said company pur- 


~~ chased from Jesse Parish: and wife, through ‘their attorney in fact L. : oo 
 Autenrieth, in good faith and for a valuable eee ‘i the jand oe 
(describing it); that affiant. Me ae te 


subsequently and on behalf of said Pacific Improvement Company — for its avagant . 


paid to said Jesse P, Parish the further sum of $500 for said laud: and for all of his: 7 
interests therein ; that said payment was made to said Parrish for the purpose of cur= 


ing possible defects in the ty ansfer muaide by y said L. Autenr ieth, attorney in fact of said - 
_ Parrish to said | Pacific papeveuey 00: and - for ‘the euros of perfecting title to 


_: said company. 


‘Conceding that the: power oo See given ey Parish maid wife to 


-Autenrieth on August 21, 1878, conferred on the latter power to sell. 


a realty, which the ‘former: did not then possess, and under the law, as * 


now construed, never could | possess, still it was nothing more nor less" 
than it purported to. be, namely: “to sell upon such. terms as to him 
- shall seem meet any lands which IT nowown . . .... and to. sell. 
- ‘any lands which I may hereafter acquire under said ac ts: ” ie 
— Sec. 2306 Revised Statutes). Fo ee 
The deed, from Autenrieth to the Pacific Improvement Company, | 
reads as follows: | , | 


- This indenture, asi the se ente tind (23rd) day. of icra. in ‘the year of. our a = 
~ . Lord one thousand eight hundred and eighty-four (1884) , between Louis Autenrieth 


of the county of Shasta and State of California, party of the first part, and the Pacific © 
: Improvement Company, a crporauee under the laws of the State of California, 
party of the second:part, | 
 'Witnesseth: That the said party of ae first beat for and. in Reaeieation of the | 

‘sum of one dollar, lawful money of. the United States of America, to him in hand 
' paid, the receipt whereof. is hereby acknowledged; has granted, ae gained, sold, 
7 remised, released, quit claimed and conveyed, and by these presents does grant, 


Pit bargain, sell, remise, Telease, cony ey and quit claim unto the said party of the second _— 


| “part, and to its heirs and. assigns - forever, all the right, title and interest, estate, | 


"claim and demand; both in law-and. cai as Well. in possession as in expectancy, oe 


of the said party of the first part, of, in.and to that certain property, situated 1 in the 

county of Shasta, State of California, and described. as follows, to wit: a 

; The north half of the northeast quarter of section thirty- four (34), i in township 

Ee thirty-six (88), north of 3 range > five ©) west, M. D. M., containing ee acres of : 
land; oa." Bs | ; 
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Together with all the rights, privileges and franchises thereto incident, appendanot — 

or appurtenant or therewith usually had and enjoyed; and, also, all and singular 
the tenements, hereditaments and appurtenances thereunto belong’ ging, and the Tents, 
issnes and profits thereof; and, also, all the estate, right, title, interest, possession,. 
claim and demand whatsoever, of the said. party of the first Dery of, in or to the 
a and every part and parcel thereof. | 

To have and to hold all and singular the premises, with fis appurtenances and 
privileges thereto incident unto the said party of the second pe its heirs and 
assigns forever. 

And the party of the first ee for himself and his heir 8, doth hereby. agree to and 
with the party of the second part and its heirs and assigns, that he has full right 
and power to give such quit claim deed of said premises; and that the said premises 
are now free and clear from all incumbrances, sales or mieten G9).20 TBC OF suffered 

‘by the party of the first part. — . 

_ In witness whereof, said party of the first part has herennto set his hand and seal 
this day and year first above written. | 7 

(Signed) oo, AUTENRIETH [amaty. 

- Sealed and delivered in pee of , eS 

WILLIAM Hoop. | 


By reference to this deed, it will be seen that Autenrieth does not — 
profess to act for and in the name of Parrish, nor to convey the land 
as the property of Parrish—it only purports to convey such an interest: 
‘in the land as Autenrieth then possessed. _ All the power hehad, if any, 
was to convey “in my (Parrish’s) name any such land as I may hereafter 
acquire.” In form, it was the deed of Autenrieth, and not the deed of — 


a Parrish, by his attorney in fact. It did not convey Parrish’s interest 


in the land. It can not be claimed that the power of attorney given by 
Parrish to Autenrieth, whereby the latter was only empowered ‘to _ 
make, sign and seal and deliver in my (Parrish’s) name all such deeds 
....asto him shall seem meet,” was a conveyance of the land; until 
such deed was made, executed, and delivered in Parrish’s name, or 
until Parrish in his own proper person made and delivered such deed, 
the interest, if any, still remained in the latter. ae case of Kehols v. 
Cheney, 28 Cal, 157. 

In the case of Love v.58. N, i W.& M. Co. 39 Cal, 651, it is said: 


It is a rule of conveyancing, long established, that deeds executed by an attomey 
or agent must be executed in the name of the constituent. 


And section 1095 of the California Code (1886) provides that: 


When an attorney in fact executes an instrument, transferring an estate in real 
property, he must subscribe the name of his penne. to it and mas own name as 
-attorney in fact. 


Section 7 of the act of March 3, 1891 (26 Stat., 1095), provides that 
“all entries made under the pre- emption, homestead, desert-land or 
timber-culture laws, in which final proof and payment have been made 
and certificate issued, and to which there aré no adverse claims origi- 
nating prior to final eutry, and which may have been sold or encum- 
-bered prior to the first day of March, 1888, and after final entry to 
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=o - pona fide purchasers | or encambr ancers for a valuable consideration,” 
shall be confirmed, unless fraud has been found, &c. 7 
And so the Depar tment has held that adldiors? additional homesteads. ean 
ae based 't upon service in the Missouri Home Guards may be confirmed in 
worl. thé interest of a bona fide transferee. (United States v. Coonsy,14 
LL. D., 4575 Joseph | Rush ot ae idem., 522; Alexander ‘i. eee Ss 


idem., 649, \ 


“The consideration (or the. conveyance of the land from: the company oo 


to Autenrieth was for the nominal sum of one dollar. It-was also a 
| -quitclaim | deed, and. the purchasers were charged with notice of all- 


wig ~ defects in the title. The only covenantin this deed i is where “the party — - 


i of the first part, for himself and oe doth hereby agree to and with — 


the party of the second part | - oe : that he has fall right and 
| power to give such quitclaim Fee of said premises, and that said 
premises are free from all. encumbrances, sales, OlG ei ie made 
by the party of the first part.” ‘The deed no where recites the power 
given to Autenrieth to sell, nor does it affir matively appear that the 
- company knew of the existence of such power; on the contrary, it. 
would appear that: the company accepted the eonveranee as. from one 
having some individual right to the land. | 
The phrase in the act above quoted, namely: “and hic. may have 
been sold or encumbered prior to the first day of March, 1888,” cer- 
tainly contemplates that a sale shall have been made by the entryman 
or by some one properly authorized in his name, and so the ee ee | 
ment in its instructions of May 8, 1891 (12 L. D., 450), says: _ 


The proof of sale or incumbrance prior to. March 1 1888, should be clear and 
satisfactory, and to that end should consist of the original deed. or mortgage from 
the entryman, and also all deeds showing title in the present claimant, or certified _ 
| copies of such instruments, or a certified abstract of. the proper records, showing 

the chain of title back to the entryman, ete. oe 7 : 


2 There is no. sufficient evidence that: this land’ was. rane by the entry- | 
man before March 1, 1888; nor can the instrument, executed by Par- 


_ rish and his wife (above alinded’ to), dated April 12, 1893, be. accepted 


: to prove such sale. It was made (aS. -averred). on the consider ation of 
$500, paid by the company to Parrish; it purports to convey all Par- | 
rish’s interests in the land, but it was | made after March dl, 1888. It ‘ 


*3 ~ could not cure “ the possible defects. 


_.. There being no sufficient evidence that the land y was a einvevall biefore, 

ne “March: 1, 1888, the motion for confirmation, under the act of 1891, supra, 
must be ana it: is. hereby denied, It follows that. the entry. aa be 
~ eanceled. It is so ordered, and the decision appealed from, is -accord- 


te - ingly affirmed. 


| es 
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REPAYMENT—ENTRY ERRONEOUSLY ALLOWED. 
W. W. WISHART. 


Where final proof is accepted by the local office and the entry allowed, but on sub- 
sequent examination of the same proof, by the General Land Office or the Depart- 
ment, it is held insufficient, the entry is “ err oneously allowed id within the mean- 
ing of the statute pr oviding for. repay ment, 


pecneenn y Smith to the Commissioner of the General Land Office, Octo- 
7 ber 23,1893. — | 7 


I am in eeaiat of your ‘office letter ( M “) of eee 26, 1893, 
wherein it is stated that the application of - W. Wishart, for the | 
return of the purchase money paid on Devil’s Lake, North Dakota, pre- 
emption cash entry No. 731 for the 8.4 of the SE.4 Sec. 19, T. 154 N., 
 . R, 65, was rejected by your office on the 16th day of Aueast: 1393, 
bdoaune “the entry was not erroneously allowed.” me 

Your said office letter gives a history of this entry, fagading depart- 
mental action thereon, tnally canceling the same, and concludes as 
follows: 

Under the law and ruling of the Department governing the return of purchase 
money, repayment of the purchasé money could not be made but in equity, I am of 
the opinion that claimant should uot be made to forfeit both the land and the pur- 


chase money. 
In presenting this case, I anid recommend that gach instructions be issued as 


would define in what particular rae in which equity seems to favor the a 
_ repayment could be granted. 

It often happens in the administration of the land laws that an 
entryman loses both the land andthe purchase money, as in cases 
where the land is subject to entry and the proof showed a compliance 
with law, and it afterwards turns out that such proofs were false. 
Repayment of purchase money can only be made when the same is 
authorized by law; and the fact that “equity seems to favor the entry- | 
man” would be no sufficient grounds to authorize repayment, unless 
the law, as well as equity, combine to make such action.justifiable. | 

Since repayment is not authorized solely from equitable considera- 
tions, no instructions can well be issued definin ¢ “in what particular 
cases, iD which equity seems to favor the entryinan, repayment could 
be granted. At all events, it is deemed best to await the determina- 
tion and definition of such cases, when they shall regularly arise on 
appeals from your office rejectin g¢ such equitable claims. . 

, It may be stated, however, that when the local officers decide that 
‘the proofs presented show a sufficient compliance with the land laws, 


and a certificate is issued to that effect, and themoneyis paid for theland ~ . 


and a receipt given therefor, and elena a further examination of the same 
proofs by your office or this Department results in a different judg- 
ment, showing that the local officers were’ in error in admitting the 
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| 7 satinienicy mereoet and allowing the entry, the same hag ‘been “ erro- , 
neously allowed” within the meaning of the 2d section of the act of 
dune 1€, 1880 (21 Stat. ., 287), and repayment in such case is. authorized. 


te ~ Hadson Mining ony, 14 L. D., off; Oscar iT Roberts, 8 SL, D., 


423. — 
From the histor y of this ¢ case, as set “forth i in icpattmnentel decision : 


of August 27, 1891 (13 L. D., 211), denying Mr. Wishart’s motion for 


‘review, it would seem that his application. for repayment falls within 


x _ the rule above given and should be governed thereby. If that be true, a ; 


e repayment i 1s authorized “under the law and ruling ot: une pepary: - 


~ ment, ” 


The case. not. Bene here on appeal; you will take such steps in he. 
premises as in your judgment the facts warrant, in _the light of the - 
= anove rule. — : 


- PAWNEE INDIAN LANDS—FORFEITURE. | 


INSTRUCTIONS. ara 
- Purchasers of Pawnee Indian lands who-have not made their payments of principal 
and interest, as required by the supplemental act of April 22, 1890, but have since 
the time fixed in said statute tendered payment, may be permitted, in the. absence . 

~ ofa declaration of forfeiture, to complete their purchases. | 

_ Forfeiture declared as to all entries of said lands remaining in default with direc- | 
_ tions given for new sale. _— 


- Scoretary Smith to the Commissioner of the General Land Ofiee, Octo- | 
a | ber 23, 1893. yf 


“with your office letter of eae 2, 1892, report was ianle of those, 


ond persons in default in payment of the purchase money on Pawnee Indian 
—. Jands in- ‘Nebraska, i in order that action might.be taken as contemplated ae 
— by the act of April 22, 1890 (26 Stat., 60). 


- These lands were. sold under the act of April 10, 1876 (19 Stat., 28), 
which. required that one-third of the purchase price be paid at the time | 
of sale, the balance to be paid in two equal annual payments, with | 


. - interest at six per cent per.annum from the date of sale. ote 
_... A number of the purchasers: were in default in payment of principal” | 
2s and interest, and by the act of April 22, 1890 (supra), it was required 


* that: all purchasers | of lands in said beta acd in default shall make— 


Full ‘and complete pay ment ther efor to the Secretar y of the Interior within two. years. . | 
from the passage of this act, and any person in default thereof fora period of sixty | 
-. days thereafter shall forfeit his right to the lands purchased and any and all Bee a 


. ments. made thereon. ~_ 


a Your: office report shows that at the. expiration of the ine: senced: in | ; : : 
the. statute. default existed on seventeen entries, but that payment had D £o5 
a been: since offered. on six entries. nae a os 


3 
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I find that in a communication, addressed to eu: A. S, Paddovks - 
dated August 2, 1892 (L. & R. Misc. Press copybook No. 250, p. 82), 
relative to these entries, it was held that the statute is mandatory, and | 
that this Department is oe “to relieve nee a against — 
_ their default.” 

In the matter of the disposition of the Omaha Indian ide. the third 
section of the supplemental act of eo 15, 1888 co ee 150), pro- 
vides that: 


The Secretary of the ibetior is hereby directed to declare forfeited al lands sold 
under said act upon which the purchaser shall be in default, under existing law, for 
sixty days after the passage of this act, in payment of any part of the niibehase: 
money, or in'the payment of any interest on such purchase-money for the period of 
two years previous to the expiration of said sixty days. The Secretary of the 
‘Interior shall thereupon without delay cause all such land, together with all tracts 
of land embraced in said act not heretofore sold, to be sold by public auction, after 
due notice, to the highest bidder over and above the original appraisal thereof, upon 
the terms of payment authorized in said act. And the. SS ocesds of all such sales 
shall be covered into the Treasury, to be disposed of for the sole use of said Omaha _ 
tribe of Indians, in such manner as shaJl be hereafter determined by law. 


Acting under this section, forfeiture was declared of all claims in 
default by departmental communication, dated puget 31, 1889, ad- 
dressed to your office (9 L. D., 326). 

Among the claims reported for forfeiture was that of one “wayard 
Uhlig, but, as it afterwards appeared that on August 2, 1889, after the 
time named i in the act, but before forfeiture was declared, he had ten- 
dered full payment upon his claim, he was permitted to complete the 
same, and the declaration of forfeiture was set.aside and held for naught 
as to the land covered thereby. (12 L. a 111.) In that case it was 
said: | 

Font the language of this act, it is apparent that seioaeh the purchaser may be 
in default within the meaning thoreof, yet before he can be divested of his rights i in 
the land a Torfeiture must be declared by the Secretary of the Interior. This decla- 
ration of forfeiture is in the nature of a judgment at law, or a decree in equity divest- 
ing the purchaser of allright and title to the land. Neither courts of law nor equity 


favor penalties or forfeitures, and it is, I believe, the universal practice in courts of | | 


law to allow the defendant to. avoid a forfeiture of his rights by payment of the 
demand and. accrued costs at any time before judgment is rendered, while courts of 
equity in many cases allow such payment even after the decree and before sale there- , 
under, | 

And it has been the practice of this Troe ee no rights but those of the 
-¢laimant and the government are concerned, to allow the claimant to cure _ Jaches 
at any time before cancellation or other forfeiture is declared. 


This reason applies with equal force to the statute under considera- . 
tion, and all persons in default who have, prior to the date hereot, 
‘offered to complete their purchases, will be permitted to do so. 

As to the remaining entries, it is accordingly declared that the lands 
covered thereby, together with all payments made thereon, are declared 


forfeited, and you will proceed at once to prepare for my approval a 


notices for the sale of such lands at public auction, as provided for in 
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| : the 2d Section of the act of “April 22, 1890—one half. of the Saeehane : 
-- money to be paid atthe time of sale, the balance to be paid within 


twelve months ther eafter—with ; a clause of absolute forfeiture i in case — - 


2 of default. 


SURVEY. OF PUBLIC LANDS—INDIAN RESERVATION. 
_ TERRITORY OF ARIZONA. 


The cost of sur veying s publie lands and erépeely, m arking ne boundary line neces- 
sary to the segregation thereof from an Indian reser vation is properly payable 
out of the appropriation for the survey of public lands, even. though in making | 
said survey, coincidently, the boundary line of said reservation is. surveyed. 

‘The surveyor general should give notice of provored paenee surveys and invite bids . 

is therefor. : 


-. 


5, a Z Secretar y Smith ¢ to the Commissioner of the General Land 1 Offs, October = 


“4, (1893, 


a I am in secant of your (eter of J aly 20, 1393, Gounamttine copies of oe 
Astters from the surveyor general of the Territory of Arizona, dated — 


ee une 14, 1893, and July 5, 1893, and your letter of June 26,1893, to the ._ : 


- surveyor general for Arizona, In your said letter of J ee 20, , 1893, en - | 


- Tn the event of the Department. construing the terms of the frst. supaivisiea of 
section 4 as warranting the award of contracts for the surveys therein referred to, 


ae authority is requested to allow the maximum rates of mileage ($18, $15, $12) for the 


survey of the specific lines detailed in the estimates of the survey or-general, per. his. | 


letter of July 5 3, 1893. It will be observed that said estimate provides for surveying 
twenty- -four miles of the amended iene line of the reservation at $30 per me a) 


x amounting to $720. : 
In view of the acent decision of the First Boimnitepiier dacliaing to pay for the 
survey of an Indian boundary line from the appropriation for the survey of the pub- | 
lie lands, it is respectfully submitted whether or not the expense of surveying said — 
line can properly he pee from the he for pave surveys. for the current. 
fiscal. year. © | | . | 
I hold that the eaten of Hie. surveys ‘referred: fox in | the act 
approved February 20, 1893. (27 Stat., 469), are warranted by first sub- 
- division of section 4 of said act. The. amended boundary line referred 
to in your letter, coustittites but avery small part of the western 
boundary liné of the White Mountain Apache Indian reservation, and 
is in reality as indispensable and important a. boundary line for’ -pur- 
poses of subdivision and description of the lands in question as aré the 


oe meander lines of Salt River. Therefore, the cost of surveying and - 
=~ properly marking the boundary line. of these public. lands, actually 


necessary to close the line of survey thereon, and to.segregate the same 


from an Indian reservation, should be paid for out of the appropriation» nee 


a for the survey of the public lands for the current fiscal year, even | 


though in making said survey, coincidently, the amended. boundary of ae 


the reservation be aurwoyeds: 
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In his letter of June 14, 1893, the survey or- seuerul: reporting upon 
7 the surveys referred to in your letter of July 20,1893, suggests that the 
two surveys be included in one contract. I can see no objection to that 
— recommendation. , 

In consideration of the character of the land over ite the ings of 
the proposed stirveys must pass, you will direct the surveyor-general 
for Arizona to give notice of the surveys under consideration, and — 
invite bids and award a contract, or contracts, for the execution of said — 
surveys and resurveys, to a competent and reliable surveyor, or sur. — 
veyors, at rates of nine dollars for standard, meander and boundary, 
seven dollars for township exterior, and five dollars for subdivision and 
connecting lines, per linear mile, ae the lines of survey pass over 
ordinary lands, and at rates not exceeding thirteen dollars for stand- 

ard, meander and boundary, eleven dollars for township exterior, and — 
- seven dollars for subdivision and connecting lines, per linear mile, pass- 
ing over lands that are heavily timbered, mountainous, or covered with 
dense undergrowth, and rates not to eacond eighteen dollars for the. 
survey and resurvey of standard, meander and boundary, fifteen dol- 
lars for township exterior, and twelve dollars for subdivision and con- 
necting lines, per linear mile, where exceptional difficulties exist along 
the lines of survey, when the work cannot be contracted for at lower 
rates, per act of March 3, 1893 (27 Stat., 592), char geable to the appor- 
tionment made to: Arinons of the appropriation for the survey and 
resurvey of the public lands for the current fiscal year. 


HOMESTEAD—ADJOINING FARM ENTRY. 


GARDNER V,- MARTIN. 


The sale and abandonment of the Seigint ae prior ‘to submission of final proof 
) | under an adjoining farm entry, defeats the right to perfect such ht 


_ Hirst Assistant Secretar y Sums to the Orman of the General. Land 
7 | Office, October 27, 1893. ha : | 


I have considered the appeal of Jacob M. Martin, from your office 
decision of May 28, 1892, holding for cancellation ha adjoining farm 
entry forthe E. dof NE. 4 of Sec. 33, T. 57 R. 17. W., Boonville, Mo. 

There is no dispute about the material facts in this case. Atthetime— 
the entryman made his entry he was duly qualified, and was residing on | 
his original farm. He continued to reside upon this original farm, 


- improving and cultivating the adjoining farm, until August, 1889, when 
he removed from his original farm with his family, and sold the same. 
in October or November tollowing, but he states that he did not ete, 7 


| the purchaser possession until M arch 1, tee 
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He submitted final proof for the adjoining farm on Mareh: 14, 1890, ; - ca 


2 which was rejected by the local officers for the reason that he had aban. | 
oe doned the land prior to the time of offering said proof... lg a 
are At the homie held September 26, TSoL, } oe the entryman, testi- oe : 
ee fied as follows: | = 
| I have paid for all the improvements on the hombetends in money: ane work, a 
_. of what I have done myself, ° * *.*. Lhave exercised ownership over this. land. 
and: these improvements since the date of my entry. Ihave not abandoned the land... 
or improvements. IT have made effort to make final proof by commuting to cash by 
sending a check for the money to the ‘land office at Boouville, Mo.. Sin ce that time | 
: J have cultivated and improved the land, aud have had during. all this time some per-. 
- sonal ¢ effects. on the land... : 
The foundation of Martin’s entry, for the tract now under consid: — 
-_ thon, rests upon the fact that he was an actual bona fide resident on the -_ 
-. adjoining land, designated as his original farm. The tract entered. by 
him became subject to all the provisions of the homestead law. The 
-. very foundation of a final, or acommuted homestead entry, isresidence © 
upon the land, and that residence must ‘be continued until final entry is 
- made. It is true, that in some instances, final proof and entry have — 
~~ Been allowed when the applicant was temporarily absent from the land; - 


a but. in. such instances a constructive residence was maintained. aco - 


ra . the case— under. consideration, so far as-residence is concerned, it was 4 
_ wholly abandoned eight months or more before final proof was offered, 2 
2 and the party was not leg ally qualified to submit such proof. — - 
_ His attempted or actual control or possession of the land, gave ebim: 
no right to. the same under, the homestead eae in the absence of Tesi- 
dence. | 
ae Said decision is justified by the law and the facts in the Case, and is 
- approved. oe 
i: ‘Seieiesania eat OF DECLARATORY STATEMENT. : 
McKERNAN v. BAILY. 
(On Review). 


ee a, a failure of a pre-emptor to appeal from the rejection of a declaratory statement 
- defeats all rights that might have been secured thereunder by proper diligence; - 

and such failure to appeal is not excused by the fact that the title to the. Jand base 

| _ was erroneously believed to not’ be-in the United States. : 


ne Secretary Smith to the Commissioner of the General Land Ofer, Otiober e 
: — re 83, 1893, 7 


On thé 12th a of April, 1893, this Department, in the case of Elsie 
“as McKernan v. Ella F; Baily (16 L. D., 368), involving the N. 4 of the 





: Michigan, affirmed your office decision, approving the final proof. of 7 
—, Miss” Baily and recommending the cancellation of McKernan’ Ss. sentry os 
_. 80 far as in conflict with Daily's claim. . ae. tee 


- SW. 4 and the NW. fof the SE.4, Sec. 11, 1.5 N., BR. 35 W., Marquette, — 
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Your office letter of May 31, 1893, transmits a motion for review.of . 
| said departmental decision, properly filed by attorneys of pny . 
- McKernan. s 
_ The alleged error complained of in plaintifi’s- motion for review is 
fully stated in the second head-note of the Soe referred to, as fol-. 
lows: | | 4 | 

Failure of a pre-emptor to. appeal from the rejection of his application will not. 
preclude his subsequent assertion of priority.of right as against another, where at 
- the date of such action the title to the land was erroneously believed s not be in - 

the United States. 3 | 

The land 1D contr oversy was included ; in the operation of the, fortei- 
ture act of March 2, 1889 (25 Stat., 1008), which provides: | 
_ That there is hereby forfeited to the United States, and the United States hereby 
resumes the title thereto, all lands heretofore granted to the State of Michigan, by 
virtue of an act entitled An act ..... which are opposite to and coterminous with 
the uncompleted portion of any railroad, tu aid in the construction of which said 
lands were granted or applied, and all such lands are hereby declared to be a part . 
of the public domain. , | 

The plaintiff and djepsadanta in this case had each sought to oe 
title to the land in. controversy, prior to its restoration to. the public 
domain, but as neither one could acquire any rights ren it is 
unnecessary to make further mention of it. 4 stb 

I will recite so much of the history of the case, only, aS is necessary > 
to show the legal ee eee eCU vey of the es and defendant 
therein. 

On April 10, 1889, Miss Baily made tender of a pre- aiption declara. 
tory ctatenient, wien was rejected and she took no appeal. 
~ On May 1, 1889, Miss McKernan offered a homestead application, cov- 
ering the land ; in saanede, which was held by the local officers awaiting | 
final action by the Department.on said forfeiture act. It appears fur- | 
ther that after the passage of the act above mentioned, Miss McKernan 
made settlement on the 7 th and Miss enaly on the 8th day of March, 
1889. - 

On May 11, 1889, Miss Baily offered pre- -emption ieciaeatony state- | 
ment for the same ian covered by her previous statement, which was 
also held for action of the Department. | 

On September 12, 1890, homestead entry of Miss MeKernan and -— 
declaratory carenien of Miss Baily were made and filed simulta- 
neously. Afterwards, Miss Baily offered final proof in support of her 
claim, and Miss McKernan protested against its allowance. The local 
officers found in favor of Miss Baily and recommended the cancellation — 
of McKernan’s entry, so far as in conflict with Baily’s claim. __ _ 
Did Miss Baily, by failing to appeal from the action of the local offi- — 
gers rejecting her declaratory statement, lose all rights which might. - 
have been perfected by diligence? | 

If we are to follow the unbroken line of precedents ‘heretofore 
observed by this Department, we can not escape the conclusion that 
she did. 
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: When Miss Baily tendered ier Geant nore. Guieement on the 10th of 
oat, 1889, the land involved. belonged to the public domain by the 


terms of. the: act of forfeiture herein before mentioned, and the fact that. | 
“the title to the land was. erroneously believed to. not be in the United — 
Lee States” i is no excuse for a failure to pursue the remedy of appeal. | (See 
_ ‘Hering ve Snow, 3 L.D., 4733 Bishop v. Porter, Id., 103; Cook’s case, 
—4L, Dz, 187; ‘Binegar v. " Bartistock, Id., 532; ‘Smith v Green, 5.1L. ae 


2625 {prummond OF ‘Reeve, 11 L:D., 1793 Pater 0. Gray, 11 L. D,, ‘570 


a ‘Stone’s case 13 L. D., 250; Hale’s case, 13 L. D., 365). 


The motion for review is therefore sustained, ‘and the decision com- 2a 
~ plained of is hereby set aside, and your office decision of ae, 13, 1892, z | 
Sd in said case is rever sed. = a au ee | Re 


‘TIMBER LAND-ADVE RSE SETTLEMENT CLAIMS. 


HAMEL ev. Salzman. 


. J ; ‘The care to ens finer lands: main ihe act of Ju une 3, 1878, 1S $ not defeated by - 


_. the prior-adverse settlement claim of a pomieshen ce, if such claim is puot ee 
_ and maintained i in good faith by the settler. . — ¢ 


First Assistant Secretar y Sims to the es of the General Land a oe 
Office, N ovember 4, 1893. “ss Bae, tak ge 


“This case inivelves lots 1, 2 2, 3s. and 4, of Bec. 30, Tr. Bu N, R 6 E, Ore. A 


i ‘gon City land district, Oregon. 


~The record shows that on. Gistober 1 19, “1891, Ghaslon Salzman: filed | 


his homestead application for the aoe described: tract, which. was. : = 2 


: . allowed, and that on eee ae 3d, just preceding, the plat 0 of oD sur- 
vey was filed. | : 7 
October 21, 1891, "savali Je Hammel pea for the purpose of - 


| making. timber land: entry under the act of Congress of June 8, 1878, 


— for the same tract, which was refused: for reason of conflict ae the 


oe homestead entry of Charles. Salzman. On the same day she filed her | 


. corroborated contest affidavit, alleging that the land was totally uniit _ 
| - for agricultur al purposes, was not properly subj ect to homestead entry, 
and should be entered under the timber and stone act of June 3, 1878, 


ee and farther, that the homestead entryman sought no home for. himself, Ah s 
but that the entry was | speculative, and | in the interest of Brower and y tS 
ok Thompson. : _ 


‘Salzman having & filed. hig application to make fal ae belore a 


a ious had been ordered on the contest of. Hammel, she was notified 


that the proof would be offered on January 28, 1892, and that she 
would then be heard in contest of its acceptance. . | 


On the day named, the parties appeared in person: and oa attorneys, ste 


. with their witnesses, and the proof of Salzman being offered, the pro- 
- testant proceeded to cross-examine his witnesses, and offered in rebut-  - 


me tal thereof her testimony and that: of } her oe and the case Was : 
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continued from day to day, until the 19th of February, when the local 
_ officers rendered their joint’ opinion, wherein they held for dismissal | 
the contest of Hammel, and adjudged that the claimant. be allowed to 
complete his said AcobE and make payment for the land. | 

From this decision Sarah J. Hammel, the protestant, appealed, and 
on July 6, 1892, your office reversed the aon below, and held for 
: canéellation the entry of Salzman. ° | 

August 26,1892, Salzman appealed from ce decision, asciags seven 
grounds of error, which substantially amount to stating that the dect- 
sion was contrary to the law and the eviclence. : : 

The evidence is voluminous and conflicting. The case sis two 
questions, which may properly be reduced to one. The bona fides of | 
the entryman, and the character of the land in controversy. 

The evidence shows that Charles Salzman moved on the land now 
in dispute, on May 26, 1890, having first purchased the improvements | 
thereon of one, Tompkins for $500 ; that from that day up to the date - 
of hearing before the local officers, he and his family had continued to 
live there, and that he had made some additions to the house he had: 
_ purchased, and built a chicken- -house, and-had done some clearing and 
planting. In all, his improvements now on the land, are variously esti- 
mated at from six to seven hundred dollars. — 

The tract is situated at an elevation of about two thousand four hun- 
dred feet, and is well timbered, the timber being highly valuable, owing 
to the proximity of two saw-mills. The witnesses differ in reference to 
the character of the soil and its adaptability to agricultural purposes. 

‘The act providing for the sale of timber and stone land was passed 

June 3, 1878 (20 Stat. 89). The fir st section, after describing what 
lands the act applies to, provides,— 
That nothing herein. contained shall defeat or impair any bona fide claim under any 
law of the United States, or authorize the sale of any mining claim, or the improve- _ 
ments of any bona fide ReUuer, or lands containing gold, silver, cinnabar, copper, or - 
coal, etc. | 

Section 2 is as follows: 


That any person desiring to avail himself of. the provisions of this act shall file 
. with the register of the proper district, a written statement in duplicate, one of 
which is to be transmitted to the General Land Office,.designating by legal subdivi- 
sions the particular tract of land he desires to purchase, setting forth that the same 
is unfit for cultivation, aud valuable chiefly for its timber or stone; that it is unin- | 
habited; contains no mining or other improvements, except for ditch or canal pur- - 
poses, Sian any such do exist, save such as were made by, or belong to the appli- 


cant. 
The second section of thisact should be seneteaea i gether with die first, : 

— and in thus construing the actit appears that it was intended to Hrotect | 
‘bona fide settlers. It would be a strained and unwarrantable interpre- 
tation to place upon the term “uninhabited,” contained i in this section, 
that:such land should not be purchased, if perchance some one lived — 
thereon, however lacking in good faith such settlement ea be. If 
1600—vor 1 —=32 : : | 


i . 
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- “seul cotistruction were ¢ placed upon the. act, s auld Follow: that: enone 


of these lands could be entered. under its evident intent, where any 


ae form of settlement existed, however fraudulent. and illegal the resi- | 


7 dence might be. The question at: issue is the good, faith of the settler . _ 
ea Salzman,. and in. this connection only, was evidence admissible as to- 
the character of the land, and its usefulness for farming, as it would 


then become a factor in determining the bona fides of the settler. Even 


if the tract was chiefly valuable for timber, this. would. not, ‘of itself, | 
defeat the entry. of Salzman, The evidence fails to show by the pre-.- 


ponderance of the testimony, that the land. was unfit for. agriculture. 

It was further alleg ed that the claimant had taken the land for specu- 
lative purposes, in behalf of. Brower and ‘Thompson.: “Upon this point; . 
it appears. that Salzman borrowed from that firm $500 to pay off Tomp- — 
kins, and it is fur ther shown that the loan was secured by a duly exe- 
cuted and recorded. mortgage upon his farm in Kansas. But in addi- 
tion to this, it is in evidence that Thompson, of. the firm of Brower and 


: | | : Thompson, paid one, Shelton $100 to negotiate the matter with the set- _ a : 
... tler Tompkins. This testimony is. fatal to the claim of Salzman’s eood 


- faith, for the reason that his theory of bona fides is based upon Thomp- , ~ 7 
“son not being interested in the matter, further than the loan of the $500, 


: “ which the evidence shows to. have been repaid, but this presents him Ss 
as an interested party in the land, and sustains the allegation that this 


Jand was. settled upon by Sais in the interest of Brower and To . - 


3 sone as alleged in the contest affidavit of the protestant. —_ 
‘Jt thus follows that the decision pd oo was corr rect, and the : 
_ same is her eby affirmed. . 7 


a ‘RAILROAD LANDS-SECTION 3, Aor OF SEPTEMRER 29, 1890. 
| a i JAMES. ©. ‘Dany. 


The right to purchase ae the governinent: forfeited ralledad® Simi seueedea by. 
-- section 3, act of September 29, 1890, to those ‘who may have settled said land 
oe = with bona fide intent to secure title thereto. by purchase from the State or cor- 

poration,” can not be exercised A by. one who has not established his residence on 
such Jands. ne oe - 7 


~ Furst Assistant Seoretar y eSeub t0 the Commissioner rof the General Land 
| Office, Ne ovember 3, 1893. 2 | 


Wades date of the 15th of May, 1891, ‘the eerie of the land office 


oe BG Vancouver, Washington, signed. anotice, which was duly published 
- according to law, stating that James C. Daly had filed in said office 

- - notice of his intention to make final proof j in ‘support of his application = | 
to purchase, under section three of the act of. Congress, of September a5 


29, 1890, (26 Stat., 496) the NW. dand the SW. 4 of Sec. 35,T.3 N., 


.-RI4E, W.M,, on the 27th of June, 1891, before the. county clei of # 
Os S “Klickitat t county ‘Washington, ati Goldendale, ya, = 


a 
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Such proof was made at the time and: place named in said notice, 
and filed in the local office on the 6th of July, 1891. On the 30th of 
January, 1892, the local officers rejected said proof, because Daly was 
~ not claiming under deed, written contract with, or license from the 

Northern Pacific Railroad Company, and there was no evidence that 
he had settled the lands claimed, and for the further reason that the — 


NE. 4 of the NW. 4 of said section was claimed by Laughlin O’Brien, < 


ander his ssinidted homestead entry of August 5, 1891. 

Daly Pewee as relinquished to the United States all claim to the 
NE. 4 of the NE. 4 of said section, and appealed to your office from the 
decision of the local officers rejecting his proof for the balance of the. 
tract. On March 25, 1892, your office affirmed the decision of the local 
officers, and a further appeal brings the case to the Department. 

The iands in question was within the limits of the withdrawal on gen- — 
eral route of August 13, 1870, for the N orthern Pacific Railroad Com- 
pany, but was forfeited to the United States by the act of September 
29, 1890, entitled “An act to forfeit certain lands heretofore granted 
_ for the purpose of aiding in the construction of railroads, and. for other 
purposes.” (26 Stat., 496.) Among other things, the third section of 
said act provides: | | 

That in all cases where persons being citizens of the United States, or who have 
‘declared their intention to become such, in accordance with the naturalization laws 
of the United States, are in possession of any of the lands affected by any such grant, - 
and hereby resumed by and restored to the United States, under deed, written con- 
- tract contract with, or. license from, the State or corporation to which such grant | 
was made, or its assignee, executed prior to January first, eighteen hundred and 
eighty-three, or where persons may have settled said lands with bona fide intent to. 
secure title thereto by purchase from the State or corporation when earned by com- 
pliance with the conditions or requirements of the granting acts of Congress, they 
shall be entitled to purchase the same from the United States, in quantities not — 
exceeding three hundred and twenty acres to any one such. person, at the rate of . 
one dollar and twenty-five cents per acre, at any time within two years from the 
passage of this act, and on making said payment to receive patents therefor. 


The proof presented by Daly, showed that he had fenced the whole 
of the two hundred and eighty acres now claimed by him, together 


with a part of the forty which he relinquished. That said fencing was ~~ 


done in May, 1882, and since that time he had been in exclusive, undis- 
turbed and peaceable possession of said land. That he had ‘put-in 
about a quarter of a mile of water pipe, and had used all the land for 
grazing purposes, none of it being fit for cultivation. From his proof, | 
I give three printed questions, and his answers, as follows: 


Q. When did you first settle said above peseriheg lands? 
A. In May, 1882. 
| Q. What was your first act of settlement? 
A, Fencing. 
Q. What was your intention when you settled this tract of land? . 
A, To purchase it from the Northern Pacific Railroad Company, when it should 
_ come into marie. “ 
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The pr ‘oof aise showed that Daly.3 was: a saingle per son and eededs on 

— -Jand: adjoining, and very near this, and that he had never made a filing lg 
| “under. section three of the actof September 29, 1890, for any other land. 
- Daly does not claim to have been in possession of this land under’ 
deed, written contr act with, or license from the Northern Pacific Rail- 


road Company, or its assignees, executed prior to January first, eight- 


‘een hundred and eighty-eight, but he does claim to have * settled said 


lands with bona fide intent to secure title thereto by purchase from said 


corporation when earned by compliance with the conditions or require-. 
~ments of the granting acts of Congress,” and that he is therefore enti- 
‘tled to purchase the same from the United States at the rate of one— 
dollar and. twenty-five cents per acre. 

The forfeiture act of 1890, makes Specific provision for the protection 
of three classes of claimants for Jands released from the operation of . 
| railroad erants by said act, as follows: a ane a ee: 

1. Section two confers a pr eference right pon. gil. “persons a at “ie a 
the date of the passage of: this act are actual settlers. in good: taith on Be 
any of the lands hereby. forfeited, and are other wise quatiiod, a to et me 
| “fect title under the homestead law. oe oe 7 -_ 
ae ee Section three confers. upon per sons Sin: possession Oe any Po the io 
lands affected by any such grant and her eby resumed by and restored. 
to the United States, under deed, written contract with, or license =~ 

| from, the State or corporation to which. such grant was made,.or TUS: og 2 

_ assignees, executed prior to January 1, 1888,” the right to purchase — 

from the government. three hundred and bwenty 2 acres of the lane So 

oa held in possession. | i oe 


3. Section three, also confers ay ‘Sailr nent of ene upon per: Pays 


~~ sons who “may have settled said land with bona fide intent. to secure 
_ title thereto by purchase from the State or corporation when earned 

by compliance with the conditions or # requirements of the gre anting acts es 

of Congress.” oO pare 


It is under the latter provision of seubion the ee that + Daly élaims the ee 


right of purchase, and the question to be determined is whether, in the _ a 


absence of any residence on the land, he is qualified to make such pur- 


chase. 


The settler apse in section two is clearly distinguished £60 om the 
one named in section three, and the distinction is found in the intent 
with which the settlement was made. The ‘actual settler in good 


faith,” designated in section two, is one who goes upon land with the ~ 
intention of making his home thereon and securing’ title thereto by ~° 
compliance with the-laws regulating the disposition of public land, and 
~ in. accordatce with such intent does establish a residence on such land, 
and make his home there to the. exclusion of one elsewhere. But the ihe 3 
settlement protected by section. three, is one made with the “bona. fide 
| intent to secure title to the land. by purchase from. the State or corpo- 
ration when earned, Z ete. ‘The a of the two sections, however, 23 





- eitiiaemiaiies ae me 


bit 
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are alike in this, that both recognize an equitable claim on the part of 
the settler, and there would seem to be no reasou why Congress should — 


impose stricter conditions upon one class than upon the other. But to 


hold that no residence is required by section three ou the part of one 


who “ may have settled said lands,” is to relieve him of a requirement. 


that is imposed upon all “actual settlers” under the uniform depart- 


mental construction of that phrase, In both cases then, it is evident 


that. Congress intended to give the settler an opportunity to secure the © 
title to his home. If there was any doubt-as to the intent of the 
statute in this particular, that doubt is removed by the amendatory act 
of June 25, 1892 (27 Stat., 59), which provides “ that section three of 
an act entitled ‘¢an act to forfeit certain lands heretofore granted for. 
the purpose of aiding in the construction of railroads, and for other 


' purposes,” be and the same is hereby ainended so as to extend the time 
i ’ y: 


within which persons actually residing upon lands forfeited by said act 


‘ shall be permitted to purchase the same in the quantities and upon the 


terms provided in said section at any time within three years from the. ' 
passage of said act.” This amendment can only apply to the persons © 
specified in said section three, as those who “may have settled said 
lands,” and, as descriptive thereof, designates them as “ persons actu- 
ally residing,” and by such designation leaves no room now for con- 
struction of the language employed i in the orig inal act. 

Your office decision is therefore affirmed. 


Pr RE- EM PTION—SETTLEM ENT—DECLA RATORY STATEME NT 
CULVER v7. McMILLAN. 


Settlement upon the public Jand is a personal act, and can not be made by an agent. 


_ A pre-emption declaratory statement tiled without the pre-requisite settlement affords 


the claimant no protectian; bnt the defective claim is cured by subsequent set- | . 
tlement in the absence of any intervening adv orse right. 


First Assistant Seer etary Sims to the Commissioner of the Gener al Land 


Office, November 3, 18938. 


‘On the 15th of March, 1889, Hugh J. McMillan made pre-emption 
declaratory statement for the SW. 4 of Sec. 32, T. 29 N., R, 43 E., Spo- . 
kane Falls land district, Washington, alleging settlement on the 8th of . 
that month. 7 

On the 23d of Ostend: 1889, George E. Culver made aadlnnciong 


| tatement for the same tract, bat the date of his alleged settlement does 


not appear, except that he commenced building a house on the land 1 in 
that month. | 
McMillan submitted final eer ou ‘the 19th. of March, 1390, in pur- 7 
suance of published notice. Of his intention to submit such proof, no 
special notice was given to Culver, and on the 26th of March, 1890, she 
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ee filed a pr otest against the stifficieniey: and acceptanceof such: pr oof, nae - 
asked for a hearing, at which he could cross-examine McMillan andhis 
ca witnesses, and submit proof i in Supnores of the charges contained in n his ee} 
—" protest. 7 ow. 
 « Such hearing Was had; at which ie fact: was. 5 disclosed that: MeMillan Paige 2h 
did not see, or personally go upon the land, prior to his. filing, and not) 
. until July, 1889, when he erected a house thereon. The acts of settle- 


ment performed on the 8th of March, of that year, were cutting down 


| trees, and placing in the form of a foundation: for a house, four logs: — 


- This was done by a brother-in- law of M. cMillan, at the latter’s request i: 
Upon this showing, the local officers rejected his final proof, holding — 


2 that “settlement must precede filing in all cases,” and that erecting a 


“house upon. the land in J uly, did not remedy this defect. A rehearing: : 


» was asked for, which. was refused. by the local officers. Upon appeal, .. 7 


the decision a the local officers was. reversed by your office on April — 
14, 1892, and a further appeal brings the case to the Departient: - 
In his testimony given at the hearing, Culver stated that he first 
saw the land in question, some time in June, 18389; that the improve- . 
ments then upon it were four logs in the form of Pe foundation for a 
house; that he was next upon the land about the 20th of October, 
when he saw the house of McMillan, which was not then occupied. To 
the question “ At the time you filed your pre-emption for that land, did 
you know that Mr, McMillan had a pre-emption filing covering the 
saine tract of land?” he answered, “TI did”. He added that he Was 
told that about the time he was fir st upon the land. | 
The fact that McMillan did not sooner establish hisr esidence tpon the 
land, with his family, 1s explained by showing serious illness on the part. - 
of himself and two of his children, one of whom died in August. As 
soon thereafter as he was able, he moved his family upon the tract, 
and has since resided there continuously. — | 
The Department has uniformly held that the act of settlement upon 
_ the public lands must be personal, and can not be made by an agent. 


It is clear, therefore, that the act of settlement alleged by McMillan as 


having: been made. on the 8th. of. ee 1889, was: » not sufficient to | De 


* meet the requir ements of the law. 


-_ : following li lap Bungee 





oes bi the case of Charles C. Mar tin re L. D. 373), at was held that fail- 7 
ure to settle bifore filing a pre- emption declarators y ‘statement, is cured 


- by settlement prior to the intervention of an. adver se right. This doc- . 


trine was repeated i in Hunt Vv. Lavin (3. i D., , 499), and in: Gray v. Nye 


a (6 L. D., 232), ib was said, “ though the settlement alleged as the basis es 
of the filing, may be: insufficient, if the pre- emptor, after filling, amd o«., : 


before the intervention of an adverse right, settles in good faith on the oe 


| land, the defect in his claim i 1s. cured thereby.’ a 


are, In the general circular, issued by the Land Depar tmen re ee a 
a 1392, the question was disposed of in a ee on | page 1 190, in 1 the ; 
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-. A filing w ithout abun settlement j is ulewa: and no rights are. danke ther eby, 
although a subsequent bona fide settlement may be recognized, if made before the in- 
tervention of a valid ogvere claim, and duly. followed up meu tite proper inhabitancy 
and improvements. | 

The affidavit required of a a pre- eat did ae a ovide for any state- 
ment as tv prior settlement, but that he should make oath that he had’. 
never had the benefit of any right of pre-emption, and took the tract in 
good faith, to appropriate it to his own exclusive use and benefit, ete: 

The facts and circumstances of this case show that McMillan did not 
make settlement upon the land in question prior to his filing therefor, 
but that he did séttle thereon in July, 1889, which was before the inter- 
vention of any adverse right-on the part of Culver. MeMillan’s act 
of settlement in July—the building of his house—was followed by the 
actual residence of himself and fa mily upon the land, within a reasona- 
ble time thereafter, and as soon as the health of nimnself and his chil- 
dren would permit. 

It is also shown that Giiver: was aware of McMillan’s Alin, 2 for the. 
land; and of his building a house thereon, before he took any ‘action 
towards securing title thereto. What he did, therefore, was with full 
knowledge of the claim of MeMillan, and he must abide pee the conse- 
quences of his proceeding. | : 

Tam convinced. of the Sie faith of McMillan in his efforts to secure 
title to the land, and his poor health was a matter which he could not - 
control. My nelson 18, that the decision appealed from is correct, 
-ancl it is hereby affirmed. | | 


CONTEST—-QUALIFIVATIONS Or THE CONTESTANT. 
SPITZ 0, RODEY. 
The validity of a contest is not affected by the fact that the contestant is au alien, | 


First Assistant Secretar y Sims to the Cenineetone of the General Land 
Off Ce, November 3, 1893. 


‘The timber culture entry of Bernard S. Rodey, embracing the SEH. 4 
of Sec. 34, T. 10 N., R. 3 E., within the land district of Santa Fe, Nex 
Mexico, of date January 25, 1884, is attacked by Edward Spitz, in his 
affidavit of contest filed November 25, 1890. ‘The allegations of the 
affidavit pursue the tenor customary in such cases. 

After numerous continuances, testimony was. finally taken before a 
notary in Albuquerque. Both parties appeared, but the defendant 
offered no. testimony, preferring, aS it would seem, to stand upor an - 
exception, by way of demurrer, to the testimony of the contestant, on 
the ground that. the latter, being al alien, was i ea to make a 
~ contest. | 
The evidence establishes to - my satisfaction that the claimant has 
not complied with the mail nor scarcely made a pretense of doing so, 


é 
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; and. the ou question left to be dercrmined: tnersince, is as to thee com 
-petency of an alien to initiate a contest for the cancellation of an entry. 


In the case of Lerne ». Martin, ‘reported in 5: -L.-D., 259, ‘where: the | 


- game question was considered and decided, it is said that t“ ithasbeen = 


repeatedly ruled by this Department that any person. can contest a 
homestead entry.” The authority of this case, however, is repudiated 
by contestee “as ill-considered and inadvertently rendered,” aud this 


~ Department is “respectfully requested to settle for all time an impor- 


tant question like this.” 

Since I can not agree with the contestee itiat he ease of Lerne. v. 
Martin was either ill-considered or inadvertently rendered, but, on the 
contrary, fully concur in the conclusion there reached, and sisowhere 


_ held, that the gover nment has 10 interest whatever in the personality 


of the individual who initiates a contest, I had come to regard the - 


a : question. as stare. decisis, ; and therefore. 10, longer: open: to discussion.. 


This Department has held, not apsissimis ver bis, but in effect, that 


- anybody competent to make an affidavit. may set. on foot. a contest.. To ; . 
be sure, in order to. encourage meritorious: contests: and ei©re imvent 


fraud. upon the government and. spoliation of the public domain, cer. 


tain preference rights have been conferred upon successful contestants, — 

— but these rights are subject, to the leg ral disability. of the parties. A — 
minor may prosecute | a contest, but. he is disabled by law to. exercise ae 
the preference right of entry. conferred: by the statute. “Under the 

~ rulings of the Department: the government i is a party to every contest, erat 
aud. can, if it chooses, act upon the record. and cancel. the entry reg ard- * | 


is ; affirmed. 





less of contestant’s qualifications.” ae 16D. 403), . ‘The contestant in — 
that case was a minor. _ The status of the oo oe hoe does not dif- 


fer fr om that of the minor. 


I see no error in. the decision of. your of, and. it is _ therefore 


‘TIMBER CULTURE CON'TrEST— AGEN T— ATTORNEY. | 
SCHMIDT v, KEIRNAN, 


An agent employed to care for a timber culture. entry may properly secure counsel: 
to. appear on behalf of the eutryman in the event of a contest ag oainst the entry. 

A charge of non-compliance with the timber culture law: should be established bya 
preponderance of the evidence to warrant can cellation, 


First Assistant Seer etary y Sims to the Commissioner of the General Land 
oe oe | Ope November 3 38,1893, - 


On April 21, 1886, J ames ‘Keirnan thadé ‘timber ‘eultare: entry 2 ‘No. o. 


<a ofthe W. 3 of ‘the SE. 4and the B. 4 of the SW. 4 of Sec. 30, 
iota, Ae 5 lhe 65 W., Denver, Colorado, land district: ‘Three - years there: foe 
= after, to wit, on. 1 April oe 1889, Frederick Schmidt filed his affidavit of nee 
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eontest aileging ‘failure to eomply with the law with respect to break - 
ing, cultivation, and planting. — 
At the hearing before the local: officers. ita was: developed that Louis 
Dugal, who appeared for the defendant, was acting in pursuance of 
employment by Joseph Leonard, who claimed to be the agent of the. 


entryman, Keirnan. The fact of ageucy being brought in question by | 
the contestant, Leonard gave testimony of his verbal employment by - 


Keirnan upon the eve of his departure from ‘the State of Colorado, 


some two years anterior to the institution of these proceedings. It 


appears from the testimony of Leonard that Keirnan sold out all his 
interests in Colorado except the timber claim, which he left in the 
charge of the former, with HIStEnU HONS to take care of it, or look | 
after it. 7 

While it is true that Lesiuea’s teas supplies a slender thread 
upon which to hang an agency, there is nothing in the record to dis- . 
credit the witness himself, or to disprove his statements made under 


oath. It must, therefore, be taken as true that upon leaving the State 


the claimant requested and authorized the witness to look after and 


take care of his entry, and that the employment was accepted. This 


employment carried with it the authority, and imposed the duty, to do 


‘anything and everything necessary for the protection of defendants 


interests in that behalf. It would have been futile to expend time and 
labor in developing the claim within the requirements of the law, and 
then to abandon it wpon the first disclosure of an adverse interest, or 


demand. ‘To defend this contest, then, was clearly within the scope of 


his authority, and to have penmieted it to go-by default. would have 
been an abandonment of duty. | | 

On the merits of the case, after a careful and painstaking examina. 
tiou of the testimony, I find myself mee to concur in the conclusions 


of your office decision. 


The five witnesses for the defense, Connel, Thompson, Mrs. Casne 


» and the two Leonards, father and son, all familiar with the claim, and 


professing positive knowledge as to the work done thereon, appear to 
me to have testified, if not always with accuracy, certainly from con- 
viction. With respects to dates, their testimony was from memory, 


aud it would have been astonishing if there had been an entire absence 
of disagreement and, confusion. The absence of these, under the cir- 


cumstances of the cas se, would rather have afforded ground of suspicion 
of pre-arrangement/as to those details. As to the main facts of season- 
able and sufficient plowing, cultivation and planting, the preponder- 
ance of the evids éuce, to say the least of it, is with the defendant.- _ 
It is shown, Ao | be sure, that a growth of trees had not been secured, 
but it is to be borne in mind that this contest was initiated jast at Hie 


— lose of the/third year of entry. The planting of that. year, shown to 


have beer: ‘auly made, had not had time for development. 
The register. and receiver heard the withesses testify and obser veil 
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their manner, Pre their’ recommendations, i in whieh i coneur, ‘should, 


a in a case like this, command great consideration. 


The decision of your office. is therefore reversed, ‘the contest ‘Is dis. 


at missed, and the entry will stand. 


“HOMESTEAD. ENTRY ALTENUQUITABLE ACTION. 
bigs A 


_ ADOLPE BLANK. 


A homestead anki dial is an alent call ti6t be sonbraied aden mule 92 , of the anies 
of equitable adjudication, for the. benefit of the heirs, where the entryman dies 
without having complied with the naturalization laws, or declar ed his intention 
_ to poo a citizen. = : a . 


| | First Assistant Seer eta y Sims to ies Commissioner of ihe General Land ; | 


Office, November 3 By (1893, 


ml have Oieteet the appeal of Adolph Blank, heir. and devices: of. - 


- Robert Blank, deceased, from your decision of August 31, 1892, reject- 
jing his final a and holding for. cancellation. Rome ead. entry No. : 
4203, made by said Robert Blank March 1, 1886, and embracing the _ 


2 _ | SE. 4 - of Sec. tL, Te 24 ES., R. 1% H., M. D. M., in fhe Visalia, ¢ California, | : 
eS ene district. | , | 


‘Briefly stated, the facts are that Robert Blank, of foreign birth, ey 
said entry at the time stated, established residence on the land, built - 
a house ten by fourteen feet, cultivated sixty acres of land, lived there 


a continuously. until November 12, 1886, when he died, Sicavine: no evi- ao 
~ dence that he had ever complied with the requirements of the naturali- — - | 
zation laws, or declared his intention to become a citizen. of the. United 


ono States. — 


= ; naturalized citizen, continued the cultivation and improvement of said 2 : 
tract from his brother’s death, up to the date of final eau, m ee 


- Adolph Blank, brother, heir: at law. and. avis: of. ey ane a 


good faith and as required by law. 

- The ground upon which a right + bie patent: is. surged. is Bahan the facts 
stated bring this case within. the provisions of rule 32 of au 24, 1890 7 
(10 L. D., 503). That rule iS as follows— | Fas : a 

All homestead and timber culture entri ies in which the ee itas Snowe vood faith 


and a substantial compliance with the leg al requir ements of residence» and cultiva- 
tion of the land.in homestead entries, or the required planting, cultivating, and 


; protecting of the timber, in timber. culture entries, but in which the party did not, 


dif, 3 through i ig worance of the law, declare his intention to. become a citizen of the United 


: ; States until after he had made his entry, or, in homestead entries, did not from like 
cause perfect citizenship until after the making OF final a PrOOe and: in ye there. is s * 


ce no adverse claim. 


Under that. rule, Robert Blank: had he lived, “could: on filed tis. Pet ge 


_ declaration of intention to become a. citizen between the date of. entry : 


and final proof, or even after final proof, in- the: absence: of an adverse - 
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claim, and by so doing have saved hisentry. But the privilege eranted 
the entryman under that rule is a personal one purely, and cannot be— 
- exercised by any one save the entryman himself. It is not a right 

established by law that descends from ancester to heir, or. that can be 
bequeathed or devised, but a personal privilege. established by a regu- 
lation of this Department in the interest of equity. 7 

The entry in question was illegal at its inception, because made by 
one who was not a qualified entryman, and the only way in which vital- 
ity could have been infused into it was by the entryman taking advan- 
tage of the privilege afforded by said rule 32. That was not done in 
this instance, and as Adolph, the heir and devisee of Robert Blank, 
cannot cure the laches of Robert in that respect, because of the reasons 
above stated, the entry cannot stand. 

The disenssion of this question has been extended pera a fond | 
affirmance of your said office decision, because of the urgent insistence — 
of the appellant’s attorney of his client’s rights under said rule. 

The decision of your office i is affirmed. | | he 


a 


RAILROAD GRANT—WITHDRAWAL-SETTLEMENT RIGHT. _ 
NORTHERN Paciric R. R. Co. v. McoManan. 


A withdrawal on an amended map of general route is no bar to the subsequent 

acquisition of settlement rights. . 

A corr roborated allegation of settlement and eaniionee witedating: an indemnity with- | 

dr rawal may be accepted as conclusive as against the withdrawal, in the absence 

_ of a showing on the part of the company, furnished within a specified time, that 
the settlement and residence were not made as. s alleged. 


pee y Smith to the Commissioner of the Cae: al Land. Unies, Novem- 
| ber 4, 1893. | 


I have conn iene the fption filed by the Northern Pacitic Railroad | 
Company for the review of departmental decision of November 19, 1888, 
in the case of said company against Richard McMahan, involving the 
SE, 4, Sec. 15, T. 15 N., RB. 44 E., W. M., Spokane Falls land district, 
Washington, which povensed the action of your office in denying McMa- 
han’s application, for conflict with the mauaee! made on account of 
the grant for said company. 

This land is within the limits of the withdrawal upon’ the line of 
amended general route of said road, the map showing which was filed 
‘February 21, 1872, and upon the definite location of the road, it fell 
within the indemnity limits, the order for the withdrawal on account of 
which was made by your office letter of December 2, 1880. oe 
On April 14; 1883, the local officers rejected McMahan’s application | 
for this land, ‘and your office decision of December 8, 1883, states that . 
when he offered his said iL applcanon he filed his own affidavit, corrobo- 
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oe rated by two witnesses, to tlie effect that he settled upon he. land ¢ on 


- ae April Ly 1873, and has continuously resided ther eon since ee 1, 1874, ee 
ae having improved the land to the: valne of $1,000. 3 


It will be seen that atthe date of McMahaw’ Ss alleged settlement, b the | 


o ouly bar thereto was the withdrawal upon the map of amended general — 


yee _ route, which, in the case of Cole v. Northern Pacific Railroad Company = 
{17 L.D., 8),was held to have been wade without authority of law,and | 
WES. consequently no bar to his settlement. His. settlement and resi- 
dence antedated the withdrawal for indemnity purposes, so that for the 
so present. case bs 1s unnecessary to determine the. effect or such Bede ie 


ee, withdrawal. 


ae oe A hearing ordered on the report of a. - special agent may. be. qropedly. eontinned in. a 
| the interest. of the gov ernment where the special agent can not. be present at 
the trial, and the allowance of two or more continuances for. such reason is not ar, 


Upon inquiry at your office, I eee that ike? company y aclected ine 


land in its list of March 20, 1884. Such. subsequent selection canin no | 

_wise affect the rights of M cMahan. If his allegation of. settlement and — 

residence is not denied by the company, ‘I can see no good reason to 
require him to go to the ee incident upon. a hearing to ae | 

ae the same. | 38 


Ihave ther efore to flivout: fiat the company be advined of bie. ee 


| - tions by McMahan of settlement and residence, antedating its indem- 
nity withdrawal, and, in the event. that it fails to file affidavits tending 
to show that such. settlement and residence were not made as alleged, 


withiu thirty days fr om \ notice, that his application: be allowed and its 
selection be canceled. Pe. 7 z | 
Should such affidavits be. filed, a hearing: w vill be proveeded with as 
in other cases made and provided. Oe ce ne ae: 
To a extent the: previons decision is modified. 


PROCEEDINGS BY THE Gov ERNMENT— CONTINUANCE. 


—Unrrep SrarEs ® TAYLOR Br AL. 


ame abuse of diser etion provided. due notice is g iven in. adv ance of such action.. 


oo Assistant Seoretary Sims to the Commissioner r of the. Gener al Land 


Office, N ovember 3, 1893. 


On November 12, 1887, Moses Ww: Taylor wiade desert isca entry. No. 


: on for the E. } and the NE. 4 of the SW. 4, Sec. 15, and Lots 1, 2, 3, 
re and 4, Sec. 14, win 13 S., R. 46 E., , Blackfoot land. district, Idaho. 


On ihe same day J ohn Ww. Taylor made desert land. entry, No. 44, | 


meh. for the S. +, the E. 4 of the NW. 4, the SW. 4 of the NW. 4 and the NE. : 
foe of. See. 22, same township | and range, a ou Novenben 17 18S, 
- “Hyrun- ‘W. ee made desert land entry No. 715. for the N. 4 and ene : 
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SE. 4 of the NE. 4 4+ and the NE. 4 of the SE. 4 of See. 27, same oe 
and tang. | 
Moses W. and John Ww. Taylor. martle final Srdor: on their entries 
November 11, 1890, and Hyrum W. Taylor made final proof the day 
following (November 12). Final certificates were duly issued. _ | 

All these entries were held for cancellation, on the ne DOR - ge i 
Wall showing gross frauds. : 

Upon applications made by the entrymen, hearing was eranted by 
your office letters (““P”) of March 25, and April 16, 1891, to show cause 
why said entries should stand, and August 16, 1891, was the day set 
for the hearing, and Agent Wall and all parties in interest were noti- 
fied. The governnient not being ready to proceéd on that cay, a con- 
tinuance was granted. until October 1. 

On September 12, 1891, nineteen days betore the second date fixed 
for the hearing, Agent Wall again requested.a postponement of the 
hearing for sixty days (to December 1, 1891), “as I will not be able to 
attend.” This second continuance was also granted: 

On November 30, 1891, Agent Wall sent a telegram from Portland, 
Oregon, to the local officers at Blackioot, advising them that.“ Gon: 
missioner orders Taylor cases continued for thirty days.” It would. 
appear that the case was again continued on that telegram. On 
December 29, 1891, the agent sent another telegram from Boise City, 
Idaho, saying: Postpone: Taylor -cases for twenty days from first of 
January next; am officially detained at court in Boise.” | 

On janaary 2, 1892, the register and receiver dismissed the several 
cases, apparently sastainin e@ the grounds set up in the motion there- 
for—namely: that the government had already had three continuances ~ 
without assigning any reason therefor, thus putting the defendants to 
great expense and inconvenience, and that the government should be 
governed by the same rules of practice that apply to individual con- 

tests, and was entitled to but one continnance. 

By your office letter (““P”) of May 18, 1892, the action of the sepietan 
and receiver was reversed, and those oniets were advised that aspecial — 
agent would be detailed at an early day to confer with them and arrange 
‘for a hearin 2. An appeal from that judg ment perene the case to this | 
Department. | : 

The rule is well settled that an appeal will not lie Sori a decision of 
your office ordering a hearing. (See Practice Rule 81; James H. Mur- 
‘ray, 6 L. D., 124; Samuel J. Bogart, 9 L. D., 217; Reeve % oe 8 

L. D., 444; pice v. Olson, 2L. )., 40.) _ | 

Iti is mised however, that a ciCdeRRIOn of. defanlte on the part of 
the government warrants a dismissal of the cases; that the fact that 
the special agent was detained elsewhere was not.a rey reason for | 
unlimited continuances; that the decision ee trom is against. re ‘all 
law and equity.” 

- When an. entry is held for cancellation on the report of a. ‘special 
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ae as aeente the olhimant, is. ‘entitled to notice. of ‘such. action, and, eadeh 
the cireular of July 31, 1885 (5 L. D., 503), as amended by ‘circular — 
of May vd, 1886 (idem., 545), he is allowed sixty. days, after due 
, notice, “in which to apply for a hearing to show cause why the 
. entry should be sustained.” If, at the expiration of such time, the 
- glaimant fails to apply for a hearing to show cause, etc., the entry 
should then be canceled. But, if a hearing is ordered on the applica- 
tion of a claimant, the ‘government should. offer proof to. sustain. the 
allegation that the entry is fraudulent or illegal, before the entryman 
shall be required to present his defense, such proceeding being de novo | 
at which the ex-parte testimony contained in the agent’s report should 
not be considered, the burden of proof being upon the government, and 
cross-examination of its witnesses allowed. Henry C. Putnam, 5 IL. DD. 
22; Jobn A. McKay, 8 L. D., 526. te 
Practice Rule 20, ‘relating to. contintiancas,. provides ti iat. . where. a 
ee hearings are. ordered by the Commissioner of the General Land Office, 
in eases to which the United States is a party, continuances: will be 
granted in accordance with the usual practice in United States cases 
in the courts, without roaming: an affidavit on. the pores of the yeoverts . 
| ment.” ye : | 


a. The government ie the ‘tient to direct the conesounnéat or contin: a, 7 
~. wance of a case before the local officers to enable it to investigate the eg 
- ease, and there is no abuse of discretion il so ae ~ C, ‘Logan eb. 


“20 ahy 8.Ln Diy Be. 


eae “When. a eariie: is ordered by the government on the. report f ao _ 
Vea special agent, it is the practice to have its interests represented byan 
agent, and where the exigencies of the public service are such that it 


oe | “is impossible or impr acticable for the agent to be present at the hearing / | 
on the day previously fixed, a continuance should be granted, ‘the bur- 
= den being upon the government to establish its charges. “And the fact — 


- that even two or more continuances are granted isnot an abuse of dis- 


cretion, provided your office or the agent. causes, due. notice in advance -_ 
to be given to the entryman that he may avoid the. necessar 'y expense 
incident. to the hearing. It would. be manifestly unjust, however, for 
such agent to arbitrar ily, and without previous: notice, postpone a hear- 
ing without sufficient reason therefor, thus putting the claimant to 
unnecessary expense in securing ‘the attendance of his s witnesses, ‘and 
- such practice should not be toler ated. | 
The request for. postponement. in these: cases, Pisidal November 30, 
: 1891, and December 29, following, did not give sufficient time for a 
notification thereof to be made to the claimants, and, aS a result, they 
were ‘subjected to the unnecessary, expense ‘of ice attending the. 
es hearing, with their. witnesses, at an alleged. distance of one hundred ~ 3 
and fifty miles, ‘This was Wrong; if. it could, by any amas have | _ 
(ore been avoided, 3 | 
‘Jn the absence of any showing to the contrary, howaver, it is pre- | 7 
pines sumed that the agent; who  nyesneaied these es, gave notice at as 
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early a date as was possible, not being able to anticipate his enforced 
detention in the district court at Boise. Though necessarily entailing 
extra expense upon claimants, it is not apparent that it could have 
been avoided. : 

The report of Agent Wall, on which the ee were held for can-_ 
cellation, discloses gross fonds and perjury in the final proof in each 
of these cases, and a hearing should be had upon the charges. If the 
claimants made honest statements in their final proof, they ought to 
be anxious, rather than chary, to support these statemeuts. 

For the reasons above given, the decision appealed from 18 affirmed, 
and the papers ane herewith returned. - | 


PRACTICE—PETITION FOR RKE-REVIEW. 
JAMES OC, MCLAUGHLIN. 


A petition for re-review that does not suggest new facts or law not ther etofore dis- 
. cussed will be sent to the files without further action. 


Secretary y Smith to the Commissioner of the General Land Office, Novem. | 
ber 3, 1893. 


| By 3 your office jeter (“BE”) of May 27, 1893, cnet is transmitted a 
petition for re-review, filed in your office May 13, oe of. cope aene 
decision of March 27, 1891 (12 L. D., 304). | 
A motion for review of this decision was overruled June 24, 1891 (12 
"L. D., 681), and the motion for re-review asks that the eainal decision 
| be “overruled and set aside for many errors apparent on its face, and 
7 which appear in the body of said decision.” Counsel then proceed to 
— argue the identical points decided in the motion for review. — 
In the case of Neff v. Cowhick (8 L. D., 111), the question of motions 
for re-review was discussed, and it was decided that such motions should 
not be allowed, but, “if the defeated party is able to present any sug- 


gestions of fact or points of law not previously discussed or involved — | 


in the case, it may be done by petition,” but “such petition should not 
re-argue points already twice passed upon, but should be limited to 
the office indicated of sug gesting new facts or considerations not before 
- presented,” | 7 

The petition inthis case is subj ect to the objections pointed. out in 
the Cowhick case, and is therefore denied. e 

The recent rule promulgated as an amendment to rule 114, Rules of 
' Practice (17 L. D., 194), provides that: 

Motions for a re-review, or a second reconsideration of a: decision, shall not be 
received or filed. But the defeated party, if able, may invite the attention of the 
Secretary, by a duly verified petition, to invoriant matters of fact or law not there- 


tofore discussed or involved in the case; who, upon consideration thereof, will either 
recall the case, or send the petition to the files without further action. . 


In accordance with this oe the petition is returned to your files a 
without further action, a 
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el 2 
a SOLDIERS? ADDITIONAL HOMESTEAD—MILLE LAC L LANDS. 
Grores, AL “Morris. a7 


. An xapltoatan to make a , soldier 3 additional homestead. entry oe Mille Lac Thain = 
lands, under a power of attorney. that is in effect an attempted transfer of the 


soldiers additional right, and is properly rejected 1 for. ‘reasons sufficient i in law? 
when presented at the local office, is not within the provisions of the depart- 


mental order of March 10,. ‘1877; nor does the subsequent allowance of such. an ~ 
- application bring the. entry within the. protection. accorded valid homestead 


4 - homestead laws. : . 
on A soldiers additional say eade dider gael au power of attire ne y and: iueA ence 
can not be lawfully reinstated, where the soldier after the cancellation. of such oe 





- entries by the act of Januar wy J 14, 1889, opening. said lands for posal under the ~ 7 


entry. revokes the power. of: attorney: and. makes, an additional entry in his ow n a = 


right and secures patent thereon. | 


on A purchaser of the land covered by a soldier's s additional’ nay Sage haar a power = - 


r of attorney that is in effectia. transfer of. the soldier’ S. additional” right, prior to 


the exercise thereof, is not entitled to. purchase such. land from the government - 


PS under section 2 pact. of. June J, 1830, nor ee confirmation OF the entry, under = 
eis section: 7, act of March 3y 1891. ; _ 
. An entry reinstated for the purpose of examining into its bond fi de ehiacuer: and:s So. 


pete, 7, act of. March 3; 1891. = 
Bees Thor rig ht to purchase land sovetad by: a slaiae g aaaiewal citee conferred by the 7 





of additional right. 


Fo st Assistant Seor an y Sims t to tie: Commissioner rap ‘the General Land - : 
. osc ote - Offiee,: November 8, (1893. tee = 





fro om your office decision of J ne 26, 1891, in the above entitled matter, 


: 1891. . : 
os. The dtestions iavolvea were oreseneal to your 7 offic for consider ion 7 
oe ee ay filing therein the application of D. M. ‘Sabin, dated. April 2, 1883, a 

and the application « of A. H. Wilder, dated March 14, 1889, to purchase 2 

the tractin controversy hereinafter described, under act of J une 15,1880, _ 
ee The facts apon. pie said alleged 2 rig ht to o puschaae i 1s based, are as | | 

| -. follows— a. 3 
es September 26, 1865, George. a Morris nde: hodiestoads shy, No. 7 
1887 of the W. § of lot one (1) in the NW. 4 of Sec. one (1), T. 26 N., 

. R. 25 W., containing forty acres, & at Boonville, land district, Missouri, 
me ee di anuary 6, 1871, he made final proof at Springfield, Missouri, receiv- i 
: Shes ing final. certificate: No. 192, upon which. patent issued. August 25, 1871. 








remaining for. -the. period of two years? is not confirmed by the proviso to see tion ae ee 


act of March 3, 1893, extends only 4 to entri les made or r initiated | upon a certificate ee 


mE have Considered’ the: appeal of the Misdissipyi Logging Company i“ a 


transmitted to this ee by yout, letter #0”: of September ¢ 30, a ee 


ee Bb appears: from. the record that, Morris served j in ‘the. Federal army a — 
from August 3, 1883. , to: September 4, 1885, as a member of Co. “Gj” 


- Ast: Regiment, aoaearsas Cavalry, ana, hence, under the provisions of | 
+ See. 2306, of the Revised Statutes of the United States, he was entitled 
ie toa an | additional homestead ent y of ¢ one hundred: and twenty acres. : 





. #£ 
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April 2, 1875,. Morris, then of Lawrence county, Missouri, his wife 
joining with: him, executed to one Thomas B. Walker, of. Hennepin 
county, Minnesota, an instrument in writing, purporting to be a power 
of attorney, which instrument was duly acknowledged, attested and 
sealed, before a duly authorized officer, and contained a relinquishment: 
of the wife’s sight of dower in said real estate, and among otiher pro- 
visions contained the following— 7 


- To enter upon, and take possession of any and all pieces and parcels of land, .. 
4 . in whieh we may now or hereafter be in any way interested under the 
provisions of the soldier’s and sailor’s homestead laws, approved June 8, 1872, as 
amended by the act approved March 8, 1873, under which laws I am entitled to enter 
one hundred and twenty acres of land in addition to my forty acres homestead, and 
we further authorize our said attorney to grant bargain, sell, demise, lease, convey, 
and confirm said land, or any part thereof, or any right to sever and remove timber 
«ad materials therefrom, to such person or persons, and for such prices as to our 
said attorney shall seem meet and proper, and thereupon to execute, acknowledge, 
and deliver in our name and on our behalf any deeds, leases, contract., or other 

instruments, sealed, or unsealed, and with or without covenants and warranty , as 
to him shall seem meet to carry out the foregoing powers . . . .. And in con- 
sideration of the sum of one hundred and fifty dollars to us in hand paid by our said. - 
attorney at the ensealing hereof, the receipt whereof we do. hereby acknowledge, 
we do further appoint, and ordain that our said attorney is irrevocably vested with 
he power above granted, and we do hereby forever renonnee all right in us to revoke 
any of said powers, orto appoint any person other than our said attorney to execute 
the same, and forever renonnce all right on our own part personally to do any of the. 
acts our said attorney is hereby authorized to perform, and do hereby release unto 
our said attorney all our claim to any. of the proceeds of mane sale, lease, or contract. 
relative to said land, or timber or materials thereon. | 


June 17, 1875, the said Walker made application at he local land 
office at Taylors Falls, Miinesota, to enter, in the name of Morris, as: 
his attorney in fact, and as additional to his original homestead entry, 
lots 5 and 6, Sec. 18, T. 42 N., R. 26 W., containing 125.09 acres. 

This application, with a number of others presented at the same time, 
_ was rejected, under instructions from your office to allow no entries in 

said township, it being within the Millé Lae Indian reservation, until 
the rights of the Indians thereto.should be determined. _ 

From the rejection of said application said attorney in fact appealed, 


and said appeal. was transmitted to your office by the local officers __ 


June 19, 1875. : 
_ From the notations ou this case in your office, it appears that the | 
answer to-said appeal, dated August 9, 1875, was not returned, and was 
“supposed lost in “‘C. Clerk’s room,” and no other or further action was — 
taken on said appeal by your office. : 
_ August 13, 1877, Morris executed in Lawrence county, Missouri, be- | 
fore a noLaey public: an affidavit, which, among other things, contained 
the following statements— - | 

That it seems from the best representation he can stain that his right to an - ad- 
ditional entry under said act has been transferred, and probably located by an at+ 
torney acting for him, without any authority from him, the said Morris. Hefurther ~ 


1600—voL 17 33 
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pees swears. that he has ‘nails no assigument of said right before any nos pauls saabis ; 


of the peace, or other officer authorized to take acknowledgements, but signed some 


ca a blanks, without witnessing, or officsr’s certificate, and that he has not receipted for. 


aly money or other property in payment for the same, but was paid $20 only, : amd. |. 
that he hereby d demands the cancel of any entry that may have beew madi in his | 


Ze name. 


This affidavit, accompanied by an 1 application for a certificate of right 7 


-_ to make additional homestead entry, was forwarded to your office by 2 
= Morris, who, believing that Walker had, under said power of aan : es 


made entry, demanded the cancellation of said entry. 
- June 1, 1878, your officeissued to Morris a certificate of. right. 


March 12, 1879, the local officers at Taylors Falls allowed said attor- a 
ney in fact to make, in the name of Morris, the additional homestead Se 
entry No. 1477, rejected by them June 17, 1875. | - 

— May 19, 1879, this Department, by letter of that aare. directed. bigs ¥ 
es cancellation of said entry, with others made at the same time, which 
was done by letter of your office of May 21, 1879. 4 
February 18, 1881, Morris located his certificate of right. and. ane = * 
ae homestsad entry No. 1746 at Humboldt, California, embracing the SE.4 


of the SE. 4 of See. 15, the NE. 4 of the NE. 4 of Sec. 22, and the SW. 4 aos 
23 war tlie WW. 4 of Sec. 23, all in "T. 48., BR. ‘4 E., 120 acres; upon this a 
a entry. final certificate No: 427 was issued, and patent issued thereon. 


_ January 23, 1883, * Ye 
August 7, 1882, this Department, on application, directed. ‘that the 4% 
oe hom estead entry made by said attorney in fact at Taylors Falls, with 
others made at the same time, be re-instated for an examination of their _ 





ee dona fide character, and August 15, 1882, that was aes by oa office ; are 


ae letter of that date. 


April 12, 1883, there was transmitted to your office a copy of the : 


3 “power of attorney executed by Morris and wife to Walker, accompanied 


— by an affidavit of one D. M. Sabin, in which he states that -prior to .— 
_. June 15, 1880, he purchased from Walker the land included i in the Tay- 


lors Falls thoméatead’ entry No. 1477, made in Morris’ name, and asks. 


- to be allowed to purchase said land aaa perfect his title thereto under 


a : the act of June 15, 1880, and on March 14, 1889, a similar application a | 
of A. H. Wilder was transmitted to your office. Your office decision of Pee 


June 26, 1891, denied-the request to purchase under the act of Junel5, 
—. 1880, and held thatthe Taylors Falls “ entry being certainly illegal and 
| ponsibly fraudulent, is not subject to purchase under said act,” citing 6. 


OL. D., 457; 7L. D., 94; same, 301; 8 L.D., 55; 9L.D., 195; and that 
er ‘section i ee of Manet 3. 1891, has. no referénée. to entries void ab initio, a 
and held. said entry for cancellation. 


From said decision the Mississippi Logging Company appeals, claim- 


- - ing it purchased the tract 1 in question April I, (1889, in ooee faith, ane ae 


for value. e 
The errors specified are ten in number, put without dente them 


oe : ser es I come to what I deem the controlling questions in ae case. . 
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As stated, this tract was a part of the Mille Lac Indian reservation, | 
established by treaty of February 22, 1855 (10 Stat., 1165), and after 
'. various acts of Congress and decisions, and rulings of this Department _ 
with reference thereto, the agricultural Jands on said reservation were, _ 
by the provisions of Sec. 6 of the act of January 14, 1889 (25 Stat., 642), 
thrown open for disposal to “actual settlers” only, andes the DeQvasions 
of the homestead law, with the proviso, | 
that nothing in this act shall be held to authorize the sale or other disposal under 
its provisions of auy tract. upon which there is a subsisting valid preémption or © 
homestead entry, but such entry shall be proceeded with under the regulations and 
decisions in force at the date of its allowance, and if found regular and valid, 
patents shall issue thereon. 


Was the Taylors Falls ee a subsisting valid homestead — entry 
within the meaning of the act of January 14, supra? 

The alleged power of. attorney executed by Morris and wife to 
Walker was an absolute sale of the soldier’s additional right. . This 
has been held by the Department to be a “ personal right, unassigna-: 


+ ble, which can only be exercised by the soldier,” (10 L. D.; 354; 7 L. 


_ D., 565) and by the authority first referred to, it is declar a that such 
| has been the departmental construction of the statute, conferring that 
right, ever since the date of its enactment, citing the circulars and — 

_ decisions to that effect. The principle uniformly upheld by this Depart. 
ment is “that the law forbids and will not recognize the assignment of. - 

a soldier’s additional homestead right” (8 L. D., 608). And it is held 

“that it is the duty of the Department to eaicel any entry made con- 

trary to law” (8 L. D., 269), 

It is contended fiat at the date of the execution of said so called - 
power of attorney and the application to make homestead entry there- — 
under, application by the authorized agent or attorney of the entryman 

was permissible, under the circular of August 5,.1874. That by the 
Secretary’s instructions of July 10,1876 (7 L. D., 566), modifying his — 
order of May 17, 1876, abolishing an practice, ii directed “that all 
applications peatine: on May 17, 1876, which have been made by a 
duly qualified person in accordance with the regulations of the Depart- 
ment, then in force, should be allowed.” That the further modification 
of said order of May 17, 1876, of date March 10, 1877, directs that the 
following class of soldier's additional homestead entries may be allowed— 

1, Those presented prior to onder of March 20, ‘1876, wee x and rejected for 

_ reasons insufficient in law to bar their reception, but kept alive by appeal which. by 

such rejection were postponed beyond the date of the order and so lost. (7 L. D., 

567.) | 

It is urged that the instructions of July 10, 1876, and of March 10, 
1877, supra, save the entry in question, and render it bona fide; that 
- the spoleaes therefore was made “prior to May 17, 1876, by a duly 
qualified person, under the instructions then in force;” that said appli- 
— eation “was presented prior to March 20, 1876, was rejected for insuf- 
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ficient reasons, and y was kept | ee, by appeal, ” ' ete. This. meaica: is ° 


not a tenable one. The cireular of May 17, 1876, supra, required the 


presence of the soldier at the local oftice aye making an additional. | 


a entry. It-was pr omulgated for the pur pose of putting an end to frauds 


perpetrated. on the government by. means of such instruments of writ-. 
ing, as the. pretended power of attorney executed by Morris. and his. 
wife in this case. It did put an end to the 1m, but at the same time it 
imposed a hardship upon a large. class of. per sons. entitled to the addi- 
tional homestead right, who for various reasons could not reach the 
local offices. hence the modifying order of July. 10, supra, which was 
intended is relieve this class referred to, by allowing them to make 
entry for tlieir own benefit through a duly cused agent or attoniey; : 
under the regulations then in force. or 
_ The entry in question was not a er ‘fide ante in ire It was fot | 
made for the benefit of the soldier. It was not made under a bona fide — 
power of attorney, but under an instrument: conveying the soldier’s: 


_ additional right to the alleged. attorney in fact, which instrument, by. : 4 


‘the rulings of this Depar tment, conveyed no. right whatever, and it was. 


~ not made under the rulings then i in force, which requir ed the filin gofthe 
a affidavit by the soldier thatthe entry was made for his “own exclusive ot, 
use and benefit, and, for the use and benefit of no other person or persons 
2 whomsoever. 4 Or, if such an affidavit was filed, it was a fraud on its_ | 


_ face, and the rule established by this Departinent is that “under no- . 


-’ circumstances will it permit itself knowingly to be made an instrument _ 


ie ‘to further the fr audulent designs of an individual who is seeking to ~ 


* 308). 


acquire title to land to which he has 0 9 Tight” : (4 L. D., IPs 160; i. 


For the reasons bore stated, said ioe ican was s rajeoted for neds : —- 


sons sufficient in law” when presénted to the local officers. at Taylors | 
Falls, and hence does not fall meen the provisions of the order of 
“March. 10, 1877, supra, 

This entry. was canceled order of ‘ie Secretary May : 21, 1879. 
August 7, 1882, it ‘Was Te- instated. for. al examination of its. bona yee 
character. _ : a a 

Between the date of the cancellation and the 1 re- instatement of said 
entry, Morris, by his affidavit and application: of August 13, 1877, at- 
tempted, in so far as he could, to revoke whatever authority said alléged 
| power: of attorney vested in Walker; and i in said affidavit he calls at- 
ention to the fact that his right seems to. have been transferred ; that: 


_ he had never assigned it; that he had only signed some Slanks: this. 


| affidavit. became a part of the records and files of your office, al was. 


-. constructive notice to the world of the character of the Taylors Falls. 
entry. He obtained and located his certificate of right at Humboldt, 
‘California, thereby exhausting said right, ‘Allthis as stated was done igs 
after the cancellation and before the re-instatement of said entry, was 
A a of record in aoaas office and \ was constructive notice 2 to the world na: oF 
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said cient was exhausted, Hence said re- instatement was without any 
| authority of law whatever. 
' The attorneys of Walker, and of Sabin and Wilder his snieee: 
ae have known of the action in granting Morris’ certificate of right, 
otherwise, the application to purchase under the act of June 15, 1880, © 
would not have been filed, as no other action adverse to the Taylors. 
Falls entry had been taken after its re-instatement. . . 

Appellants contend further that. the right of purchase under the ie 
| of June 15, 1880 (21 Stat., 237, Sec. 2), exists, or that failing, that said. 
entry 1s confirmed by section 7 of the act of March 3, 1891, or the 
proviso thereto (26 Stat.; 1095), | 

As stated in your said office decision, no instruments of title have | 
been filed by either Sabin or Wilder in support oftheir respective 
affidavits alleging the purchase of this land prior to June 15, 1880. 

Admitting that these affidavits are not sufficient to prove title 
or conveyance in an adversary proceeding, yet in an ex parte matter 
like this, they are prima facie evidence of the allegations therein con- 
tained, and in the absence of anything to the contrary, warrant the — 
assumption that these facts exist; and that the best evidence of their 
existence would be forthcoming if required, and the consideration of. 
_ the alleged right to purchase under the act of June 15, 1880, is. based 

upon that assumption. 

‘Sec. 2 of said act of June 15, 1880, provides as follows— 


That: per sons who have heretofore under any of the homestead laws, enter ed any - 


~ lands properly subject to entry, or persons to whom the right of those having so 
entered for homesteads, may have been attempted to he tr ansferred by. bona fide instru- 
ments in writing, may entitle themselves to said lands by paying the government 
‘price therefor, etc. _ : | | 7 “ 


In the case of the Puget Mill Co. x. Brown, 54 Fed. Rep., 987, a ease 
arising under the section above quoted, the circuit court say— 


_ An attempt to convey a title can not be bena fide on the part of the vendee unless 
-in making the purchase he acts with reasonable prudence, and under an honest 
belief that the vendor has the right to convey the title to him. Now I find annexed 
to the statement of facts the origiual instrument purporting. to be a power of attor- 
ney from Susan King to W. D. Scott, under which the deed to plaintiff was executed 
by Scott. By the date of its execution and acknowledgement, in’ connection with 
the admitted fact that the complainant’s ‘bargain wag for scrip (so called), and that 
it paid the purchase money to a stranger, and the further fact that upon the present 
trial the complainant has not offered to prove that the so called “scrip” which it bar- 
gained for was different in character from the sets of blanks which were commonly. 
‘ gold and traded in by dealers, and by them called “ Soldier’s Additional Homestead — 
‘Serip,” the inference is justified, that the complainant at the time of its purchase, 
either knew, or ought to have known, that said power of attorney ‘either divested 
the maker of it of all her beneficial interest in the land, some four months prior to 
the additional entry in the land office at Olympia, and therefore falsified the state- 
ments of the application and affidavits, whereby the entry was made, or that, at 
the time when it left the possession and control of its maker, said power of attor- 
ney was amere blank, utterly void, and that by subsequently filling the blanks, so’ 
as to make it appear complete and valid, a forgery was committed. My conclu- — 








518 . ey "DECISIONS | RELATING TO THE ‘PUBLIC LANDS. 


sions are ‘that the sitempted ieee of rights. aagiiced ander the rouiesiendl laws . 
to the claimant was not bona fide; that the cash ertry was not authorized by the act 


of June 15, 1880; and that no rights adverse to the government can be acquired by an 
entry not authorized by law, even thou gh sanctioned i In n advance bya a commissioner: 
of the general Jand office. 3 7 


The facts in the aheeon case were. cic Ndentical: with those in the 
case under consideration. Sabin, Wilder, and the Mississippi Logging 
Company all claim to be purchaser s in good faith and for value, through 
Walker, the ae in. rach of BORE, of the title to the: tact in con- 
troversy. : 

Following the reasoning of the cirenit Codes in iting case roe the Puget 
Mill Co. ». Brown, supra, Sabin and Wilder must have had knowledge 
of all the facts surrounding the execution of the power of attorney by 
Morris and wife to Walker, have known that said instrument did not 
divest Morris of his additional right, and that the entry thereunder 
by Walker was without. authority of. law.- ‘Hence, none of them can 


aoe claim to have acquired any rights to the tract in question by transfer 
P36, from: Walker, through the execution by him of an alleged bona fide» 
_o instrument in writing; they are bound to take notice of any defect 


that may exist or appear in the record of their title, and. hence are e not 
| entitled to relief under the act of June 15,1880. ; 

’ For the same reasons and by virtue of HG same logie aaed ed the 

| circuit court in said cause, I hold that they are not bona fide purchas- 


ers within: the meaning of the body of section 7 of the ae of March .. : 
8, 1891, | rw 
But it is urged that said entry is saved by the proviso to Seaton’ i of 0 


. the act of March 3, 1891, for the reason that it stood unchallenged for : 
more than two years after its reinstatement. August 7, 1882. keg 
This position is not a tenable one. The reinstatement of said entry : 


. was for the express purpose, as stated, of examining into its bona fide a 


_. character, and was an express éontinuation. of the attack made upon 


it, or was itself a direct attack upon the validity of said entry by direct- 
| ‘ing attention to its bona fides.. | 

Nor is said entry saved by the third proviso of the act of Mareb 3, 
1893 (27 Stat. , 593), which 1. terms provides— 


that where soldiers’ additional homestead entries have pen made t or initi fated npon 
certificate of the Commissioner of the General Land Office of the right to make such 
entry, and there is 10 adverse claimant and such. certificate. is found erroneous or 
invalid for any cause the parchaser thereunder on. making proof 0 of such purchase 
Thay, per fect his title etc. | | 


The. practice of issuing eertiticaras of f right be the Commissioner of | 


the General Land Office: did. not arise until after the: issuance of the . 
circular of March 10, 1877, herein referred. to. and was. based. on the 


third paragraph of that cireular. As the entry in question wasmade 


- by Walker, as stated, in June, 1875, nearly two years before the origin 
of the e practice mentioned, | it is evident that sald entry W was not made Ob > 
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initiated upon a isteticata of right issued by the Commissioner of the 
General Land Office, and hence does not come within the confirmatory 
provisions of the act last quoted. 

_ For the reasons herein stated, your office decision holding the payors 
Falls entry of Morris for cancellation, is affirmed. | | 


a 


—_— 


- CONTEST—PRIORITY OF RIGHT—ESTOPPEL—STIPULATION, 
HENRY v. STANTON. | 


The failure of a party to proceed with a hearing in accordance with departmental 
directions does not estop him from asserting his Paar of right as against the 
intervening adverse claim of a third party. 

The terms of a stipulation entered into between parties to a contest: should not be 
enforced to the exclusion of the real questiou at issue therein, where itis appar-_ 
ent that said stipulation, with respect to such. matter, is without consideration 
and made apparently through inadvertence. 


Hirst Assistant Secretary Sims to the Commissioner of the Generab- 
Land Office, November 9, 1893. 


J fee considered the appeal of John W. Stanton from your office 
decision of June 20, 1892, holding for cancellation homestead entry, No. 


4028, in-the land district of Helena, Montana, in the case of Charles S. 


Henry v. Said Stanton, involving the SH. 4 of Sec. 25, T. 21 N., R. 3 EH, 
- The plaintiff and asrondant are seeking to acquire title to said land 
_ under the homestead laws. 

Your office concurred in the decision of the local officers, rendered 
on the 5th day of September, 1891, in which they hold that, from the 
evidence, Henry is shown to have made the first settlement, and is there- 
fore entitled to a preference right of entry. Stanton denies that the 
evidence shows such a state of facts, and contends, further, that Henry © 
had no legal standing before the local officers in 1 the oe hearing , for 
two reasons: | | | | | 

ist. Because he had failed to comply with certain provisions of de: 
partmental decision rendered April 20,1891. _ | 

2d. Because of a certain stipulation aaa agreement entered ‘ito. be- — 
tween plaintiff. and defendant on the 10th of July, 1891. 

In order to understand how this contention is related to the issue 
between the parties in this case, it is necessary to recite some facts in 
the history of the aers litigation, with reference to the land in - 
controversy. | 
_ It apppears that one fuels had made a desert land entry on the 
whole of section 25, including the land now in dispute, in September, 
1886; that in July, 1887, one Lux had initiated contest against the 
| entry of Hughes, and applied to enter the SW. 4 of said section; that, 
afterwards, in November, 1887, Sarah A. McBrine applied to contest 
the entry of Hughes and to file a declaratory statement for pre: emp- 
Yon’ of the SE, + thereof. oe 
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~ Tn ‘Apr il, 1888; Heur ‘Y inieeibed as contest against the said desert land ; : ca. 


entry, and. applied. to enter the SE. + thereof. . . a 
| Hughes relinquished his right to tie Ng and to the Sw. jr of thos sec- : 
_ tion embodied in his desert land entry, and Lux withdrew his contest, 
— waiving all prefer ence right of entry. At the same time Ww. F. Dean. 
- inade timber-culture entry for the WwW. 2 of oe Nw. t E and. the Ww. Ss of the 
SW. tof said section. | ae 
William W. Stanton filed pr e- erin declar atony Semen for ‘the 
 E. $ of the NW. 4, and. Sie ge H. Stanton filed, es ope declaratory 
statement for the NE. 4 
- At this time, it will ne ‘remémberéd, that Lox was. ‘eliminated. from 
the litigation, and John W. Stanton had not yet appeared. 
_. In November, 1888, Henry initiated a proceeding before the local 
officers, making MeBrine, Dean, and the two Stantons (Wm. W.and 
. George H.) parties defendant, alleging that his contest was. ‘prior to 
_ McBrine’s; that her papers had been fraudulently placed ou file, and. 


a) praying that the various filings: and entries of the defendants be can- 


a celed, aud that he be allowed to select any Doron of said section he — 


a chose, for entry. a bss" 
a The petition of Henry Was (denied by the local Onions s, and he appeale ed : 
.. to the Commissioner of the General Land Office. . 


_ After said appeal, and before the decision was made bed ‘ne Soins: be 
sioner, Hughes relinquished the remaining portion of land embraced — 


in his entry, McBrine relinquished her claim, and John W. Stanton = 
- made homestead eutry 4028. Whereupon Henry filed a supplementary 
paper, asking that Stanton’s homestead entry be canceled, and thathe = 
“be allowed pr eference right of entry. This was forwar ded to the Com- a6 
missioner, without action, by the local officers. | 


The accion of the Commissioner upon the appeal of Hear Y3 rendered | 


a oe September 4,1889, directed that a hearing be had before the local offi- 
~~ gers, between MeBrine and Henry; to determine which had the prior - 


right of contest. - | 

In the departinental desicion of ‘pel 20, 1891, ‘the same saieetion iS 
given, and all partes: defendant, excepl MeBrine, are. dismissed from . 
the case. _ 3 3 

Henry was miowed: sixty days i in ec to 4 pr pened: with his hearin gy 
| giving notice to McBrine and J. W. Stanton. Henry did not. comply 
with this direction, and, for that reason, Stanton contends that the 
| case is closed as to i, Now, it will be feniombaned that Stanton was 
not a party to the pracsedines: when Henry took an. appeal to the Com- 
missioner of the Gener al Land. Office. Homestead entry: No. 4028: was 
~ not then i in existence. 7 | | 

- When. the departmental decision WAS. ‘niade, McBrine had ceased to | 
be a party by relinquishment, and was, of course no longer in the way A 


me of Henry. Besides, that decision Was made i in determining the rights i 


of pana under his contest: with Hughes. ue case now under. con- ; 
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sideration is a proceeding to determine his rights under his contest 


| against the homestead entry of Stanton, the parties and cause of action — 


being entirely different. Heis not estopped by his failure to procure 
the hearing directed as aforesaid. This disposes of ground number 
one. 

Defendant made his homestead entry Nov ier 28, 1888, Plaintiff 
filed affidavit of contest January 23, 1889, and in March, thereafter, the 
testimony in the case was taken hefore an officer designated for that 
purpose. The final hearing thereof was postponed until the latter epee 
of the year 1891. | 

On July 10,1891, it was stindlated between ‘Stanton and the attor- 
neys for Henry that the above mentioned testimony should “take the 
place of the hearing which was directed between the parties hereto by 
departmental decision of April 20, 1891, and that the issue herein shall 
be deemed and considered to be the same as is defined and directed i in | 
' said department decision, and none other.” | 
_ The issue above specified was one between Charles 8. aon and 
Sarah A. McBrine; and was directed in order to give the former an 
opportunity to establish his priority of contest as against the latter. 


The agreement referred to was an arrangement made to be observed 


in the approaching homestead contest between the. par ties to this case, 
. iD which the issue is that of prior settlement. 
‘The contention of defendant is, that the terms of said incision | 


should have been enforced in the contest trial against his homestead, 


and that plaintiff should have been. limited to the establishment of his 
_ priority of contest as against a person who was then a stranger to the. 
case. That portion of the stipulation was without consideration, and 
was obviously entered into by inadvertence. Its enforcement would 
have been an absurdity. | 
The controlling question in the case 18 priority of settlement, and the | 
record justifies the conclusion at which you have eee 3: 
The decision is affir men : 


ARID LANDS-RIGHT OF WAY--FINAL CERTIFICATE. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
3 Washington, D. C., October 5, 1893. 
Registers and Receivers, U. S. Land Offices. | 
GENTLEMEN: | i 
The register is en directed to Hite, in red ink, across the face 
of each final certificate hereafter issued upon an orig nl entry or loca- 
tion made. subsequent to the act of October 2, 1888, for public lands 
lying west of the one hundredth meridian, the ile note, viz: 
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7 a < ae Patent t to contain reservation according to proviso to the act of eee _ 
: Say, 1890 (26 Stat., 391), relating to rights of way for ditches and canals.” - 


The certificate in all pre-emption entries for such lands, made sub- 


a sequent to.that date, should be similarly indorsed, without reference to 


. whether settlement is bc bo or oe statement filed ODEs or ; 


- : = subsequent to. October a TS88. 


- Very. respectfully, oe . , a 
a bose ae _ Epwarp A. Bowmrs, 
"Approved ° . = a Assistant Commissioner. 
Hoxe SMITH, ee ee 7 eo ee ar crs 
| Secretary Ye 


= 


7 HOMESTEAD CONTESt-SETTLEM ENT ierrs. 2 


Brown vs | HowLers ET AL. 


The departmental ruling that the notice given 1 by se séleméut extends only to the 
quarter section on which the settlement is made, is general in its application, 
and covers @ case of settlement: on a tract that has public land on one side ouly. 


First Assistant Secretary Sims to the Commissioner of the General Land 
- | Office, December 11, 1893. 


This case involves the N. $ of the SH. 4 and lots 9 and 10 of Sec. 31, 
T. 40 N., R. 10 E., Wausau land district, Wisconsin, and is before the 
Department aon appeal by Orrin W. Avery from your office decision 
of July 11, 1892, awarding lot 9 to Orrin W. Avery, lot 10 to Daniel 
W.. Brown; and. the N. 4 of the SH. 4 to the entryman Henry Howlett. 
This decision was reached as the two settlers Avery and Brown had 
settled upon the respective lots simultaneously, and as neither of them 
had made any acts of settlement upon the N. + of the SE. 4, lots 9 and 
10 not being on the same quarter. section, the decision appealed from — 

held-that the homestead entry should remain intact as to the por tions 
— upon which no settlement was made. | 
- There is no issue as to that por tion of the decision. eiving lot 10 to 
Daniel W. Brown, and Avery, in his. appeal, raises only the question 


as to that part of ies decision that awards land to the entryman, and. - | 


ae : argues at length that the holding of this Department that the notice tae 


given. by settlement extends only to the quarter section upon which the 

settlement was made is erroneous. That: rile is too well established 

- now to consider the argument, and. is too well supported by equity to. 
need any defense. But.it is further urged that in the particular case 


at. bar, as there was only government land on one side, settlement on : 


4 either lot 9 or 10 could only be construed to mean settlement upon 


: sufficient, land to constitute a quar ter section, and. as the amount over — 


: . : and above lots 9and 10 to make a quarter section could only be had ; 
oe *e from. the N. $of the SE. . 4 that the notice given bye settlement on ner eee: 
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lot 9 or 10 must have extended to that portion which, under the deci sion _ 
- appealed from, was given to the entryman. The rule of this Depart- 
ment above cited, is a general one, applying in all cases, and is not 
affected by the circumstances here urged, and after an examination of 


the record and evidence, it appears that the decision eppealee from was 
; correct, and the same is meres affirmed. : A A 


—— 


CONFIRMATION—SECTION 7, ACT OF MARCH 8, 1891. 
O’DWYER v. HERRON. 


- The confirmatory provisions of the body of section 7, act of March 3, 1891, extend to — 
an entry made by a minor, if such pay is otherwise within the terms of said 
section. | 


| Pirst Assistant Seer etary Sims to the Bainwieninaey a the Cee: Land. : 
Office, December 9, 1893. | ; 


' [have spisidersl the case of Robert O'Dwyer v. J enh E. ‘Herron, in-- 
volving the pre-emption cash entry made by the latter for the SE. 4 of 
Sec. 35, T. 111, R. 79, Pierre land district, South Dakota. |. | 

| Edmund H. Buches alleging himself to be a transferee, applied to — 


intervene, asking for confirmation of the entry for his benefit, under 


the 7th section of the act of March 3,1891 (26 Stat., 1095). Your office | 
decision of July 2, 1892, held that the entry was songenel bys said act. 
From said denen the contestant has appealed. 

The principal ground of appeal, and the one upon which contestant’s | 

counsel in his er SUMeUe appears to rely | as being conclusive 1s, that 7 
- your office erred— = | 

‘In holding that this case should be governed by the soliapuetion of sectiba 7, of the 
act of March 3, 1891, as made in the case of Axford v. Shanks (12 L. D., 450, and 13 
 L. D., 292), and in the case of Joseph Rush (14 L. D. ney for the reason that the 
Batay, in qnestion was void ab initio. 

The ground of his contention that the entry was void ab initio lies in. 
the fact (alleged) that the entryman was not twenty-one ce s of age at 
the time when he made the entry. | 

The Department, however, has frequently decided, notably aia re- 
cently in the case of Bomgardner v. Kittleman (17 L. D., 207), that an_ 
entry made by a person under a one years of age is not void ab 
milo, ? 


Counsel’s contention that the Geansier ee had sitiisiont notice that the : 


entry was void is irrelevant in view of the fact that it was noé void; 

and his citation of Roberts v. Tobias (18. L. D., 556), and Robert ith | 
- Garlichs (12 L. D., 459) in support of his Goutondon: have no bearing, ©. 
in view of the fact that the question at issue in said cases was whether 
certain canceled entries should be reinstated in order to be confir med, 
while i in the case at bar the enity has not been canceled.  s 
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one are nine 6 allegations: of error in ‘the. appeal. ta: the Deparcuent - 


one of which requests the consideration of the ten allegations of error = 


in the appeal from the local officers 10; your. office, making a total of | 


_ - nineteen of such allegations. The most ‘of these are dependent upon 


the principal one above cited, and an answer to one is an answer to all 
this class of allegations. The others are for the most part immaterial 
or irrelevant. Thus counsel alleges that your office erred— In finding 
as a fact that the contest herein was begun December 28; 1890, as a 
3 affidavit of contest was filed March 24, :1890.”. 
Whether the contest was begun March 24, or December 23, 1890, is 
wneny immaterial, in view of the other facts in the case. 

Counsel alleges that your office was in error in holding the entry for | 

confizmation “for the reason that it does not appear from the testimony. 


that the land had not been eeeonvey ed by Roche to the claimant . 
Herron. ye | 


The abstract of title filed i in ihe case Uaiegen 110 cae reconveyance; ae 


ee and the certificate. accompanying the same states thatit “is a full,com- | - 
ard plete, and correct abstract of al! conveyances upon record affecting the 


Same. ” Counsel for contestant does not. show that. said certificate is 
eS false, or that there has. been any such reconveyance. | 


The eutry in. question possesses all the qualifications saiitnits to its 


3 7 contir mation ander the 7th section of the act of March 3, 1891. It was | end 
Fae uncanceled and in existence at the date of the passage of said act; final oe eo 
ee proof had been. made and certificate issued ; ‘there was. “no aces se 


s | claim originating prior to final entry;” it had been ‘sold: or encum- - | 
- bered. prior to the first day of March, 1888, and after final entry, to - 


bona fide purchasers or encumbrancers, for a valuable consideration ;” 


and no government agent had found fraud on the part of the purchaser, 


a 7 _ I therefore affirm ‘the. decision of a office holding. the entry 1 for con- ; - 
- - firmation. eee SRO, on es , a oe! | | 


CONFIRMATION— “SECTION 45 , ACT OF MARCH 8, 4s91. 
UNITED STATES V. WAGNER. 


A mortgagee is not entitled to protection under the confirmatory provisions of sec- | 
tion 7, act of March 3, 1891, if the mortgage is executed DEOr to the submission - 
of final pr oof and issuance of certificate thereon. 


First Assistant Secretary Sims to the Commissioner of the General Land 
Office, November 24, 1893. 


Thave considered the case of the United States v. Amelia ‘Wagner, | 


2. i appeal by the McKinley Mortgage. and: Debenture Company, trans- 
a feree, from your office decision of July 18, 1892, holding for cancellation 


e pre- emption cash. entry No, 3684, of: ee Wagner, for the SE. 4 of | 


oo - Se ec. 9, T, 32 B. 39 W., of the Garden ners land district, Kansas. 


oe : 
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This case is now before the Department the second time for adjudi- 
cation. _ 

December 1, 1886, the ai Amelia Wace a said etry for the - 
land in aontroeena January 18, 1888, the entry was held for cancel- 
lation upon the report of Special Avent Clary, alleging that claimant. 
did not maintain a continuous residence on the land. Mrs. Wagner ” 
made application for a hearing, which was ordered April 20, 1888, to 


ascertain the facts, and hearing was held September 13, 1888, and upon’ 
. the testimony adduced the local officers held that claimant had failed to 


comply with the law, and recommended the cancellation of the entry. -_ 
Claimant appealed, and on May 5, 1890, your office approved the finding 
of the local officers, and held said entry for cancellation, subject to the | 
right of appeal. The case was then brought to the Department on 
appeal by the McKinley Mortgage and Debenture Company, alleged 
grantee of the said Amelia ‘Wagner, and on July 6, 1891, it was held - 
here that ‘‘The evidence as to the defaults of the sAbeyiial fally war- 
rants your judgment, but it would appear that at some time since the 
allowance of the entry the land has been sold ‘to the epee nts herein”, 
and directed that — 

If the McKinley Mortgage and Debenture Company (alleged grantee) will show 40 


‘your satisfaction, that it purchased this land in good faith, prior to March 1, 1888, - 
and in all respects comply with the circular of May 12 , 1891 (12 L. D., 450), p atent 


will issue for the land described, under the provisions of section seven of the act of -_ 


March 3, 1891. If the appellant fails to comply with these requirements within 


ninety’ days from notice of this decision, the judgment of : your office will stan. 


affirmed, and the said entry will be canceled. 


On J uly ‘18, 1892, as aforesaid, your office, after eousiderins fhe evl- 
dences of title of the ‘said McKinley Mortgage and’ Debentnre Com- 
pany, held the same insufficient to entitle said company to any consid- 


eration as grantee under the law, and again held said Wagner's entry — 


for. cancellation. From this decision the said alleged grantee again 


appealed, and the case is now before the Department, on. assignment J : 


of errors substantially of law and of fact. 
The question as to the rights of the said Amelia Wagner, b by. virtue = 
of her entry, settlement and improvements, has been passed on by the — 
Department and is res judicata, and the only thing now to be consid-. _ 
ered is the right of the said entryman to patent for the land, out of- 
consideration for the alleged equities of the appellants under and by 
virtue of an act approved March 38, 1891, (26 Stat., 1095) entitled “An 
act to repeal the timber culture laws, and for other purposes. y | 
Said act provides that—- 7 7 


_ AJl entries made under the pre-emption, nomeeean desert land or ‘timber culture 
laws, in which final proof and payment may have been made, and certificates issued, 

and to which there are no adverse claims, originating prior to final entry, and which 
have beén sold or incumbered prior to the first day of March, 1888, and after final 
entry to bona fide purchasers or dncumbrancers for valuable con sideration, shall, un- 
less upon investigation by a government agent, fraud on the part of the Burehaver 
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has Been found, pe. confirmed: aiid patoneed upon satistnotory proof ‘6 the Land De- 


— partment of such sale or incumbrance; 


and by departmental circular. of March 8, 1891, satisfactory proof of | 
sale or incumbrance 


i should. consist of thé original seed or mortgage. ae die evan and. also all. | 
_ deeds showing title in the present claimant, or certified. copies of such instruments, 
or a certified abstract of ‘the proper records showing the chain of. title back tothe | 

entryman, together with satisfactory proof that the incumbrance has not been dis- ee 3 


charged, -or that the land has. not been reconveyed. to the entryman. | 


‘Tt appears from the record that the entryman Amelia. Wagner made 
final proof and payment, and received certificate | December 1, 1886. | 

.. The mortgage under which appellant, claims,’ bears date N oveniber 1 ee 

--: 1886. Appellant asserts that this is not the true date of the execution rc 
- of said instrument, but was only assumed as a nominal date under . 


~.. their: regulations, for the purpose ot expediting business, and. allege 


- that said mortgage was in fact executed November 23, 1886, that being - | 
the date of the acknowled gment of said mortgage, but. even admitting : 


i the truth of this contention, I fail to see how appellants are aided 


. thereby. The act of March 3, 1891, (supra) as has been’ seen, applies 
ae only in cases “in which final ee and payment may have been made, | Rak 
and certificate issued”, and in the case at bar this condition precedent, = 

is lacking, for the reason that certificate did not issue until December 
a** ss I, 1886, eight days after the alleged true date of the mortgage. This - 
- provision of said act must be construed strictly. If it were otherwise, = 
all fraudulent entries could have been protected by incumbrances. 
executed | prior to the. offering of final proof in anticipation of its ee ; 


“ | tion, and in this way. been pr otected. from cancellation. 





Entertaining this view, it is unnecessary to. notice. the question as 


oe to whether title is shown in the present claimants. ‘The judgment of | 
ay your office i is oy approved and affirmed. | 


OKLAHOMA LANDS-SETTLEMENT RIGHT. 


2 = ‘Duan ». SIMMONS. “an 


“One who is: canine cally willin the Seneltory: of Ob lahoia prior to eth time fixed. for 


opening the lands therein to settlement, and takes. advantage of such. presence. 

to select land in advance of others, is disqualified thereby t0 make entry of 
land in said territory, though he subsequently goes outside of the DOUnMArIES | 
| ther eof and there remains until the time fixed on bo ay . . 


nari First Assistant Seeretary ‘sins to the Commissioner r of the General Lana ~ 


Office, N ovember 18, 1893. 


On. the oth of } May, 1889, S: ames H. Simmons tide nowiestead entry 


we lots 1 and 2, and the E. } of the NW, dof Sec. 30, T. 19 ON, R. 3B. 
ae land district, Oklahoma. ie 2 cae. Bae Pe 
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On the 20th of June, 1889, Alvah L. Dean filed an affidavit of con- 
_ test against said entry, alleging that Simmons settled upon and 
occupied said tract prior to the 22d day of April, 1889, and before 12. 
o’clock noon of said day, and subsequent to the President’s proclama- 
tion opening said land to settlement, in violation of the act of Con- 
gress, and of the President’s proclamation in conformity therewith. 
With his contest affidavit, Dean mee an Pepe reanon 1 make home- 
stead entry for the land. 

A hearing followed, which resulted in a ae ue by the local officers 
on the 7th of January, 1891, in which they said: 


We find from the evidence that the entryman, James. H. Simmons, entered upon 
and occupied lands in Oklahoma prior to noon of April 22d, and subsequent to 
March 2, 1889, in violation of the act of March 2, 1889, and the proclamation of the 
President issued in pursuance thereof, We recommend that said entry be canceled, 
and that contestant be awarded a prérerence right of entry. a | 

From such decision Simmons appealed to your office.. While such 
appeal was pending, to wit, on the 17th of September, 1891, Frances. 
EK. Dean applied to make Tomestead entry for the land. Her applica-. 
tion was rejected on account of the prior entry of Simmons, and the | 
pending contest of Alvah L. Dean against said entry. From such 
action by the local officers she appealed to your office, and in her 
appeal she alleged that Alvah L. Dean, the contestant agaiust the — 
- entry of Simmons, was her husband, and that he died on the 13th of 
September, 1891. As his preference right was lost by his death, she 
asked that she be allowed to enter the tract as the first legal applicant, 
in case the entry of eumiens should be canceled as the result of said 
contest. | 
On the 19th of March, 1392, : a decision in the case was epee ed by 
your. office, in which the judgment of the local officers in the contest 
against the entry of Simmons was affirmed, and said entry held for can- _ 
cellation, subject to the usual right of appeal. The decision of the 
local officers, in rejecting the application of Mrs. Dean to make home- 
stead entry for the tract, was also affirmed, with the eo of appeal, of 
which she did not avail herself. 

The attorney for Simmons accepted notice of. your office decision of 
March 19, 1892, on the 24th of that month, but made entry on his con- 
test docket that such service was accepted on the 31st of March. This 
mistake was not discovered by him until the 28th of that month, when 
he went to the local office-to obtain some data upon which to base an 
appeal in the case. He was then informed that his time for appeal had 
expired, that theentry of his client had been canceled, and that another 
entry for the land had been allowed. He perfected his appeal, and. 
tendered it at the local office, which was rejected as not being in time, 
and thirty days were allowed for appeal from said decision. a 

Such appeal.was taken,.and on the 29th of June, 1892 your office ad- 
vised the local officers éhiat they were without authority to cancel the 


* 
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‘entry of Simmons, without j inétiuctions to that effect font your - office, aa 


~ and that the homestead entry of Mrs. Dean had been improperly allowed, 
A and suspended the same.. Your office also refused te accept the bal _ 
of Simmons, or account of not having been filed within the time allowed | | 
by the rales of practice, and allowed him twenty days within which to 


apply to the Secretary of. the Interior for a writ of certiorari, under 7 

rules of practice 83 to 85 inclusive. Within the time allowed, such writ 
was applied for, and granted by the Seer etary on the 3d of December, 
1892 (15 L. D., 527), | On December 16, 1892 2, your. office cer tified the | 
record to the Department, in accordance with the instructions contained 
in said writ, and the questions presented by the appeal of Simmons 
from your office decision of Mav ch 19 ie are now before. me for deter- 
mination. in : | a 
_ The evidence at the heating’ eStablighed the fact. iat Simmons, with - 
several other persons, w was within the Territory of Oklahoma in the. 


= month of March, and the fore-part of April, 1889, and engaged in exam- . * 


ining and. selecting tracts of land which. they ecieed to secure as home- 


i, steads.. That they searched for corner stones and section lines, and 


- engaged in surveys by. which they were > enabled to desig nate the lands ae 


a desired by them. 


_After being made aware of the provisions of the act opening the inna no 


: = to settlement, and of the contents of the President's proclamation in | 
conformity therewith, Simmons, and some of the other persous who had 
been engaged as above stated, went outside the Territory, and remained 


outside until twelve o’clock noon on April 22,1889. He reached the 


ae: land. in question between half- -past twelve and one o’clock on that day, 7 o 
-.. the land being the same, or in the immediate vicinity of that upon — 


_ which he had camped, when he was = Does within the Ronitory 
, prior to that time. : ; 
: - There are. several errors. in is (eeion aye of, enumer nated | Lt: 
the notice of appeal before me, but the principal question involved in 

- the case is stated in the sixth, which IS as follows: | i 

a That the Honorable Commissioner erred i in holding that’ ‘thie presence: of fistondant 
in the Territory, his camp in the immediate vicinity of the tract which he:finally. 
entered, and his participation in the crude surveys are’such evidence of advantage 
gained over others who were not in the Territory prior to noon of Apr il ua 1889, as 
“+o warrant the cancellation of defendant’ 3 entry. 7 ‘ : 

Tre question pr esented in this specification, on "Goan repeatedly 
passed upon by the Department, and it has: been uniformly held, that 
persons who were. within the Territory prior to its opening for settle: 


- ment, and who. took advantage of their presence to secure lands in - ea 


7 advance. of others were disqualified to make entries. This has been the ; 


he ruling in cases where persons were lawfully within the Territory, and 


7 with much greater reason should it be so held in reference to those who a see 


were unlawfully therein. A few of the late departmental decisionsupon 


this ees are Winans. ev Beidler (15 L. D. eee Hagan vy, Severns | 
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et al, (15 L. D. , 451); South. Oklahoma v. Couch et al. Ce oi ae 132); 
see also Smith v. Townsend (148 U.S8., 490). | | 
Of the fact that the presence of Simmons in the Territory prior to its 
opening for settlement was unlawful, and. that he took advantage of — 
such presence to the disadvantage of others, there can be no doubt. - 
‘He is therefore disabled to make entry in said Territor Ys. anc the deci- _ 
sion appealed from is accordingly aflirmed. | 


“h 


APPLICATION TO ENTER—PRELIMINARY AFFIDAVIT. 
ADY tv. BOYLE. 


‘An entry based upon an appheation and preliminary affidavit executed while the. _ 
land is not subject to disposal is invalid, aud the defect can not be cured in the 
presence of an intervening adverse claim. 


First Assistant Secretary Sims to the Commissioner - “Of the General. 
Land a December 15, 1893. , 


f 
a > 


I have considered the case of C. E. Ady v. Zipporah Besiaso on appeal 
m8 by the latter from your decision of March 12, 1892, holding for can- 
cellation her timber culture entry for the NE. 3 of Sec. 29, T. 123 Neg 
R. 73 W., Aberdeen land district, South Datora: 

The fists are fully set forth in your decision appealed from, and need 
- not be repeated here, further than to say that Mrs. Boyle, or her attor- 
ney for her, filed the relinguishment of Julius A. Hoffman (executed 
January 3, 1889 ,) for the land in contest on January 25, 1889, and on 
_ the same day mate entry of the tract upon entry papers that fad been. 
previously executed by her. Thereupon your decision held that her 
entry was invalid, and could not be allowed to stand, ‘‘for the reason 

that there was a valid entry upon the land at the time of the execution 
of the papers.” 

The appeal alleges ‘that ‘eed decision was econbtar y to the practice 
established in the local land office prior to said decision, and” it “was © 
the practice at the filing of said relinquishment to meant filings that 

7 were dated prior to the filing of the relinguishment, 

On December 22, 1877, this Department rendered a decision in the 
case of Hiram Campbell (50. L. O., 21), holding that— 

In no case can an affidavit made while the land is appropriated, under the provi- 
sion of law, be received. To allow such a course would bs an encouragement to the 
sale of claims on the part of settlers—a practice not recognized by law or sanctioned 
by this Department. ; 

On Januar y 8, 1878, , your office issued a cireular to r saison and. receiv- 
ers (4 C. L, O. 167), which, after referring to the fact “ that applications, 
and sometimes affidavits, in blank, are left in the hands of district 
officers, prior to the cancellation of entries, to be filled out with ee 
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- and agi recognized when notice of such cancellation i 1s. s received, ” "sai 
in conelusion— eRe, B : : 


You are hereby instructed ioe to tiiico. or pmol’ in your possession such papers, nor | 


recognize them when pr esented by attor neys, where you know them ‘to have been. ak. ee 


- actually made by the applicant at: 2 date prior to the time when the land applied for 
was legally liable.to disposal.. . et Sed 


The above mentioned cir cular quoted rastrdchons to bhi: same > effect 
from the prior circulars of May 18, 1876, and: {¥ecember 7 1877. The 
same principle has since been applied. in the depar enetital decis- 
ions of Johnson Barker (1.L. D., 164); Staab 4. Smith (3 L. D., 320); 
Holmes v. Hockett (14 L. D., 127); and others. In the case of Hiram 
Campbell (supra), the applicant, “in the absence of any adverse claim,” 
was permitted to file a supplemental affidavit, and thus perfect lis ap- 


Pies plication;” but in the other vases cited, adverse claims. had intervened, | 
and this was not allowed. In the case at bar the applicant. did not: 





= offer to amend aud. perfect. her sppuceon until al adverse claim had . 
= intervened. | 3 | | 7 


The applteant is manifestly incorr ect i in dice contention that the fact? - 


oe that the officers of the local office where this entr y was made had habit: 
: ually violated your frequently reiterated instr uctions, and disteg arded — 


numerous: departmental decisions, constitutes . a reason why the land 





department should now abandon its long- established, uniform and con. 


~ gistent “practice. 


The only other error alleg ced. 1s, eae said diccisiei was contrary 
to law and the rules and practice of the land department. a This allega- 


tion is: not sufficiently specific to war rant consider ation 1 (Levi W. Hul- 


bert, 12, L. Ds, 29g Your decision is ‘aitirmed. Os 
“SUCCESSFUL CONTESTANT—NOTICE or CANCELLATION— ALIEN. 


| BJORNDAHL e@, M OR BEN. 


A successful contestant is not required to Seeciscats ee right of entry until 


he has received due notice of the cancellation secured by his coutest. ay 

The alienage of a contestant will not defeat his subsequent exercise of the prefer- 
ence right, os he is qualified in the. matter of: ucouey when he applies to 
enter. ‘ 


First Assistant Secretary Sums to the Commissioner ae the General 
Land Office, December 15, £893. 


Ona contest brought by Soren. N. Bjorndahl, your office on April 9, 
1889, canceled homestead entry No. 5996, made by Peter E. Sandager, 


July 18, 1882, for the SE.4, See. 34, T. 158 N. Re 56 W., Grand Forks, - 


~ North Dakota, | | 
_ On April 13, 1889, the toed ffioars: by: rec pisteiel letter, notified Be 
| Erickson, contestant’s attorney, of the cancellation and of the prefer- 
ence moe of hanes ee. the letter to ‘Hangdon, Dakota. | 
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About the time the case was transmitted from the local: ofits to your 
office, Erickson removed from his former place of busittess—Park River, 
~Dakota—to Langdon, in the same State, and it not being convenient . 
for him to act lo: iger as the attorney, Bjorndahl dismissed him, and — 
appointed one J. H. McCullough as his attorney, and so notified the — 
local officers, who made a note of the change upon their records. But — 
the substituted attorney was not notitied of the cancellation, nor did 
Bjorudahl receive such notice until settlement was. made on, me land 
by another, as hereinafter shown. 

On June 14, 1889, Reinuart C. Morben filed his pre- emption seca: 
atory statement for the land, alleging settlement thereon May 29 of — 
that year, and, ou June 21, 1889, Bjorudahl filed his de: slaratory bale: - 

ment for the land, “llesing settlement June 13, 1889. a 
- . After due publication of notice, Morben submitted final proof before 
the register and receiver, on Janunty 29, 1890, and, on the same day, 


- Bjorndahl filed his protest: agaist its a ecaD RIGS: The register and — 


receiver recommended that Bjorndahl’s filing should remain intact, for 
the reason that he had not been notified of his preference right of entry 
as a successful contestant, wid that Morbei’s filing oe cancelled with- 
out prejudice.” 

Onappeal, your office by decisio: i, dated March 24, L, 1892, held Morben’s 
filing for cancellation, for the reason that his feslenus on the land was 
pot sufficient to establish his good faith. | 

A further appeal brings the case to this: Department. — 

It sufficiently appears that Bjorndahl did not have notice of the can- 
cellation of Sandager’s homestead entry, and of -his preference right of 
entry. Having atvised the local officers of his substituted | attorney, 
and a note of that change Laving been made on the records of the local 
office, the notice thereafter sent to his first attorney, who, in the mean-. 
time, had moved away, was not a sufficient notice to him, and he was 
entitled to thirty days from the receipt of notice of the cancoladon of 
the entry within which ’to exercise his preference right, notwithstand- 
ing a tiling had been made by another, duly qualified, after the expira- - 
tion of the thirty days generally given to a successful contestant. 
Walker 7. Mack, 5 L. D., 183; Robertson v. Ball ¢¢ a/.,10L.D., 41. 

It appears that Bjor nila was an alien, aud that ie did not acclaie 
his intention to become. a citizen of the United States until June 5, 
~1889, six days s after Morben had made settlement on the land. 7 | 

Under the terms of section 2 of the act of May 14,1880 (21 Stat., 140), 
the question of the qualification of a contestant to make entry does not 
arise until he applies to exercise that right (Moore v. Lyon, 4 L. D., 
343). Bjorndahl’s. thirty days notice not having expired when he filed 
for the land (June 21, 1889), and having then declared his intention to — 
_ become a citizen, his rights were superior to those of Mor ben, although, 7 

the latter’s filing was first of record. . - 
q think the register and receiver properly disposed of the case. The 








682 "DECISIONS: ‘RELATING TO ‘THE PUBLIC LANDS. 


: 6 






‘question of whether Morben dia « or r did not continuously reside on ‘the | = . 


Yand i is immaterial. | G8 Sia2 , | 
7 The conclusion reached i in your ; said oflice decision is correct, and 
| the same is s therefore affirmed. ) : eee. oe em, 


TIMBER CULTURE CONTEST—JURISDICTION. 
HATTER v. CARMACK’S HEIRS. 


The question of jurisdiction is one that may be raisod at any stage of the proceedings, _ 

and a judgment on the merits of a case should not be rendered where it is found 

that jurisdiction of the person of the defendant has not been obtained. 

In proceedings against the heirs of a timber culture entryman jurisdiction is not o 
“acquir ed j in the absence of notice to -_ the heirs, or due appearance on their part. - 


= First Assistant Seoretar y ‘Sims to the Commissioner r of the General Land oe 


Off ‘ce, December 15, 1893. 


8 


On: the 6th of September,’ 1887, “Cornelius: Cannnee nade dampers 


oS | culture: entry for the NE. got Sec. 13, Tr. Ww S., R. 27 ie ee 7 - 


land district, ‘Kansas. - 


“On the 8th of Sepiuibers 1890, ‘William BE. ‘Hatter fied ane affidavit ee 


of contest against said: entry, allegi ing that the entryman. while living, 


e eS failed to. ‘comply with the requirements of the timber. culture law, es — 
ee 2 specifying g the particulars in which he made default, and that his heirs, Saee 


since his death, had failed to cure his laches, and. that said failures — 


still existed. He also made oath that the entryman died. the latter 3 








part of January, 1890, leaving a wife and one son as his heirs, and- 


7 leaving no will, He also stated that he was not acquainted with the ee 


given names of said wife and: son, who were the only heirs of said) 
-.. deceased entryman. With these affidavits he. filed his: eee Ur 
make timber culture entry for the lands oa 
—-. Notice for hearing was thereupon issued, citing aie ee to appear au 
~ at the local office on the Tth of Noverber, 1890, On that day, the 


contestant. applied for a continuance to January 6, 1891, in order that 
service might be made upon the parties. His application was allowed, 
and a new notice issued, directed to “Zilpha Carmack, widow, and 
Cacins ©. Carmack, son, the heirs and legal representatives of Cor- 
nelius Carmack, deceased.” 

A copy of the notice was mailed to. the widow, in registered letter, 
directed to Portland, Oregon, and received by her on. the 20th of 
November, 1890. The copy to the son was received by him at Larned, — 
‘Kansas, on the 14th of N ovember, 1890, according to the return See 


try card. No other service was made upon ‘them, and no other parties Se 


; qvere served. 


| The local officers report that. att: a sea on. he 6th. of. J anuary, ee 
1891, the contestant ‘appeared. in Ta and Py: Belerney: and that =i 
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cA. HL Blair, Esq., entered an ‘appearance for ite defendant, Zilpha 
| Carmack, and. for Carrie E. Byers and Wiley N. Carmack, who claimed 
to be legal heirs of Cornelius Carmack, deceased, and ie defendant | 
_ Cacius C. Carmack, although present during the trial, entered no 
_ appearance, and did not participate therein.” 


At the hearing, after the contestant’s proof had. been submitted, there. _—_ 


was offered in evidence, an affidavit made’ by Carrie E. ‘Byers, in Stark 
county, Indiana, on the 26th of December, 1890, in which she made > 
oath that she was. over twenty-one years of age, and a daughter of 
_ Cornelius Carmack, deceased, the entryman in this case, and that she 
was first informed on the 20th of December, 1890, that a contest had 
been filed agdinst said entry, and that no notice of such contest had _ 
been served on her prior to that date. A similar affidavit was presented, 
mate by Wiley N. Carmack, who made oath that he was a son of ane 
deceased entryman, and over twenty-one years of age. 

A paper to which the names of the parties making these affidavits is. 
signed, which authorized A. H. Blair to appear as their attorney in. 
this contest case, forms part of the record before me. Blair filed no 
authority to appear for any of the other defendants, nor did he file any 
formal appearance in the case, although he took part in the trial. 

The attorney for the contestant was sworn in behalf of-his client, and 
stated that he was informed and believed that Cacius C. Garmavk Was 
a minor, under the age of twenty-one years, but that he had been unable 
to ascertain the name or residence of his guardian, or to propure any 
Service upon him. ; 

On the 6th of February, 1891, the local officers rendered a dacision 
in the case, in which they found that there was no proof in the case, 
showing that service had been made upon Cacius C, Carmack, or that 
he was not an.infant. ‘They said: | = 

An examination of the papers in the case discloses a receipt for a registered. letter, ; 
- mailed November. 8, 1890, and a registry return receipt therefor, bearing the stamp of 

the. receiving post office, of November 14, 1890, but there is no affidavit or other 
. proof to show what the contents of such letter were, or the age of the defendant,’ 
Cacius C. Carmack, 

On the 14th of Mar ch, 1991, the local officers rendered a second 

decision in the case, in which they. found that no sufficient notice had 


been served upon the defendant, Cacius ©. Carmack. Thenotice served _ 


was therefore vacated and set. aside, and they allowed the contestant 
thirty days “within which to apply for a new. notice to be served on 


said Cacius C. Carmack, or his legally appointed guardian, as the law 


shall, upon a full. investigation of the facts, be found to require, and in 


the event of his failure to so amply for a new notice, that this case 7 


should be dismissed.” 

On the 21st of April, 1891, they rerider ed a third and final ieeision? | 
in the case, in which they stated that the contestant had failed to. apply — 
‘for a new notice, or to make any other or additional service upon Cacius 
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| G; Carmack, but had filed exceptions és their ruling , evidently intend: 


_ ing to Sant upon such exceptions. They expressed the opinion that 


- their former ruling in the case was correct, and said: “In accordance _ | 
- therewith, we now hold that this case should be dismissed for want of 


Sacto by the contestant.” 


From the action of the local officers, an appeal was ioe anc on 1 the ci 
25th of Mar ch, 1892, your office found that they had correctly disposed. 
of the case upon the question of jurisdiction. Upon the testimony 
taken at the hearing your office found that the contestant had failed. 

to sustain the charges contained in his. contest affidavit. With such go 


| ~ modifi cation, the decision of the local officers was affirmed. 


A further Aneel brings the ease to the Department, and among: the 
| objections urged, is that the decision upon the merits of the case Was - 
contrary to the evidence submitted at the hearing. This raises the ~ 
question whether any judgment upon the merits of the case was proper, ee he 
after your office had found that jurisdiction of the person of thedefend- — 
* ants had never been obtained in the case. In other words, cana court, 


. which has 110 jurisdiction of the person of the defendants, render a 


judgment in an action which determines their property rights? Tam 
clearly of the opinion that this cannot pr opetly be done. It must be — 
. admitted, that if judgment in such a case can be rendered in favor of - 
the defendants, one could, with equal propriety, be rendered against — 
>. them. The bare statement of the proposition exhibits - its” absurdity. 


BB would lead to allowing a person to come before.a court. and make @ 


statement of facts, which he claimed to be able to prove, and to ask 
Blew the court if, upon suel. showing, he could. succeed in case he. should . 
ae bring an action. This is not the purpose and province of courts and 
judges, but rather to determine issues properly io hed, after the Dena : 
have been legally brought before them. | 


It was established as a fact in the case, that Cornélitis Onemasks 


> when. he died, left a widow and three children, the youngest: child 
being a minor. No service of notice of the hearing was” in any man- Denes 
ner made upon the two adult children, while the only service which | 
Was claimed to be made npon the widow and. minor son, was by mail- 
ing to their address, copies of such notice in registered letters, which. 
letters were received by them. While service of notice of contest. bye 
a register ed letter was recognized as sufficient at the. time this contest 3 
_ was initiated, the local officers held that no legal service in this case 


had been made upon the minor defendant... 


os Anche: appeal to the Department the contestant urges ; that. it was 
not the province of the local officers to raise the question of proper — 
ger rvice, but that the defendants were the ouly proper persons to object 
to their jurisdiction on that ground. He also insists that the question, 
should have been raised before proceed ing to trial, and that the objec- 
‘tion of the local officers comes too late. In this ie is in error. The — 


question of jurisdiction is one that may be raised at any stage of the ue 


* 
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pro ceedings, and upon slight suggestion in all tribunals: : avid where 


doubt of such jurisdiction arises, it is usual and proper to look fully — - | 


into thereason and authority of the matter, in order that a judgment: 
may not be improvidently rendered, which may have no binding force 
on account of a want of jurisdiction i in the case. (Rancho Alisal, 1 Le 
D., 173). | 

~ "The contestant, in his appeal, calls atte eh to the fact that the laws: 
of Kansas allow service of summons upon minors over fourteen years 
of age, the | sane as upon adults, and does not require service in such 
cases, upon parents or guardians. While this is so, such service must 
be made in accordance with law, and the minor is not authorized to. 

| appear as a defendant, other than through a Boerne ad- litem, cuy 
appointed by the court. 

It is not necessary to point out ‘the difference between an action 
‘commenced by summons, and a contest against a timber culture entry.. 
It is sufficient to find that the service in the case at bar did not confer 

“jurisdiction upon the local officers, over the person of the minor. 
defendant, and authorize them or your office to render a judgment i im 
the case upon its merits. . 

Appearance by attorney having been made onthe part of: the widow? 
without objection to the sufficiency of the service upon her, and the 
adult children having authorized an appearance by attorney for.them, 
the local officers had jurisdiction of three of the four defendants., Of the | 
person of. the infant defendant, however, no jurisdiction was obtained, 
although the contestant was allowed annie opportunity by the looar: 
_ officers to secure service npon him, after it was made to appear that no 
proper service had been made. Of this opportunity he refused to avail 
himself, and the local officers thereupon very properly dismissed his. 
contest, on the ground that they had not such jurisdiction of the person: 

of all the defendants as would authorize them to render a i ment 10: 
the case upon the merits. | as . 

Notwithstanding this action by them, and the concurrence in its cor-| 

rectness, your office proceeded to render a judgment | upon the merits of _ 


a case in which it had just held that it was without jurisdiction. In so | 


doing , there was error, and that partof the decision of March 25, 1892, 
och the merits of the contro oversy were passed upon, is hereby ee 
aside, while that part thereof in which the action of the local officers. — 
was. approved and the contest dismissed, is affirmed. The decision . 
appealed from is modiiied accordingly, afd: the. COnrst of Hatter i is dis- 
missed, | 
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“PUBLIC SURVEYS-MAXIMUM RATES. 


STATE oF CALIFORNIA, 


. To eciiee we miigspalice of maximum. 1 rates for surveys of “exce toma difficulty - eng 
y Pp y 


under the act August 5, 1892, the lands must present increased. difficulties. of 


atti survey over. and above those justifying the intermediate rates of mileage. —— 
Special instructions with respect to the field notes should he § given, to deputy sur pee 


_veyors where maximum rates are claimed. 


i a. : Seeretar wy Smith to the Commissioner of the General Land tee, Decem- ~ - 


ber 16, 1893. 


Tamin ‘ah of your office letter “E” of November’ 29, 1893, and 


= : : enclosures, relative to surveys in Twps. 30 and 31 S.; R. 16 BE. and ae . 
. Dwp. 29 S., RB. 15 E., M.D; M., California, cesensee in contract: No. oe. on 
110, dated June 16, 1893. 7 


in your said letter you. state— as Preis: Pp, 
As that portion of the liability of contract No. 110 ($1, 10) is s oheeisanis to the. : 


is - “appropriation for public surveys for the fiscal: year ending June 30, 1893, it is’ desir- ze 

-/. > able that the available appropriation may be utilized; also that te. surveys payable 

from: the special deposits. should. be eliminated from the contract. by the issllance. of 
FE: supplemental special instructions aud the surveys embodied in a new contract. 


I have, therefore, the honor to recommend that this office be authorized to appr ove * 


ae contract No. 110, providing for the survey of. T. 29 S., R. 15 E., and partial surveyS 
of Tps. 30 and 34 8., R. 16 E., M. D. M., California; liability. ‘to the extent of $1,440, - 
payable from the appropriation for pablie surveys for the fiscal-year euding. June - es ee 
80, 1893; also that maximum rates of mileage ($18, $15, $12), as therein allowed forthe 
me survey of mouutainous, heavily timbered, or anderbrush lands, be approved. me 


- Lapprove: the recommendations contained in your said letter of Novem- — 


ber 29, 1893, expressed in the-above quoted extracts from the same, . . 


a except as to the allowance of the maximum rates ($18, 815, $12) of 


: we mileage for the survey of lands that are “ mountainous, heavily timbered, — 
or covered with dense undergrowth.” For the survey: ‘of Jands of that — 


ae character, the acts of August 5, 1892 (27 Stat., 369), and. March 3, 1893 he, Bors 
QT Stat., 592), provide ‘for the payment of the intermediate rates. ($18, 5 
$11, $7) of mileage, in the State of California. You are, however, ae 
authorized to allow the maximum rates of mileage for the survey (under 


s nentenet No. 110) of lands of the character which warrant. such rates, 


ei as. provided i in said act. of August 5, 1892 (supra), in words as follows— es 


ee. And in case of. exceptional difficulties in. the surveys, when the work can not be : nee ; : 
_ contracted for at these rates. (intermediate rates), compensation for surveys and... > 


: : oe resurveys may be made by the said Commissioner, with the approval of the Secretary — 
of the Interior, at rates not exceeding cighteen dollars. per linear mile for standard 





‘ aa and meander lines, fifteen dollars for township and twelve dollars for section lines. sa 


on _ “Exceptional difficulties” within the meaning of the statute must be wee 2 
-. other and different difficulties trom those encountered-in the survey... 
- of lands that are “mountainous, heavily timbered, or covered with = 
dense undergrowth, ” and the lands for the ee of whieh the said ae 





DECISIONS RELATING TO THE PUBLIC ‘LANDS. a 587 a 


maximum rates are allowed, must presont increased: lifftoultios of survey a 


over and above those upon lands justifying the intermediate rates of 
mileage. Whenever such exceptional difficulties are met with along the 
_ lines of survey, the deputy doing the work, must accurately and fully | 

describe the exact nature and extent of the.same. A failure to do so — 
will be a bar to his receiving the mnaxioim rates of covpenesOn for 7 
his work. | 

In all cases where the maximum rates are claimed, you will direct ~ 

the surveyor-general to instruct the deputy doing the work to make 
— accurate note and description, at the end of each mile run in the entire. 


| survey, of the exact character of the land over which the lines of . 


survey pass, using all possible diligence and precaution practicable, 
observing a faithful compliance, in his supervision of the public surveys 
in his district, with the provisions of section 2223, Revised Statutes 
(2 Ed., p. 390), to ascertain if the field notes returned to you for | 
approval are correct in every particular, especially in regard to the | 
character of the lands surveyed. You will direct that separate 
-aecounts be made out, after the completion of said surveys, chargeable 
to the two funds, and upon the return to your office of the plats and 
field notes of the designated surveys, and the accounts based thereon, 
- you will cause a critical examination and careful comparison to be made 
- of said account and field notes, in order to ascertain if the rates of 
mileage charged in the account correspond with and are warranted by 
’ the character of the land surveyed, as described in the field notes. 


RALLROAD GR ANT PRE-EMPTION CLAIM—SELECTION. 
HOLTEN v, Sr. PAUL, MINNEAPOLIS, AND MANITOBA Ry, Co. 


The act of Aine 9, 1872, extended the life of pre- -emption filings for the period of one 
year in certain States, and land embraced in a filing thus kept alive i is Ss eacop hed 
| from the operation of an indemnity-withdrawal. 
The right of a qualified settler on land excepted from.an indemnity- withdrawal ae: 
— feats a subsequent selection under the. erant. ? 


First Assistant Secretary Sims to the Commissioner of fie General Land 
Office, December 16, 1893. | 


I nave considered the appeal of eau J. Holten fon your office deci- | 
sion of January 5, 1892, in the above entitled cause, said appeal having 
been transmitted to this Department by letter “ F” of October 11, 1892. 
-The facts disclosed by the record in this case are substantially as 
follows: 
— On May 11, 1870, Ole Sissi filed pre-emption declaratory seabanient 
No. 2682, itn settlement May 1, 1870, upon the N. 4 of the SE. 4. 
of Sec. 7, T. 124 N., B. 37 W., of the Sth P. .M., in the Marshall, Minne- 
sota, land district, said tract, together with all the lands in said town- 
ship, having been offered at public sale October 15, 1860. 
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ce entry. 





| August 15, 1871, G. Gulbrandson filed pre- emption ecto y state- ee . 

ment No. 3153, on the sams trast , at Benson, as: alleging settle- mn 

ment thereon fas day. | Ne 
March 3, 1871, Congress passed an act granting cer an latias tei ee ae 

St. Panl anal Pacitic Railroad Company, to aid in the constraction eae oe 
3 certain branch lines therein described (16. Stat. , 588), 3 Las 
On December 19, 1871, the route of the’ branch line known as ‘the. | 


St. Paul, Minneapolis and Manitoba, St. Vincent Extension, Railway, | 


became: definitely located, aud the tract above described is situate within 


the twenty miles (indemnity) limits of said grant -for said railway. | 
In accordance with departmental instructions of December 20, 1871, 


— you did, by letter of February 6, 1872, ordér a withdrawal of lands: for aa 
the benefit of said grant, which order was received at the district land | 
office on February 12, 1872, oe. : 
On gaid last named date, the filing of Olesou (No. 882) had hae ie. 
a iy by limitation of statute; the filing of Gilbrandson Was, however intact. 3 


On June 18, 1872, your office was informed by the ‘Secretary of the a 


oo reyes in substance, that avy order withdrawing landsin accordance | : 
oe with departmental order of December 20, 1871, was thereby revoked: 


By letter of June 25, 1872, your office mrominloated said order of re- 


yoeation, and the lands withdrawn were restored to settlement. and ‘ i 


By letter of Ssetenbee 3, 1872, the See retary of the intone: directed. 


your office to rescind the revocation of any order withdrawing lands for 


the St. Panl and Pacific Railroad,-contained in his letter oF Tune - 18, 


supra, and to restore the withdrawal. 


| These last. instructions were coniplied with at onee, roe the. Teal _ 
| officers notified by telegram to “again. withdraw the odd sections of 


land within the limits of St. Vineent Extension Railroad, and. to in- - ie 


crease even sections in ten mile limits to double minimum,” aud that 


7 ce order would. take effect from its receipt by them. — 


On September 4., 1872, this telegram Was mocelved: ab the local ba 


Office, 


7 May 19, 1884, die tract itt 1 question was selected for ‘ne? purposes’ of a 


said grant, in lieu of the SW. 4 of Sec. 5, T. 124. N., R. 38L W., lying. = 


-. within -the primary limits of the St. Vincent Extension: grant, and cov: 


~ ered. at the date of definite location by homestead entry No. 7027, made 


te May 17, 1871, final certificate No. 4230, being issued thereon 1 May 9, 
| _ 1878, niche in due course, was followed by patent. . ee 
. The plaintiff, Lasse J. Holten, on May 8, 1886, applied to male home- a 
| stead entry of the tract in controversy, plléeine settlement thereon in — - 
June, 1883. TInorder to determine the question of priority between him: see 
and the railway company, the local officers ordered a hearing, which. . 


occurred September 9, 1886, and at which both par ties were present. 


~The evidence diced at the hearing establishes. the fact that Hol- 7 | 
ten first made. settlement upon the tract iirsb herein described, Mls 5 ¢ 


7% DECISIONS RELATING TO THE PUBLIC LANDS. | 5389 | 


| a une, 1883; that he is of foreign birth, and on November 6, 1883, de-- 
clared his snteition to become a citizen of the United States; that he 
established an actual residence upon said tract. with his family July 
23, 1884, which has been continuous; that he has made improvements. — 
on sail tract, approximating three hundred dollats in value, and that. 
he has continnously cultivated and a a said tract since the date | 
of his first settlement ther eon. 

On the 25th of January, 1887, the ital officers held that the right of 
a railway. company to ideninity land attaches only by selection, citin g 
3.1L. D., 51 and 306, and that as no selection, or application to select, 
had been made by the defendant railway company prior to settlement 
and improvement of the tract by Holten, there was no valid adverse 
claim, and that the selection of said tract by the defendant railway | 
company should be held for cancellation, and that the plaintiff, Lasse 
J. Holten, should be allowed to make the desired entry. | 
| On appeal, by the railway company, -your office by a decision of Jan-— 

unary 5, 1892, reversed the actiou of the local office, and denied Holten’ 8 
_ application to make said homestead entry. 
_ An appeal from said decision bri ings the case to this Depar tment. | 

It is urged bythe defendant, as stated by yon, and admitted’ by the 
attorneys for the plaintiff, that ou September 4, 1872, when the final - 
order of withdrawal was received at the local land office, the pre-emp- - 
_ tion filing of Gulbrandson had expired by limitation of statute, and hence 
it was concluded that the tract in controversy was at thas time “ free 
from homestead and pre-emption rights,” as the filing of Oleson had 
expired prior to the withdrawal of February 12, 1872, and itis stated — 
that said tract. was vacant, unappropriated public land at said date, 
and became at that time reserved for the purposes of said railway grant, 
and was not subject to settlement and er under the public Jand laws 
while such reservation continued. 

By act of May 9,1872 (17 Stat., 88), Congress emovided “that all per- 
sous holding pre- empties upon any of the public lands of the United 
‘States within the States of Minnesota, Wisconsin, Michigan, and Ter- 
ritory of Dakota, whose final proof has not been inade, shall be allowed 
the additional time of one year in which to make final proof and pay- 
ment from the time at which such pre- emptions are required to be paid 
for by the present laws.” 

Under the general statute governing pre-emptions, Gulbrandson’s 
filing would have expired August 15, 1872.. But by the act of May 9, 
1872, supra, it was extended to August 15, 1873, .so that on September 
4, 1872; when the final order withdrawing said lands for the purposes 
_ of said railway grant went into effect, the filing of Gulbrandson was in 

full force, and exempted. the tract in controversy from the operation of 
the withdrawal. (13 L. D., 167; 16 L. D., 343.) Gulbrandson allowed 
his filing -to lapse, and the tract in question became vacant aeepe 
priated pepe land. | | 
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At the data of the selection of said eae by the Failvodd company, — . . 


in Hieu of lands lost in place, Holten’s settlement rights had attached = 
.. thereto, and his intention to become a citizen of the United Stateshad 

been declared. It follows, therefore, that the claim of the railroad 
se! company is subordinate to the rights of Holten to. the tract | in . ques ca 


ea 7 é tion, , and his entry thereof should have been. allowed. 





y a. The serious illness of the entryman’s wife can not be accepted as.a iin excuse — 











Your office decision is therefore reversed, with: Geocuona’t to nétity: = 
<< the local officers to cancel the pre-emption filing of Gulbrandson, and 
to. allow: Holten to make homestead entry of the N. 4 of the,SE. fof 


Sec. 7, T. 124 N., R. 37 Ww. in soe and to allow. him to make ee: 


7 final proof thereon. . 


"PRACTICE—AFFIDAVIT OF CONTEST RESIDENCE. 


ec v, Pau GH. 


The R ules of f Practice do not require an affidavit of contest to be executed before the . 


‘local officers. 


A charge of. abandonment and failure to reside upon the land is sufficiently Souie . 


where it is set out ‘‘that the defendant has. wholly abandoned said tract, that 


he has changed his residence therefrom for more than six months since making 7 
said entr y, and that. said tract is not settled open and’ eu aie’ Dy said sporty 


as required by law.” 


. Leave of absence is no pr ‘otection againsh a contest for abandonment where the entry. 


man prior to such leave has failed to comply with the law. 


_ for failure to establish residence where such default i is charged and proven. - 


Office, December 16,1893. 


Bad Birst Assistant Secretary y Sims to the Commissioner of the General Land - haa 


“This < case anvolves the W. } of the NW. 4 of. nee. 34, < 5 8, R. 2 B, : 


a: — San I Francisco land district, California. - 


~The record shows that William J. Paueh 3 made. Vomestaaa entry ae 7 


for the above described tract on July. 16, 1888. December. 29,1890, 
ia John A, Silva filed an affidavit of contest scale this entry, alleging as 
that the entryman had wholly abandoned the land, that le had changed o 
his residence therefrom for more than six months since making: the — 
oe entry, and that the said tract had not been settled upon. nor r cultivated i 
pes a accordance with the hoinestead law. 
The testimony was taken before a notary public. at San a6 ose; Cali. < 
oo. fornia, and the case came up for a hearing before the roe and re- 

_ ceiver February 28, 1891. | 


“March 23, 1891, the local officers rendered their decision, in which “ 


a r they sustained the contest and held for cancellation the entry. of Paugh. - 3 
March 29, 1891, the claimant appealed, and on June 11, 1892, your 
—. office decison ath med the finding of the local officers. — 


ours 16, 1802, the claimant filed an appeal to the Department on 7 | 
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the grounds that the decision was contrary to the law and the evidence, 7 
~ and.further, that there was no affidavit of contest filed, and no corrobo- 


rative Sdavits. , _ 
Tn reference to the question raised about the affidavits, the record “se 
‘shows that there was an affidavit of contest nade before a notary pub- | 
lie, whieh was duly corroborated, and the exception made to it upon | 
appeal i 18, that as it was sworn to ‘before a notary public, it hasno legal | 
_ effect;. in other words, that an affidavit of contest should be made before: 
- the register and receiver. There seems, upon examination of the Rules. 
of Practice, no just ground for this contention. Rule 2 provides that 
affidavits of contest must be filed with the register and receiver, but. — 


no where does it appear that: the affidavit must be made beforé them. 7 


It is further urged that the affidavit is not sufficiently specific, and for 
that reason is fatally defective. Upon this point it appears that the 
contestant rests upon the charge that the claimant has never estab- 
lished residence upon the land, and that he had wholly abandoned the 
same. Counsel for appellant aeees the case of Sims v. Busse e¢ al... 

(4 L. D., 369). The syllabus of that case is, “Where fraud or illegality 
is relied upon as the ground of contest, the allegations thereof should. 
_ be specifically made.” But that was a case where the allegation was. 
fraud, and the defendant was entitled to have the charge specifically 
_ set forth, in order that he might prepare his defense, but the claimant. 

Was heré notified by the contest affidavit that the issue would be aban-— 
donment, and the language used in the blank form issued by the local’. 
officers, was sufficient in itself to put the defendant upon notice of the- 
issue joined. It is therefore held that wherethe contestant alleges that 
tle detendant “has wholly abandoned said tract, that he has changed 
_ his residence therefrom for more than six months since making said 
entry, and that said tract is not settled upon and cultivated by said — 
party, as required by law,” the charge is sufficiently explicit to sustain — 
-a contest upon the ground of abandonment and failure to reside. - 

The leave of absence granted by the local officers for a period of one 
_ year, commencing November 14, 1890, cannot protect him in this case,. 
for the reason that the claimant ade homestead entry for the land,. 
as the record shows, on July 16, 1888, and when the leave was gr anted 
had already failed to comply ith ihe law. 

This brings the case up on its merits, and an examination of the 
evidence discloses that the entryman did not establish residence upon 
the land, due, as he alleges, to the serious illness. of his wife. Thisis 
no valid excuse for failure to comply with the law. The holdings of 


this Department have been lenient to avoid applying harsh. rules to 


entrymen, where they have actually established residence, and. have - 
‘been prevented by circumstances from maintaining a continuous resi- 
dence upon the land, but in no case has it been held that the reasons. 
here urged were sufficient to excuse the establishment of residence. | 
That is an absolute necessity, and having failed to do so, it follows. 
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oo at: the contest must: be sustained, and the homesteal entry of Pangh 


canceled. 7 ) 
Your office decision of June ie 1392 , 18 nereny. affirmed. 


RAILROAD LANDS-SETYLEMENT RIGHTS. = 
O'LEARY v, SMITH, 


The use. of a tract for grazing purposes, in connection with asco land upon. | 
which the applicant resitles, does not give him the preferred. right to purebase ; 


ae said tract as a settler under section 3, uct of September 29, 1890, 


= First Assistant Secretar y. Sines. to the Wiener of the Gener al Land - 


Office, December 16, 4893. 


7: iad case involves the SW. 4, See. 1, T.3.8., R. 17 hh. Ww. M. The | 
- Dalles, Oregon. Said tract was foes a part of the. grant to the. 
-  Northern-Pacitie Railroad Company and was forfeited by the aoe of 


E September 29, 1890 (26 Stat., 496). 


oe Apr il 5, 1891, Smith made homestead entry for the ena “On the 3 
48th of the same mont O'Leary filed his affidavit of contest. ag ainst - 





Said entry, allegite a better: right thereto by reason of prior oceupa- a4 


tion and improvement. Thereupon a hearing, at which the parties “ 
appeared with cou nsel, was had before the register and 1 receiver J une» | 


10, 1891. | — 
OE Toite tie evidence adduced the local officers found that. the land 


“has never been actually and bona fidely settled upon by any of the 


parties at any time;” that it had been embraced in the homestead 


vee entry of one Sill, which was canceled by reli nquishment in November, 


1890, and that Smith's entry having been made after that ae, should 7 Po 


not.be canceled, 


O'Leary appealed from this ruling, whereupon your “office, by fs deci- 


~ sion, dated May 24, 1892, found that he had acquired no rights under the , 


act of 1890, supra, and affirmed the ruling below. 
O'Leary appeals here., 


‘The appellant's CASE proceeds upou the theory that ine acts in con. 


——- ‘nection with the land were such as to give him a preferred right under - ba 
that part of section 3, of the act of September 29, 1890, supra, which 7 
_ gives to certain persons who have “settled” upon laads forfeited by 
said act “with bona fide intent to secure title thereto by purchase from. 
the State or corporation when earned by compliance with the condi- 
tions or requirements of the granting acts of Congress,” | a preferred — 
FP right to purchase i in accordance with the terms of the act. Ste ee 
, The testimony, while somewhat unsatisfactory, sustains the finding eo 


of your office to the effect that O’Leary merely used the land in on | 


| i micaETEe « of the act referred to. See Brown. ». Hinkle ee L. D. aa 


Ee nection with an adjoining tract (whereon it seems he lived), mainly for : ‘ 
| grazing: purposes, and that he was not a settler thereon within the a 
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I accordin ely concur in the conclusion reached by the local and your | 
office, to the effect that no reason is shown for disturbing’ the rene 
facie valid entry of Smith. | 
The decision appealed from is affirmed. 


? . 


OKLAHOMA LANDS—COMMUTALTION, 
JAMES H. HENRY. 


The commutation of a homestead entry under section 2301 R. S., does not disqualify — 
the entryman as a subsequent homestead claimant for Oklaboma land lying 
within the Cheyenne and @Yapahoe reservation, and acquired by cession frow 
the Creek or Muscogee Indias: S. 


Kir st Assistant Secretary Sie to the CEN Tre of the Gener al L and 
Office; December 16, 1893. 


This case involves the NE. $ of See. 35, T. 17 NL, RS Ww. King. 
fisher land district, Oklahoma Tenctory: | : 2 fe 

The record shows that on November 8, 1890, Anson C, Hartman 
made homestead entry for the NW. 4, Sec. 32, T. 17 N., RB. 6 W., which 
was canceled by relinquishment April 18, L891: | 

May 19, 1892, Hartman filed an application for a restoration of bis 

homestead right and that he be allowed to-enter the land involved. 

April 22, 1892, J wines H. Henry made application to enter, under the 
homestead laws, the same tract. This application was eefused by the 

local officers for the reason of its conflict with that of Hartman. No 
appeal was taken by Henry but on May 21, 1892, he filed a protest 
against the acceptance of Hartman’s application, claiming prior settle- | 
ment upon the land. Subsequently, he filed an affidavit: which set 
forth that he had on December 23, 1886, made homestead eutry for the 
S. 4 of the SW. 4, Sec. 8, and the N. 4 of the NW. 4, Sec. 17, T. 35.8., 
R. 32 W., Garden City land. district, Kansas, and that he had com-: 
~ muted the same under section 2301 R. 5. J aly 10, 1888, Parent was 
issued. March 15, 1890, 

ae application. of Hartman in ‘your: offive was rejected. September. 

, 1892, and Henry was held to be disqualified to make entry on the | 
sana of his entry of land under the homestead laws at Garden City, 

Kansas. Theland mnyomed was a part of the Cheyenne and Arrapahoe 
reservations. 

From this decision Henr y annonce’ to the Departm ent, alleging error 
in law,-in holding that his commuted entry. operated as a disqualifica- 
tion to enter the land in question. In relation to the lands purchased 
from the Seminole Indians,. section 13 of the act of March 2, 1889 nige 
Stat., 1004-1006), provides— 3 . 


_ That the lands acquired by conveyance from the sanduble Indians hereunder, 
except the sixteenth and thirty-sixth sections shall ‘be disposed of to actual settlers 
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;: andar the ‘ipmestond: laws only. cseat as ‘Herein then wiles provided. Coon that — i es 
- section two thousand three hundred and one of the Revised Statutes shall notapply): 
And pr ovided further, That any: person who. having attempted to, but. for any cause oe 
- failed to seeure a, title j in fee to a. homestead under. existing law, or who made entry ae ie 
oe ee. - under. what is known as the corhmuted . provision. of the homestead law, shall be. 7 
ae qualified to make a homestead entry. upon said lands, : | * . 


aes and the last clause of said section further provides— eae a 


8 That all the foregoing provisions with reference to lands to be sctiuited ott the a a 
~ Seminole Indians fudloding the provisions pertaining to forfeiture shall apply toand 





regulate the disposal of the lands acquired from the Muscogee or Creek Indians by ae 


ree ar tieles of cession and ag reement made aud concluded. at the city. of Washing ton on | bate 
Pigs the nineteenth day. of Jé anuary i in the vor of our: r Lord eighteen hundr ed and eis gS ghty- Cacoe 


vied eo This Department i 10 passing ‘upon the: quéstion 1 now ab issue held in — 
ae ‘the case of John Waner (15.1 L. D. : 356), that — SP ce eee 


ue Ee ‘the right to make a homestead entry of Oklahoma lands conferred by seetion 18, oa 
-.. act of March 2,.1889, upon persons who had previously made homestead entry and =. 

— - commuted the. same, As extended by: section 18, act of May 2: 1890, to Pottawatomie, A oe 
es lands that v were a part. of the orig inal Seminole pur chase. ; 


Tn the case of Js ames M. Clark. (7 L. D: , 46), it was held ane an n entry | baa 


_had-to be commuted under section: 2301. ‘R. S., in order to permit the és, ie 
ne entrymran to acquire oe under the homestead, Jaws, to additional ou 
ee Pets a ; dy he, 
ee ees the ieee case of 5 ames Ww. ‘Shearing: ar L. De 118), the « case of 
John Waner, supra, was cited and the Department held that the same — 

o- pule applied to lands: purchased - from the Muscogee or Creek Indians. 


eas Said case of James Ww. Shearing, supra, is directly i in point, and while Co 


oo. the land sought to be entered. by. Henry. was not a portion. of the 
ee Arrapahoe and Cheyenne reservation lying within. the Seminole lands, 
-._ itwas within that portion of the reservations thatlay withinthe Creek = 
or Muscogee lands, and, under the statutes and decisions of the Depart- — meta 
-. ment cited, it is evident that his commuted entry. under section. 2301 _ 
OR, S., did. not disqualify him from entering the land his ap plication COV: = 
si ered. It. therefore follows. that the decision appealed from was in 
error and the same is. hereby reversed. Henry will be allowed to 
make entry for the: land upon: complying with the ) requirements: of ibe Be 
the law. eer ae oe ae 
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, PRACTICE—RATLROAD GRANT—MINERAL LAND. 


. NORTHERN Paciric R. R. Co. v. MARSHALL ET AL. 


In forqubiiie 1 case on “appeal to the. Department all, papers in connection Ww vith 


the entry should be transmitted therewith. 

When a legal mincral. location has been made on land returned as apreuituals the 
slight presumption in favor of the return is overcome, and the burden of £ proof 
shifts to the party attacking the mineral claim. 

Mineral Jand is excluded fron the. grant to the Northern Peete railr oad company. 


Ree etary ‘Smith to the Commissioner of the Gener at. Land Office, 
December 19, 1898. | ‘s | 


‘The land j inv olved i in fis appeal is the g. 4 of the SW. 4 of See. 11, T. 
-10N., R. 1 W., Helena, Montana, land district, and is within the granted 
iis of the grant to the Northern Pacific Railroad Company by.act of 
duly 2, 1864-(13 Stat., 365), which became effective on filing map of 
definite route July 6, 1882, The tract was returned as agricultural by. 
the surveyor-gener al, and was applied for by said company March 10, 
1887, and the same was: rejected by the local officers, but no reason 
therefor is given. From this rejection the company appealed, 

The application of Samuel Marshall et al. is not before me, but it is. 
stated by your office letter that they “filed mineral ae olson No.. 
890” for said tract Mareh 15, 1881, and it was probably by. reason of 
this fact that. the company’s pplication for the land was rejected. 
| By letter of August oO, 1890, your office ordered a hearing to deter 
_ mine the character of the land. ‘At the hearing the mineral claimants 
failed to appear, and upen motion of the company’s counsel the default 
was entered.” The local officers “recommended the cancellatiou.of the 
mineral application,” because no testimony had been subinitted, and 
forwarded the record to your office, where, after a consideration of the | 
same, the findings of the local officers was set aside, and a new hearing 
ordered . ! 
to determine the piéacdl character of fii land, for the reason fae the mineral 
claimants were not obliged to prove affirmatively the character of the lands embraced 
in their application, and in the absence of Brook to the contrary the Pt esumption is 
that the lands are mineral, . | 

A hearing was again. ordered for May 6, 1892, at t which both parties — 
appeared. The company refused to submit any testimony, but filed its 
protest against the mineral application. The defendant took the 
“testimony of ohe witness. The register’ and.receiver recommended 
“that the company’s application to select shonld be rejected and 
mineral application No, $90 be held intact,” and on appeal your office, 
by letter of August 26, 1892, affirmed their judgment, whereupon the 
railroad company ieee utes this appeal, specifying as error, (1) to rnle 
that the burden of proof was on the noe 3 (2) to have miled upon 
the character of the land as shown by the evidence; (3) not to have 


1600—vor 17—85 














ae 
i 


os, ad re 





a bas ao “DECISIONS RBLATING TO THE. PUBEIC, Las. 


| ruled ‘hat the parden Of pre oof was on ies ainer al Ganantse aaa ()- . ee 
not to have rejected the el: im of Marshall et al. an id not to have awarded eae 


the land to the company, A : i, 
As hefore stated, the original aplication foe the eta entry, gad es 


. all the papers required by the rules to be presented in order to pro-_ 


eure patent are not in the files, and informal inquiry in your office 
developes the fact. that. they never have been sent up from the local 


office. This practice should .not be permitted. All the papers in 


connection with a given entry, especially in applications: for patent 
for mineral lands, should always accompany the appeal. | 
If it were necessary in the determination of this’ case to ascertain 


, when the location of the placer claim was. made, or the reason why. 


entry was not wade after: the application, or. whether entry was in fact. 


: ae or not, it would. be impossible to do so from the. record before | 


-_ You will therefore direct that in: all. cases. all papers | in connec- - | - 
with any entry, shall be forwarded xO the. en with: all. 7 = 


~ appeals. 


It will be presumed that the. locators cue with the law and ene 


made a discovery of mineral prior to location. It follows, therefore, 7 


fon o-that, the jJand was. accepted from the erant (Central Pacitic Railroad. — pa 
Company et al. 8. Valentine, 11 L. D., 238), unless it was shown by 
ee, the. company that. the land, WAS ‘not. Inineral ins character, and the 0s 
burden of proof to establish this fact: was entity placed upon chery 

7 railroad company, ee | ae - eee 
-- It is true that the surveyor. pee return shows the land to be = 


agricultural in ebaracter. The presumption arising from the return 


a 


af 
a 


vt 


; i: 
ae 
{ 


_ of the surveyor-general is necessarily” a slight one. This question was a 
_ discussed in all its details in the recent: case of Winscott-7. Northern — 
Pacific R. R. Co. (ITB, D., , 274), where, in concluding the discussion—on ae 

page 276—it is said— es 5. ale poe 


ee So that the report of the | survey or must sdedaadanily: constitute put a. ‘gael clement Pare 
of consideration, when. the question is as to the true char acter of the land. 


‘In the location of a mineral claim, placer or lode, the first eee ‘ 
of the law is a discovery (Secs. 2329: and 2320, Revised Statutes). 
All rights inuring to the benefit of the locators are based upon this 


initial act. (Erhardt Vv. Boaro, 113 U, S., 537; United States v. Iron 


Silver Mining Co. 128. Id., 673 O'Reilly v. Campbell 116 Id., 418.) 


~ When, therefore, a legal ipeation has been made on land Eo oanicd as 


\ agricultural, the slight. presumption in- favor. of the return of the 


} surveyor-general is, ipso facto, overcome, and the burden of proof 


shifts to the party attacking such mineral ‘entry. By ‘such discovery 
and location it is demonstrated that. the return was. erroneous, and it 


would be trifling with physical facts to put the. onus on the locator to < “ : 


present further evidence until it; is. shown that, as a V matter of fact, he | 
had no discovery. | Me eee ak 
--Your judgment 4 is therefore affirmed. 






a 
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PRE-EMPTION CLAIM—TRANSMUTATION. 
AMES v. BALES.” 


The right of a pre- emptor to transmute his claim is not necessarily defeated by 

_ failure to take such action until after the expiration of the statutory life of the 
filing, and the intervention of an adverse clain: based on an entry made within 
the life of the filing and with au fall knowledge of all the facts. | 


First Assistant Secretary Sims to the Commissioner’ of the General Land 
Ufice, December 19, 1893. | 


On the 3d of December, 1888, John P. Ames filed his pre- Jana 
declaratory statement for the N. 4 of the NE. 4, the NE. 4 of the NW. 
1, and lot 1 of Sec. 18, T. 25 N., RB. 7 E., Seattle land district, Wash- 
ington, alleging settlement on the 30th of October of the same year. 

On the 30th of July, 1891, uae Pp. Bales made homestead euULy: 
for the same tract. ; 7 

On the 3d of August, 1891, Ames feeeented: his application to make 
- homestead entry for the tract, aud also filed a sworn protest against 
_ the homestead entry of Bales, alleging that he was the prior settler on 
the Jand, having made actual settlement thereon October. 30, 1888; that: . 
he had eatanode resided there since the date of such settlement 
that he had improvements on said land to the value of about $300; 
that he had ‘fully intended to transmute his said filing into a homestead 
entry, but by reason of sickness was prevented from doing so before. 
the expiration thereof; and that the said Bales, being fully conversant 
with the facts in the case, took advantage of his sickness, and made’ 
homestead entry for the tract. He asked that a hearing oe appointed 
to determine the respective rights of the parties. 3 

Such hearing was ordered, and resulted in a decision by the local 
ofticers on the 21st of December, 1891, in favor of Ames, they recom: | 
_ mending that the homestead entry of Bales be canceled. The decision 
- of the local officers was affirmed by your office on the 8th of August, 

1892, and allowed the entry of Bales to stand for sixty days, subject 
to the preference right of entry for that time granted to Ames, and 
provided that if Ames exercised such right within that time, the entry — 
_ of Bales would be then canceled. oe apes from said decision brings 

the case to the Department. 
- .The facts established by the evidence at the anes were, that 
Ames made settlement upon the land on the 30th of October, 1888; 
that the first house that he er ected was found to be just. over ite ine 
from tlie land; that he thereupon erected another house, placing it. 
_ upon the land; ‘th at. both these houses were destroyed by fires in August, 
1889; that he ‘afterwards erected a third house, completing it in the 
fall of 1889; that he continued to reside in this third house, working 
out a portion of the time; that he was a singie man, and upon being — 
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ners taken sick, in the latter part of July, 1891, he went to hig father’s house _ 





for care and nursing; he was there Pete either to. the house or bed, re ; 
from July 26, to August 3, 1891, on which inter date he went to the < 


land office to transmute bis pre- emipHoi filing into a honiestead entry. 


Jt was also shown that Bales had worked both tor Ames and.his father, — 
and was aware of the date upon. which the pre-emption filing of Ames 
would expire, having seen the pre emption paper which stated that it 
would expire July 30, 1891. Being unable to go to the land office on. 


bas that day, on account of sickness, Ames sent’ his father, to inform the © 


local officers that he intended to transwute his pre- oMDHOR filing into | ; 


a homestead entry, as soon as he was able-to travel. 
Bales offered no evidence at the hearing, relying upon sections 2265, 


a 2967 and 2289 of the Revised. Statutes, and in his Eapeel he asks 4 that a 


oy they be strictly construed. 


Section 2265 provides that every claimant under the pre- isamution: = 


i law; must make known his claim in writing, to the register of the 


-.. -proper land office within three months trom the time of bis settlement, | 
_ or his claim will be forfeited aud the tract.awarded to the next setiler, | 


~ in the order of time, on the same tract, who gives such notice and com- oe. 


- . plies with the law. 3 — 
_  . Section 2267 provides that all claimants of pre ae rights; shall - 
make the proper proof and payment for the land claimed, within thirty 

- ae ~ months. after the date prescribed for filing their declar ory notices has 
expired. | : 

Section 2289 provides that the persons therein enumerated, shall se 

-. erttitled to enter under the homestead law, one hundred and sixty: acres 
A ye, of unappropriated public lands, upon which they may have filed a pre-- ; 


, emption claim, or which at the time the application is pad is subject _ 


to pre-emption. 


Three months after Ames madesettlement upon the oa in age aa es 


/ : : expired with the 30th of January, 1889. Within that time he made 
hee dae his claim in writing, as required by section 2265 of the Statutes. 3 
Thirty months after the: 30th of January, 1889, expired with the 30th — 


= of July, 1891. Until the expiration of that day the land covered by the _— 


iS : . pre- emption filing of Ames was not “ unappropriated public land.” | 
. Whatever entry, therefore, Bales made for the land, on or before the — 


. 80th of July, 1891, was subject to the rights of f Ames, asa _ settler ig 


- thereon. 


— The good faith. of Ames, in all his connection with the aia is abund: Ho 


~ antly established. In his settlement, improvements, and residence 7 


thereon, he fally complied with the ing. Being unable to make proof — 
cand payment. for the land, as required by the pre- emption: law, he 
| determined to transmute fi filing into a homestead entry, and so secure igs 
title. This fact was known to Bales, ds was also the fact of the sick- 
ness of Ames, at the time when the change in the character of his _ 


“ee claim to the land should be made. Bales took advantage of his know- —s 


for 
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ledge, and sought: to deprive Amés of his haprovenents upon, and of 
his rights to the land. The entry of Bales, however, was made while 
_the Jand was covered by the filing of Ames, and his he was yIVEE 
thereon under ‘his pre-emption claim. : 

I find no reported case, decided by the Department, on all fours with | 
the case at bar. That of Hugh Taylor, (9 L. D., 305), presents ques- 
tions somewhat similar. In that case Taylor had made proof, but 
owing to sickness and poverty was unable to make payment. Finding 
himself in that situation, he applied to transmute. After the time for 
making proof and payment had expired, but before he applied to trans. 
mute, Roberts, with full knowledge of all the facts, inade homestead 
entry for the land. In. his application to transmute, Taylor set forth 
all the facts at length, and asked for a hearing to determine the rights 
of the parties. In denying his application to transmute, and for a 
hearing, your office said: : . 

A homestead entry has, since ‘the date of expiration, wtaenea to the tant: Taylor 
is, therefore, debarred by it, from the transmutation desired.. The ordering of a 
hearing would, in view hereof, avail him nothing, and his application is denied. 

The Department overruled said decision, and directed that a hearing» 
be ordered in the case. The syllabus to said departmental decision is — 
as follows:. 7 7 | a 


‘The right of transmutation, after the statutory life of the filing has expired, is 
not defeated by an inter vening homestead entry, made during the pendency of final 
proof proceedings on the part of the pre- omen and with full Poe nee of his 
existing bona Jide relation to the land. : 


In the course of his decision in that case, the Acting Secretary said: | 


Taylor having on file an uncanceled pre-emption filing; he and his family having 
all along continued to make the tract their actual and only home and place of resi- 


dence;....., and, finally, Roberts the so-called “adverse” ‘claimant, having had . - 


full knowledge of these facts when he undertook to make his entry of the tract, 
that entry was irregularly allowed, and is in law uo bar to the transmutation asked 
for by Taylor. .The privilege. of transmutation granted by section 2289 of the 
Revised Statutes to one who “may have filed” a pre- emption claim, must, 1 think, 

be held to continue available accordingly, at least, 1intil the “pre- -emption claim ” 
has been legally extinguished by a final determination to that effect, though, of | 
course, the transmutation must be made subject to the rights, if any, of either 
prior adverse claimants or successful contestants of the “pre-emption claim” itself, 

The statute itself does not attach to a failure to transmute before the expiration of 
the pre-emption period, any such penalty as insvant and necessary forfeiture of the 
right of transmutation, for the benefit of any other applicant to make entry, who 
must be preferred in any event and wholly irrespective of the equities of the case. 


That case also held that the statute not having made a mere subse-. 
quent applicant a beneficiary who is to profit by the pre-emption 
claimant’s failure to transmute in time, this Department is not bound 
for the former’s benefit, to declare finally forfeited the claim of one 
whose relations to the land have never. been abandoned, but on the: - 
contrary, have been close and meritorious. . 

In the case at bar, the homestead entry of Bales was re before the 
pre-emption filing of Ames had expired, and while it was in fall force 
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and effect, It has never since “ been legally atin guished: a final kn 

-. - determination to that effect,” but all decisions yet render ed in the case, Pea 
: have been i in. favor of the helite of Ames. a See 

| In view of the fact that there are no express eee provisions pro- ee 
oe -hibiting the transmutation of a pre-emption claim, after the. statutory a ; 7 
life of the filing has expired, while steps looking to a transmutation 

- have been taken before the filing expired, as in this case, and therul- 
* ings. of the Department in the cases cited, and of the equities of this =, 
_. Gase as established by the evidence submitted at the hearing, I think = 
the conclusion reached by your office was correct, and the decision ap- or 
ee pealed from i is accordingly affirmed. Re a es = 


- MINING CLAIM--PLACER LOUATION.. — 


CLARK ET AL. t. ERVIN. 
(On Review. ) 


ke placer iocalians of land for building stone, that fails. nevaane unw arranted : : : : 
under the law: when made, can not be validated by a subsequent discovery « of a 


ee some other material that is subj ect to entry under Be placer law. 2 7 


ae | _ Seoretar y Smith #6 the rr ernren of the Gener al Land Optee, December . ; i 


19, 1893. 


y have. considered. the motions for review of dgparemental deasion : 


- of February 13, 1893, and for a rehearing filed by counsel for M.S. K. 0 
Clark and William Blmendorf, ina case wherein they. are rotons a 
and Robert N. Ervin is defendant. (16 L. D.,122.) hoes 
8 An examination of the motions and affidavits pro and ¢ con, rendered e 
ts a necessary for me to examine the entire record in the case, and. as a ; on 
- yegult I find. that Clark and Elmendorf and six others, on May oT, ine 
ae 1889, located as, placer mining ground, the NE. 4 of sec. 14, T. 1 Ni, 
RTE, B. B. M., Rapid City, South Dakota, land district: ‘The ve 

. 2k nities of location,” concludes thus: “This claun shall be known. as 
- the Stone Placer Claim; and we intend to work the same in accor dance 
with the laws 6f the United States.” Subsequently, on November lap Me 
- - 1889, Ervin. filed his pre-emption declaratory statement for said tract, 
alleging settlement November 12, 1889, and- after publication notice  — 
- offered final proof beforetthe ised oficers June 14,1890, when Clark 
and Elmendorf filed a verified protest alleging their prior location and 
- title ‘to the premises in themselves; also that the land “is. wholly at 2 
-. worthless for agricultur al purposes, being entirely covered. and under> 
Sie laid with stone deposits, and cut by deep ravines; iy and that no por; 
| - tion of the premises can be cultivated; that-on May 27, 1889, saidJand | 
_- was vacant and DpepyIODUAted public land, and. by 9 virtue of the. ed 
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mining. jaws of the United States they and their associates loge uted the . 

SAME 5 | . | 

That said Jand is wholly: norered and nnderlaid with an immense deposit of good = 
building stone, flag stone and fire clay. The stone consisting of white and yellow ~ 


sand.stone, in four bedded horizontal deposits of an average width of four feet each, 
underlying the whole quarter section, and the fire clay occupies the same position 


between the sand-stone of an average width of ten feet, that said land is in each and . 


prety subdivision thereof more valuable for mineral than a guicultural purposes. 


That Ervin knew of the location an d the ri ights of the. séveral locators 


at the time of his pre-emption filing. The prayer of the protestants 1s _ ae 


_ that the final proof may be rejected; that the land declared more val- | 
uable for mineral than agricultural purposes and tliat the claim of the. 
protestants “be found and declared to be prior and superior to the 
‘pre-emption claim.” . 
_ By stipulation a hearing’ was had before ‘the 1é0al officers ca as & 
result they decided that the tract was “only valuable for its stone,” 
rejected the final proof and recommended the cancellation of Ervin’s 
filing. On appeal, your office on November 19, 1890, affirmed their 
decision, but defined the issue to be “that the ground is mineral in 
character, being only valuable for stone quarrying purposes.” In that 
decision it is said that the land is shown by the witnesses for the pro- 
testants.to be of value ‘for its deposits of stone and fire clay.” On 
appeal the Department reversed said decision on the ground that there 
was “no law allowing land chiefly valuable for common building stone 
to be entered under the placer law prior to August 4, 1892,” following . 
the decision of Conlin v. Kelly (12 L. D.,1). A review of this judgment 
is now asked, on the ground of « insufficiency of the evidence to justify . 
the decision in the followin g particulars,” aud then follows the several 
points which plaintiffs claim are erroneous. The only material one in 
my opinion is the charge that the testimony shows the presence of fire- 
clay upon the land and the decision does not refer to this at. all in con- 
sidering its mineral character. | 
‘The issues made by: the protest were that the land was mineral i in 
its character and subject to placer entry because it contained. | 
good building stone, flag stone and fire clay, and if the evidence supports tlie charges 
the parties to the action, undoubtedly, have the right to demand the consideration of 
all the material issues involved affecting their rights.. If therefore it is shown by 
the record that there was sufficient evidence to establish the presence in any appre- 
ciable quantity of fire-clay, then it was error not to have considered it, provided the _ 
placer had-been located for the fire-clay deposit, because it has been held by the 


Department that land containing fire clay or kaolin may be taken’ up under the law 
relating to placer mines, (Dobbs Placer Mine, 1 L. D., 565.). | 


The decision of my predecessor in the case at bar should be affirmed | 
- upon the only question of law that is thereiu considered; that is that 

there was no law in existence at the time this claim was located author- — 
lzmg the entry of land valuable for common building stone as a. placer 
mine. From. a careful examination of the record, am satisfied that 
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oo hee conclusion reached i is in accordance with the evidence upon ‘this 
oo “point. | , 


The pee therefore to be consider ed is whether this’ ean aa | 





, be sustained by reason of the existence of fire vlay. I do not think it~ od 


CE : -will be seriously contended that if the location made for the building ee 


stone fails because unwarranted in law, the locators or their assigns . 


ean be permitted to claim a valid location wpon the subsequent dis- ; 


Se Aigo ery of some material that is subject to entry under the placer law. 


In other words if the locators now insist upon the validity of their loca- 


a tion by reason of fire clay they must show that the location was. made | - : : 
_. ‘for that purpose and none other. The placer mining law.was not 
ee intended to be a catch-all system of taking public lands, allowing 


an parties to play fast and. loose to suit their own caprice. By Sec. 2329 x 7 
oo (Revised Statutes) it is provided that placer claims “shall be subject 


i. to entry and patent and upon similar proceedings, as are provided for — 


: = _ vein or lode claims” and the essential requirement. of the statute (See. - ae , 
2320 R. 8.) in the location of a lode claim is the: discovery of mineral; - 


| ‘ - 4¢no location of a mining claim shall be made witil the ey of a 
oan 2a - vein or lode within the limits of the claim located.” | oe 
Now the evidence of those of the original locators who testified a aes 


aes be the guide as to their intentions. “The “notice of location” is entirely 


; sileut as to the character of the material the locators intend to claim. . ae 
It: simply declares that they locate under the Revised Statutes “the _— 


- following described placer mining ground.” Mr. Clark says the fir st 


~e work he did was to take out building stone. _ This seems te have been 


ars done prior to January, 1890. This is all of his direct testimony as to - 


7 work done, but in estimating the value of the land he puts it entir ely 


- on the basis of the stone it contains. Mr. Elmendorf says he worked a a 


- some in the quar ry and some on the road; that the land is not worth Me 
anything for agricultural purposes, but &50 per acre, for building stone; pa aoe 
he thinks stone could be quarried.on all of it. He tells of the out-crop- 


“ping of the stone in ‘the gulches. Falconer Says there was sand rock 
exposed in the ravines that he calls good building rock. He can not 


aa aes tell how much of the land is underlaid with it or how thick the ledges : ae 


es are; he would not give as much for it for agricultural. pur poses as for ow 
oe the stone on it. ' Vallette says ‘there are out-croppings of sand stone in x saat 
the gulches about. four feet thick; thinks nearly all of it is underlaid 


hic with this sand stone and that itis more valuable for the stone than for pe 


=. agriculture. ~ This is the testimony of those who were. locators of the a : 
— ¢laiin upon. thestone. In addition I might add th atitis quite apparent : 


that the attorneys con ducting the examination relied entir ‘ely upon the’ a 


coe stone’ and their questions are as to its v ae as a stone a oun not. : : ae 
as “The Stone Placer Claim.” | A 
-. Now as to the fire- clay and flag stone; Clark says. there: is fie clay oa ve 


~ ni the south- east part and it-crops out in the. guleches;. it measured ten | 


oe feet, through where it had been exposed by digging for coal, sometime — - 


«A 
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‘during the winter. I take it that the witness means the past winter, 
which w ould have been subsequent to his location and Ervin’s pre-emp- 
tion filing. Elmendorf says there is some stone that he has been told 
was flag ion. He does not know anything about fire clay, “but there 
is a rock in one of these ravines that is called fire clay.” Smith does 
not know of his own. knowledge anything about: flag stone but saw 
something that was said to be flag stone; he is not positive about the. 
‘fire clay “there is a clay there that is said to bé fire clay.” “Violin says: 
‘‘T have seen a lot of flag stone on this place,” and have seen some fire 
clay. Holesclaw ‘Says: “<T saw some very nice flag stone there;” “T 
dont know anything about fire-clay.” Scribyer saw flag stone three 
or four feet in depth, and “saw something that was pointed out to me» 
3 and said to be fire clay.” Falconer, one of the locators, says “T ate 7 
seen fire clay there.” Smith says: c [have been told it was flag stone ;” 
that he saw, but don’t know its thickness; “Did you ever see any fire 


clay out there? Yes sir; I have.” Tighe says he noticed a rock that 


looked like flag stoue aind thinks he saw fire clay. McGee says there is 
-a deposit of flag stone, but did not notice any fire clay. This is all the 
testimony there is upon the fire clay deposit. The most of the witnesses 
had made their examinations just prior to the hearing, which was held | 
in May, 1899. ae, 

It will be observed that none of them claim the location to have been 
made upon the discovery of fire clay; that they do not give the extent 
or quality of the deposit. or claim that it is of any value whatever. 
Even the date of its discovery is not given. In fact. I am impressed. 
with the idea that this atter was a mere ineident to the trial, as the | 
testimony I have quoted. above would indicate. In some iiwtnnbes the 
language is given in full outside of the question propounded by coun- 
sel and in others the full substance is reported. The testimony is quite 
‘voluminous, there being: about one hundred and fifty pages of type- 
written matter, and the entire burden of it, aside from the quotations 
above, is devoted to the stone industry. 

I therefore can not escape the conclusion that this placer location was 
made for the building stone it contained and the fire clay deposit is an 
_ after-thought upon the partof the protestants. If there was any doubt 
as to this conckusion from the testimony, I think ip would be confirmed. 
by the motion for a rehearing and the affidavits filed in support thereof. 
This motion is made upou the ground of newly discovered evidence — 
‘which could not with reasonable diligence have (been) discovered and 
produced at the trial.” This newly discovered evidence is “thatthe 
annual assessment work for the years 1891 and 1892 caused to be done 
_ by the mineral protestants herein, exposed to view in all such’ places 
- where the work has been performed deposits of fire-clay underlying the _ 

strata of sand stone. Hence i in view of the fact that the mineral loca- | 
tion must fail because the ground was not subject to entry for its build- 
ing stone, and as the discovery and location was not made upon me 
alleged deposit of a clay the motions must be overruled. 
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: - mien ‘aid. that ie showing made « on the motion for oon Sona ene 
; = 7 not be sufficient in ally. event to warrant such an: order. A motion for. ne 
en Bh rehearing will not be granted where the newly discover edevidenceis 
ye such as ought to have been known before the trial, and no good excuse - 
is shown for not procuring it.. (Kelly: v. Moran, 9 L. D. ,581). Butaside 
= from this, counter-affidavits have been filed by the defendant by which | 
it is shown that. there has not been discovered any fire clay on the land | 
- nor any work done for that “purpose, but whatever work. and discov- 
 eries $hat have been done and made * RS. apon other and different 


tants , 
‘The notions are ther efore denied. 


“RAILROAD GRAN T-INDIAN. RESERVATI ION. 


: “Amante AND Pacirie R R. Co. v. “WitLar., 


| Lands embr aeed: within: thie Camp Verde Indian reser vation at; the date of the dediite . 


location of the road are excepted thereby from the operation of the grant, and “. 
. the snbsequent release of said aa from such reservation will nee inure ‘to the 3 
- benefit of the grant. | | - 


a Seoretary Smith to “the Commissioner of the General Land Office, oat 


December 19, 1893. . 


(On November 20, 1884, Lewis A. Willard made homestead. entry os 


= a | ee the NW. tof the ae. bof See. 1 12, TT. BN, R aE, sat Preseott land ee 
ae _ office, Arizona, : cm ee 
2. on December 28, 1889, he ‘made final 1 proot and received final enti eS 
gate (No. 187) thereon: ae 
ane The papers In. the case were Feanewiticd to your epalce a a were held 

-. satisfactory by’ your office letter of July 28, 1890, to the local officers, — 





and said entry was held for approval for patent subj ect to the right of 
appeal by the Atlantic and Pacific. Railroad Company. 
Said company, contending that said land was incluged within its 


grant, appealed from. your decision to this 3 Depar tment. “The following 
_ errors are assigned : ie | | woh RET A | 


| First: In holding said land ced froth thé. grant ao reason oF its eee 
within. the limits of the. Camp Verde Indian resery ee made wee executive order : 


= "ea of October 38, 1871 


‘Second: —In holding impliedly that: said reservation was ev er y used for the purpose Be 


a _ set for th in executive order of October 8, 181s 


Third :—In not holding that said Camp Verde Todi reser vation’ if ene made, 7 


; only passed a temporary use which could: not and did not prevent. ‘the grant from eae 
attaching subject to such nse. tee | | 7 oan 
Fourth —In holding that said reservation sould: have o any possible effect as the on 
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ean: the same having been made after Con eTess: had passed the act for the benefit ae 
of the Atlantic and Pacific Railroad Company. | | ye 


This land is included within the primary limits of lands aranted to 


said company by section third of the act of J uly 27; st (14 pen et 


which grants. the odd- numbered sections,— 


to the amount. of twenty alternate sections per mile, on each side of said qatieoad 


x 


line, . . . and whenever on the line thereof, the United States have full title, - 


not reserved, sold, granted, or otherwise appropriated, and free from pre-emption or 
other claims or rights, at the time the line of said road is designated by a pin thereof, 


filed in the office of the Commissioner of the General Land Office. 


The map of definite Jocation of said road, oles to said. tract, was 


~ filed March 12, 1872. 


At that date the land in question was “included within ang aan 


. Verde Indian reservation, and for that reason your office decision held 


it to be excepted from the operation of said grant. 


The company urge that the alleged reservation was not created by 
executive order, and was therefore not such a reservation as served. to 


defeat its grant, and even if properly created, that it did not defeat the 


erant, the rights under which attached subject to its use, and upon the _ 

_ extinguishment of the reservation its title became complete. , 

It has been too well established by the decisions of this Department 

and the courts, to require further discussion, that if a tract is foun d to | 
be reserved at the date of the attachment of rights under a railroad 

. grant, it is thereby excepted from the operation of such grant, and the 
subsequent relinquishment of the reservation will not cause rights to 


attach thereunder. See Dellone», Northern Pacific R. R. Co. ane L. D., 


229). ae 


It will therefore be necessary a deisnnine whether the Cap ‘Verde 
reservation was DEOpeHY created in order to determine its etfect upon 
the grant. gs - | 


In the argument filed ee counsel for the company, the following his: - 
tory is given of the creation of this reservation and the cause that led — 
thereto, and the reasoning depended upon to show that in fact 1 no res: 7 


ervation was ever created by proper authority. | | 
In the latter part of 1870 and eatly part: of 1871, the warlike Apache Indians in 


‘Arizona and New Mexico went upon the war-path and in subduing them the military | 
and whites were reported as having killed many peaceably inclined Indians. It was | 


~ also suggested that there were many Apaches who would be friendly to the whites 


if given an opportunity. With a view of ascertaining the exact situation of affairs, 


the Secretary of the Interior detailed Mr, Vincent Colyer, then Secretary of the. 
Board of Indian Commissioners, to’ journey into that country and report. His — 


instructions were contained in letter of July 21, 187 1, from the Seer etary of the Inte- 


tior, which reads as follows: 


‘You are hereby authorized aud requested to proceed to New Mexico and Arizona. 
Territories, and there take such action as in your. judgment may be deemed wisest 


and most proper for locating the nomadic tribes of these territories upon suitable . 
reservations; bringing them under the control of the proper officers of the Indian 
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i pee tment, ‘and: supplying them with necessary saieiaicaes ange clothing and what 
“ever else may be needed. 3 


The Department invests you with full power to exercise aceoudine to your discre- 


- tion in. carrying into effect its views in relation to the Indians referred. to, and Ee 3 
_. have to request that you will from time to time report to the Secretary of we Toterior _ 


0) your: action and progress and result of your investigations.’ 


‘These instructions were based upon a communication to Secretary Delano dated | 


3 July 13, 1871, which reads :— 


of the report of» Supt. Pope to the effect that with enlarged powers ‘and assurances. . 
ae of protection and proper provisions, the wild Indians of Arizona and New Mexico — a 
. may now be induced to come into Canada Alamosa. I suggest that enlarged powers a a 

be given to Supt. Pope to effect so desirable an n object, or that. Mr, Colyer be sent 





«Mr. Colyer, Secretary of the Board of Giles Pence Ccammiaaioairs, 1 has told x me 


. with all the necessary powers.’ 





‘Tt will be readily seen from this correspondence that the object of Mr. Colyeet: ae 
. journey was ‘for the sole. purpose of bringing the wild Apache Indians into close. 
relations with the government. He was at first only authorized. to bring them into 
-. Canada Alamosa, but subsequently to such other places as were convenient. Where-. — 
os | ever they were oathered, however, it was ‘for the sole purpose of protecting them . 

and furnishing food and clothing. So long as they remained-where Colyer placed eS 
them, the War Department was empowered and instructed to guard them from - 


- attacking whites, There was however absolutely nothing that hoanted to a ‘‘reser- 


> vation” of lands. There was no treaty with these Iudians; the government. ‘assumed — 
ee no other obligations than those of issuing. clothes Hr food, and there was no 


authority. existing in Mr. Colyer for his action of October 3, 1871. This letter of Mr. 


= - Colyer to Major General Grover in command of Camp Verde is the ‘executive. order” 


-. referred to by the Commissioner as creating a ‘reservation ” sufficient to defeat the 


. railroad grant. This “executive order” is as follows: 


‘General: Havi ing personally inspected the country aiid the condition ee ‘ig Apache | 
‘ Indians on the Verde River above this post, and finding the Indians to be in consid- — 
nes erable numbers sick, destitnte and in a starving condition; having uo boundaries 2 
: a defining their home; their country over-run by hunters who-kill their game and not ..- 
a unfreqnently kill the Indians,—gold prospectors and others, none of whom: ‘locate i in. 
this section of the country,— —agreeably to. the powers conferred upon me by: the | 





tas | - President and communicated to me in the letter of the Secretary of the Interior dated re 


July 31, 1871, and the orders of the Secretary of War of July 18 and 31, ‘1871, and i in |. 
-. harmony with, the humane action of Congress iu providing funds for this. purpose, Te ane ae 
have concluded to declare’ all that portion of country adjoining on the north- west = 
~- gide of and above the military reservation of this post, on the. Verde’ River, for. a 2 
ee distance ofsten miles on both sides of the river to the point where the old wagon _ 
- road to New Mexico crosses the Verde, supposed to be a distance up the river of 
~~ about forty- five miles, to be an Indian: Reservation within the limits of which all’ | 
peaceably disposed Apache Mohave Indians are to be protected,. fed and otherwise 
© eared for, and the laws of Congress and. executive orders relating to the government , 
25 SOF Tidien reservations shall have full power and force within the boundaries of same 


. 7 unless other wise ordered by Congress or the President.’ 


es Congress of the United States. The only sense in which the word “ reservation” — 7 


Upon this personal letter to General Grover, has been placed the burdeu of carry. sit a | 


ing a reservation of the larid sufficient to defeata grant made five years prior by the. 


— = was or could be properly. used. was for the guidance of the military, enabling them safe 


~ . to know what Indias and where found were to receive rations and clothing. Itis 

. absurd to say that this private letter written for the information of a general. in . 
 ‘ebarge of a camp by a subordinate government official amounts to an ie executive. 

oe order” creating a permanent reservation. No such object was sought to be attained 
and in every instance where permanent reservations have been cr eated, special orders 


hae from the President have. issued speci ificaily ordering the. same. 
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See Executive Orders relating to fedian Reser vations: 
Colorado River , Reserve, Page 4. 
Gila Bend Reserve, . oe 


<2) 


Hualpai Reserve, — _ aS 
| Moqui Reserve, | ee. bes 
Papago Reserve, fe 162 
Prina & Maricope Reserve, “© 8. 
Sup pai Reserve, c 8. 


All-in Arizona. 

Mr. Colyer in his letter of November 7, 1871, to Secretary Helene, bopemted the - 
various ‘‘ reservations” selected by him and on the same day the Secretary referred 
all papers to the President with the statements:—“I have the honor to transmit 
herewith copy of a communication addressed to this Department by: Hon. Vincent 
Colyer, one of the Board of Indian Peace Commissioners, who recently visited Arizona 
wherein he states his views in relation to the Apache Indians and describes certain 
tracts of country in Arizona and New Mexico which he has selected to be set apart . 
as reservations for their use, as authorized to do by orders issued to him before vis- 
iting the Apaches. — 

' Ihave the honor to recommend in pursuance of the understanding arrived at in 
our conver sation with the Secretary of War on the sixth instant, that the President 
issue an order authorizing said tracts of country described in Mr. Colyer’ s letter to 
be regarded as meeeny plone for the settlement of Indians until it is otherwise 

_ ordered.” 
| This language does ‘ioe convey the idea that Mr. Colyer’s letter of. October 3, 1871, 

was an ‘Coxecutive order” within the Secretary’s idea, and we suggest that this com- 
munication of the Secretary recommending the reser vation completely negatives 
such an assumption. It was, consequently error upon the Commissioner’s part in 
holding that the letter of October 3, 1871, created a reservation. It did not and 
could, not, as is fully demonstrated by the later correspondence on the subject. 
Although suggestions of Mr. Colyer as to other reservations were carried out and: 
“executive orders” duly issued to that effect, none was ever issued as to lands lying 


aloug the Camp Verde river and for the manifest reason that the militar ypostatthat 


_ point was sufficiently large to accommodate ali the Indians who cared to place 
themselves under the government’s charge. . 

For the reasons given we maintain that there never Ves 2 . reservation of these - 
lands by competent authority, sufficient to except the same. from the opération of 
the grant, : 3 


In this history one impor tant fae is overlooked, viz., iba iionde! 
ment upon Mr. Secretary Delano’s letter of November 7, 1871, addressed 
to the President in which he recommended the reservation of the tracts 
* described in Mr. Colyer’s letter. 
This endorsement is as follows: | 
| -_ | Executive Mansion, 
ae | Washington, D. C., Nov. 9, 71. 
Respectfully referred to the Secretary of War who will take. such action as may 


be uecessar y to carry out the recommendations of the Seer etary of the Interior. 
U.S. GRANT. 


It was by this approval that the seaeeeationt was s created, mad while 
the Commissioner erred in holding that the reservation was created by 
the order of October 31, 1871, yet this mistake in nowise affécts the com- 
pany as the Peesidants eu antedated the filing of the map of 
definite location by. more than four months. This reservation con- 
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aa : ton in foie ant effect until April 23, 1875, when President Grant | - 
issued. ail order that— | ) | - 


; e . ‘all orders establishing ‘and setting apart Camp Verde Indian reservation | in the Ter- fs 
on ritory of Arizona, described as-follows. . .. . oa bare! hereby revoked ae 


oe and annulled, and the said described tract of country is hereby restored to the pub- | 


. ic dl omain. 


In this oon eben I HOt that: the company’ S- appeal i in this ¢ case pats : 


_ it in a peculiar light. ae 

ce 2. Phe records of your office show that this company i Macibe a list Bae Oe 

of selections covering several hundred thousand acres; in which the 
_ bases assigned as lost to the grant are the lands. within the Camp = 


ee Verde Indian reservation. 








2 na ae making such selection it admits that these inde were iost ee the | - 
es grant, and yet as against a claimant for one forty acre tract thereof, ayy eS 
maintains that the lands within the Camp Verde Indian reservation. ie 


were not excepted from the grant but passed thereunder. > 


- Further. comment. upon these facts :1s unnecessary. “The land em: tN a 


- braced in the Camp Verde reservation having been in a state of reser- 


eS — vation at the date of the definite location of said road was thereby | 7 | : 
_ excepted from its grant and your decision holding for approval Wil- ee 


os : a lard’s homestead. entr y is affirmed. 








. Seoretary § Sinith to. the Commissioner of the Genei ‘al Land 1 Ofte, Decem- ea 





. Morrison v. D AVIDSON. 


eee . Motion for review of fdenarenents decision of April 1, 1893, 16 L. D. Dy ie 
ae 38, denied Dy. Seer etary Smith, pene 19,1893, 0 | 


‘MINING CLAIM-—-NOTICE OF APPLICATION. a) 
9%  BRETELL v. SWIFT. Peal ee Oe Soe tt 
(On Review.) pt ee os eevee: 


- Notice of mineral application to one of the owners of a soni cue claim § is notice to i iecegs ts 


~ his co- owner, in the absence of fraud. - ~ 


In the. selection of a newspaper for the publication of notice of. miner a application LN 
the register, in the exercise of a proper discretion, may ‘designate a paper that . <. 
: he regards best for the purpose of giving the greatest ee to the > notice, a 

oe evel although it may uot be the paper nearest to the Jand.° | 


ber. 19, 1893. 


a I have considered the motion filed by counsel for Coorie. b. Bretell i <s 
“for. a review of departmental decision of February 21, 1893 (6 L. D., 


fee. 178). The case was certified to the: Department, in seentdatice witht 


os departmental decision of June 28, 1892 (Bretell ». Swift, 14 1. ‘D.,, 697). o : - 
It will be observed. , by palerenioe -to the last citation, that Swift: made 


ae entry of the Sulphur Lode on May 16, 1891, after having published his — 





- notige for the required length of time in the Deadwood Weekly Pioneer, 
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thie last epabiatind being “May 14, 1891, No ‘eigenen claim was filed: 
but on May 15, 1891, Bretell filed a verified pr otest against the issue 
of the patent, alleging that he was one of the owners of Rochester. 
Extension lode, a part of which was included in said mineral entry; 
that the Sulphur Lode is situated within 2,600 feet of the incorporated 
limits of Lead City, where two daily papers are published, and that. 
Deadwood, where the Pioneer is published, is more than two- and: one- 
half miles fon the Sulphur Lode; that— 


owing to the sickness of his father aud sister lie was obliged - again to ¢o ; east to 
Rochester, New York, and fearing that the parties who had located the Sulphur Lode 
intended to apply for a patent he instructed the men in his employ whom he left at 
_ work upon and in charge of the property to keep track of the Léad City papers and 
inform him at once if an application. for patent of the “Superior” Lode was pub- : 
lished therein so that he might have a survey made and file an adverse claim. 

-He also had the Daily Tribune sent to him regularly at Rochester, New York, and 
also had an oceasional copy of the Belt Herald sent to him at the same place by a 
friend. That he did not see or know anything of the filing of mineral application 
No. 581-until after his return to Lead City on the 13th day of May, 1891, for the first. 
time.since his departure in November, 1890. | 

That he was first informed. of said anplicatian hy one of elie officers of the United 
States land office at Rapid City, 8. D., while in conversation ee him upon .other 
business on the 14th day of May, 1891, 


Your office decided, February 4, 1892, that ‘ the spnneuen of said 
- notice was not made in a newspaper ‘published uearest to such elaim,’ ” 
as required by law and the regulations. That judgment was reversed 


. by said departmental decision, it being held therein “that the register 


did not exceed the official discretion vested in him in orderi ing the ya “3 
lication in the Deadwood Pioneer.” _ : | 

Review of this decision is now asked, and. the er rors specified, which | 
are necessary to consider in this motion, are that it is contrary to the | 
established regulations; that the publication of the notice was not in 
a paper nearest the land, and in not ordering a new publication ora 
hearing to determine whether the publication was madein a newspaper — 
published nearest the claim, and in directing your office to consider the 
affidavits relating to the posting of the notice on the claim. 

“After a careful consideration of the entire record in this case, I am 
impressed with the belief that there should be a modification of the 
decision complained of. It is conceded that the paper in which the 
notice was published is not nearest the claim, but 16 is claimed that: by 
the usual routes of travel communication between the claim and Dead- 
wood was quicker and easier than between Lead City and the claim, 
and that greater publicity was given by publication in the Deadwood 
Pioneer than would have been obtained by publishing the notice in one 
of the: Lead City papers; that a high mountain intervenés between — 
-.the claim and Lead City, which prevents all direct communication. 
Affidavits of two persons are also presented in which they say that 
Bretell admitted to them that he had received notice of this applica- 

tion during the period of publication. Bretell denies this admission — 


4 
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That por tion of section 2325 of the Revised Statutes inder wiih notices of this 


question here involved reads as follows: 





ae ander oath, and he alse swears that there were not to exceed three ; ae 
copies of “he Deadwood Weekly Pioneer received at. the postoffice, or 7 
otherwise distributed in Lead City during the period of publication, 
It appears to me that under this showing, and in view of all the cou- ge 
_.— flicting statements, there should be a hearing orderéd to ascertain the. 
ee facts 1 in regard to both publication notice and the posting of the notice oes 
on the claim. I am constrained to. make this order for two reasons; 
_ + first, it will be noticed that Bretell makes this application in his own 
an iudividdal capacity and. behalf, but in his protest alleges “that he is .- : 
one ‘of the owners of the Rochester: Extension.” It does not appear a 
oiDy, the record. before me whether the other owners did or did not have ae 
“notice of this application. If they did have notice, then they were. 
bound to act, and in the absence of any fraud, Bretell would be bound oe 
by their knowledge. This is upon the theory that. there was no abuse :s 
Fe OE the judicial discretion with which the register is clothed. in. the = 
en selection of the newspaper. ane Pepa me 
Second. Iam uot satisfied from the record that there: was any abuse “os 
of the power of the register and receiver in ordering the publication. Bao 
.. There is not such a great difference in the distance from the claim to 
the two towns as would necessarily make e the ‘ck in | Deadwood ae 
o void. 2 Fee de : | ” ee Oe 
Bae he concensus of the rules and decisions seems to be that thie Hotiees 2 
Par must be published in an established newspaper, with a bona fide cir- a a 
ae culation in the neighborhood of the claim; one that is printed at the. °.- 
i place of its publication, and is, in his’ ‘pest judgment, permanently a 
i established and recognized by the community, its. advertisers and i 
o. Teaders, as being a fixture, IJ take it that newspapers of this character ee 9 
are to be selected in preference to those: predatory journals that are ete 
: frequently found in new localities, established often times for the sole. 
 -purposé of getting the “land office notices and ready to migrate to. 
the newer settlement when business becomes “slack” from the-Tocal - 
office. In the exercise of this function the register is clothed witha = 
— diseretion which has: been - termed ‘judicial discretion,” subject, OF su 
oe course, to review. In the lawful exercise of that discretion he may ee 
select a newspaper that. he conceives ‘best. for the ‘purpose of giving . 
ee. he greatest publicity to the notice, even although it may not be nearest. : 
ane the land, and especially: would this be true if the one nearest the land, 
. -. in his opinion, did not meet the requirements as to permanency. and 
ae general. circulation, as defined above. And this is the gist, in my Ecsta 
-. opinion, of the case of Condon et al. x. Mammoth 1 Mining'€ Co. oe L. a a tie 
: oe) and nothing more. In.that my predecessor said: an ere 


hae character are published, necessary for consideration in ime determination of: the a : 


“<The register of the land office, upon the filing of such aplication, plat, Geld i - 


a a notes, notices and affiday its, shall-publish notice that. such application | las been. - es 


| made; for the period of: sixty days, ina newspaper to be by him desig nated. as pub- rs 
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lishod anes to ae ae, and he shall also post sneh ence. in his office for the e 


same period.” | 
I am of the opinion. that this means that the reg ister shall publish the notice of 


such application in a paper to be by him designated as being the newspaper pub- — = 


lished. nearest to such claim, not by actual measurement in a direct line between — 


. newspaper offices in the same town or city, but in the nearest town or city in which:. ~ 


a paper or papers of established. character and general circulation is published. 

| Unquestionably; under this statute, when several newspapers are published. in the 
same town or city, the register may designate whichever in his judgment will best 

subserve the public interests and which will give the widest notice to the public’ 


 _ that the entrymen are seeking title 10 amine. From these views it follows, that in 


this matter the reg ister has some diseretion in the designation of the newspaper, as _ 
to its established character as ar ed the ove ancl general circulation 
and the like. Be . | 
— It is.said by the register, in @ communication sadeeawell to. your 
office, under date of July 18, 1892, that one of the papers mentioned by 
Bretell. as being published in Lead ae “was short lived and has 
already ceased publication.” _ 

You will direct the local officers to order a hearing for the : purpose 
of determining - : | 
I. Whether either of fhe owners, or Hieaes in charge, of the Rochéster 


Extension lode did have notice, bo publication or spOnune of the appli- : ee - 


cation for patent for the Sulphur lode. 

Ii, Whether the publication of the notice in the Deadwood Weekly 
Pioneer was such as was warranted by-law and the ruling in: this case - 
as to an established ‘newspaper, and whether it did have general cir- 
culation in the vicinity of thé claim. 

The motion for review is granted to this extent, ana the- papers here e- 
with returned for filing in your office. | 7 


‘SETTLEMENT RIGHTS—RESIDENCE—TENANT.+ 
FLEMING 2. THOMPSON. 


Residence on land not eabjont to settlement is ineffective, if abandoned or aigeoi: 
tinued before the land becomes subject to settlement and not resumed until after 
the intervention of an adverse right. : 

‘Settlement, rights can not be maintained through the’ occupancy of a tenant. 


First Assistant Secretary Sims to the Commissioner of the General Land a 
. Office, December 19, 1898. : 


‘ 


. The ipnd inyolved in this controversy are lots 1, 2, aa 3, See. 24, 
and lot 1, See. 25, T.1658., R. 1 W., M. D. M., San Francisco land: dis- : 
trict, California. : 
John W. Fleming filed his pre: eanatien declar ratory statement for the — 
tracts, on the first of August, 1890, alleging settlement on the 7th of — 
September, 1889. On the said first of August, 1890, William W. 
. Thompson made homestead entry for said lots, and for the NW. dof — 
| the NE. 4 and the NW. 4 of the NW. 4 of said section 25. | | 
1600—vor. 17-—36 . : 
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The jena in 1 question ¥ was joan erly inelud ei within the elaimed: oa : 


of the Rancho San Jose Sur Chiquito, the grant to which: was con: 


firmed June 2, 1882. The final survey of said rancho was made inthe 8 


‘field in December. ‘1884, and Januar ‘ 1885; ‘approved by the Surveyor- | 


= ‘General essine® oy 1889, and patent. issued May 4, 1888, at which. 
time the plat was formally appr oved by the General ian Office. 
~ The township plat of survey in which the land is situated was filed 
in the local office on the first of August, 1890, and:the land then. 
became subject to filing and entry, having been subject to settlement 
under the pre- -emption and homestead laws since the © approval ¢ of the 
plat of survey. | 
-Each of the parties gay e nance, of his antes és ciate final proof 
on the 10th of November, 1890, and in accordance therewith, ‘such 
& proof was submitted, and. a pao had to determine the ele of the 


- r espective parties. 


_ After considering. the evidence, ite local officers, on the 13th of May, | 
1891, rendered their decision, awarding the land: in controversy to- 


dl | - Thompson. . On the 12th of July, 1892, such decision was affirmed by — : 
_ your office, and a further appeal brings the case to the Department. 


in reference to.the facts of the case, there is no material conflict. 


~~ Onthe part of Thompson it was shown that: he settled on the ian in ; 
| coutrover: sy in June, 1877, and maintained an actual residence thereon. 


up to October ‘8, 1887, at which time he leased his ranch to B. P. Skin- 


; ner for a year. -At the end of the year the lease was voluntarily — 7 


renewed for another year. At the end of the second year Skinner, on _ 


demand, refused to surrender possession, and, on Suit brought, he was i! 


awarded possession by the court for the third year. At the termina- 


tion of the third year ‘Thompson resumed full PPOSeeSstOn and a since 


| maintained an actual residence on the land. 
On the part of Fleming it was shown that his first act of aetelomea: | 
was made September 7, 1889, when he hauled. lumber on the land to 


) build a house. He established. his actual residence on the tract on the 


9th of that month, and thereafter, continued his residence thereon. 

Ib was shown that the health of ‘Thompson’s wife, at the time he 
leased his ranch :to. Skinner, and removed therefrom, was such as to 
‘require medical. attendance which. could not be obtained at the ranch, 


and that during his absence he resided at San. Jose, where his wife ros 


| received necessary medical attention, and his daughter went to school. 
~The question in the case is one of law, and not of fact. Itis this: 


3 as Did Thompson, at ¢ any time after the land in question became subject 7 
 -to settlement under the pre-emption and homestead laws, make settle- 


ment thereon prior to that of Fleming ? also, was he, at the time said - 
 jand became subject to such settlement, an actual settler ther eon, in 


: ‘contemplation of law, so as to make his: settlement relate back to a 


settlement established prior to survey, so as to entitle him to the pref. a ae 


| erence right of entry over Fleming, under the law 2 ae 
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fre is scancudod! that Thompson settled upon the land in J une, 1877, 7 


. and continued to reside thereon until October, 1887, when he leased it : . : 
to Skinner, and removed to San Jose. During all this time the land 


was within the claimed limits of the Mexican grant, and had not been 


restored to the public domain, by the segregation and patenting of said . | 


grant. He did not resume his residence thereon until October, 1890, | 
which was more than two years and five months after it became public | 
land of the United States, and more than two months after the ea of — 
3 survey was filed, and it became subject to entry. : 

Can a settlement, established in person on reserved land, and dis- , 
continued before said land becomés a part of the public domain, and. 
not re- established by personal. residence until atter the land becomes 
subject to entry under the public land laws, be maintained during the 
interval by an agent or lessee, so as to. defeat the rights of a settler. 


who is. actually residing on the land at the time its restoration to the’ “ 


public domain takes effect? _ 

In other words, does the law contemplate that the uonieesnts of the 
_ possessory right and improvements upon a tract of land,on which a. 
personal settlement has been made, and discontinued (temporarily per-. 
haps) before the land becomes public land of the United States, is suf- 
ficient to constitute a settlement right on unsurveyed land because 
such ownership and improvements exist when the land becomes public _ 
“Jand. before survey, and can such. right be maintained by the occupa- | 
tion of such improvements by an agent or tenant to the exclusion of a - 


. subsequent settler before survey? 


- Section 2259, Revised Statutes, provides that any person possessing 
uhe- prescribed qualifications, ‘who has made, or hereafter makes settle- 


ment in person on the public lands subject to pre-emption, and who - 
| inhabits and improves the same,” etc., is entitled to the right of entry — 


of the land so settled, under the pre- emptionlaw, upon the performance ~ 


of certain eondiliotis after the plat of survey is filed, and by the third, 


section of the act of May 14,1880 (21 Stat., 140), the same right is 
extended to one who settles i the intention of ener the land 


~ under the homestead law. - 


«it will be observed, however, cant’ this right hecoids upon a settle- 
ment in person on the public land, and upon inhabitancy and i improve- 


ment i -person by the settler on public land. “Neither settlement by: * 
proxy, nor inhabitancy and improvement by an agent or tenant, con- 


fers or attaches any right. under either act, nor does settlement on 
reser ved land, not subject to pre-emption center any right. A settle- : 
_ Inent on reser ved or segregated land is of no force or effect while such 


reservation or segregation exists. Oliver v. ome et al. © L. D. 9289) 5 


~ Hosmer v. Wallace (97:U. 8. , 575). | 
Lands claimed under Mosicani grants in "California, are excludéd - 
from settlement under the pre-emption laws, so long as. the claims of 


a 
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oe “the fee remain undetermined by tribunals. and officers of the : 


EP , United States. Van Reynegan v. Bolton (95 U. S., 33). 


It seems clear, therefore, that Thompson could acquire no oright to - 


eae the land ‘in. controversy by reason of his settlement in 1877, and his. aa: 


_. + ownership of the improvements prior and up to the time the land became 
part of the public domain, May 4, 1888. At that time he was not. per- - 

- sonally inhabiting the land, but he had leased it to Skinner, and was | 

himself residing elsewhere. He did not resume his personal residence _ 
ee | on. the land while it: was unsurveyed public land of the United States, 


- subject to pre- -emption, nor indeed until more than two months after - 


in ~ the township plat of survey was filed, and it became. subject to entry. 


- He had initiated no claim or right by a settlement in person on the 


“public lands of the United States, and he made no inhabitaney or * 
; “improvement on public lands. His personal settlement and personal. 
et inhabitancy were confined to a period. when. this land was segregated — <e 
and reserved from the public domain, and the only inhabitaney and ~ i 
ae improvement thereon after it became public land of the United States, 
“and prior to survey were by Skinner, as the tenant. and lessee of 


Thompson, and by Fleming in his own behalf. 


Settlement can neither be established nor maintained ‘= proxy. Tt - : | 
_ is @ personal act and must be performed by the settler in person. — - 
Knight v. Haucke (2 L. D., 183). Occupation through a tenant. is not. | 


the maintainance of residence requisite under the public jand Jaw. re 


- West v. Owen (4 L. D., 412). ay 
| ‘Residence on land uae subject to entry: is ‘-anivatine. if avandonke or toe! 


- . discontinued before the land becomes subject to entry, and notresumed 


| _ until after the intervention of an adverse right. Crumpler v. Swett || 
ate (8. L. D. , 584), and failure in residence is not, excused by bringing suit > 
ee. ae: sourts. for possession. Forbes v. Driscoll (3 L. D., 370). | 


From the authorities cited, I think it is clear that a settlement and c 


z= residence established on reserved land, not subject to pre- emption, con-- 
os fers no right. That a legal settlement must consist of a settlementin 
ee person, and inhabitaney in person on public land, in order to attach a 


right under the settlement laws. If, however, a settlement is made on. a 


: reserved land, accompanied by Rersonaliniabigancy and improvement, 


= which is eontinned until the land becomes a part of the public domain, mee 


' eae that instant becomes a legal settlement, not by reason of any acts 
Shack performed before the land became subjects to settlement, but because 
of the existence and continuance of such settlement: fear that date. % 


The Department has held: that in determining the rights of. claimants as? 


o 7 to such land, the priority of their settlement may be considered. — | 
Thompson having initiated no settlement upon public land, nor main- — 


. tained the settlement made by him upon reserved land until it became 


oe ‘subject to. settlement, possessed no rights that could relate: back to a ho . 
eee a settlement, when. he filed his homestead entry. | 


/ 
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E ; 


Fleming, on the contrary, made an actual personal settlement onthis 
land while it was unsurveyed } public lands of the United States, subject a oS 
. to pre-emption. He continued to inhabit and improve the same until © .° 
~ survey, and subsequent thereto, and filed his pre-emption declar atory. | 
‘statement within three months after survey. Iam of the opinion, there- 

- fore, that he is the only one who acquired a legal right under the law, 
that will relate back to the date of his settlement before survey. 


‘Thompson made no personal settlement on public land until after the | 
sstilement right of Fleming had attached. I recognize the equities of | 
Thompson, but I can not ignore the plain and positive requirenents of 
law, and substitute therefor equitable considerations. U nder the law. \ 


- the rights of Fleming are superior to those of Thompson, in the land in. 


- controversy, and the decision pppoe ee from is according oly rever sed. 


ed . 


ey OHNSON BT AL, ”, McKEURLEY. 


Motion for review of departmental decision. of February 16, 1893, 16 ee 
L. D. ee denied DY Secretary Smith, ‘December 19,1893. 


! 


_ MINING CLAIM_SURVEY—NOTICE OF APPLICATION. 


JOHN K, CASTNER ET AL. 


| An aended survey and republication of nation will re required ire it 3 As s found 


' that the land embraced within the application, as set forth in. the official sur vay 
and. published notice, is incorrectly described. 


Seoretary Smith to the Commissioner of the General Land Office, Decem- is 
7 ber 19, 1893. 


“I have considered the appeal of John K. Castner et al. from your: 
office decision requiring them to re-advertise their application for patent | 


for the Vista, Paragon and Puzzler lode claims, the same being mineral | 
— entry No. 2597, Helena, Montana, land district. | 7 


It appears that. Castner et al. made application for patent for said 
claims, and the same was adversed 1 by James L. Henry eé al. for con-  . 


flict with the Bob Clark lode. Suit was instituted in the district court _ ae 


of Cascade county, Montana, in support of said adverse. A. plea having 


- been. entered to the jurisdiction of the court, the matter was submitted | 


to ajury, and the verdict: was that the property involved ‘is. situated . 7 
in the county of Meagher, State of Montana.” Judgment was there- 


fore rendered for the defendants October 2, 1891. ne entry was oo — 
December 31, 1891. 3 


On March 3, 1892, Henry et al. pr esented a protest ag ainst the i issuance | 


of patent, 10 ‘which is recited the former. adverse proceeding; their — 
| ownership of the Bob Clark lode and its prior location; that the Para- : 


~ 
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oo gon and Barner claims were siioorn by the official. survey LO ie situate oo 
| in T. 16 N., R. 8E., in Cascade county, and on unsurveyed lands; that - 
as & aiatben of fat said claims are situate in T.15 N., BR. 8 E., ins 
- Meagher county; that relying on the correctness of the survey, they = 
brought their action in Cascade county. They ask that an order be = 
issued requiriug applicants to re-publish their application. OnQOctober 
.. 8, 1891, Mike Hendrickson filed a ‘similar protest against these claims, — 
= a claiming the Zilla and i ee as being | in conflict with said mineral : 
entry. — = 
_ -. On May 9, 1892, your otis ordered that the notice be Sonic os 
as it appears that the survey of the Paragon and Puzzler was errone- 
~-- ousand misleading. Subsequently—June 25—on petition of. claimants, . 
your office “oranted a stay of proceedings for 60 days,” in order to. 
complete the record, and on October 15, following your office again con- 
_ sidered the whole matter on a mction for review of said. decision of — 
May 9, and overruled the motion. The case. now comes before this. 


| ~ Department on appeal. There-are several specifications of error, but. 


¢ 


I think they amount substantially to the claim that it waserror to hold 
, ie that the applicants failed to have a proper survey. made of their claim 
and to give a correct notice of their pending application so that those 
claiming adverse rights might have sufficient notice of the locus of the. ar 
> property sought to be patented. : 


_ The mining claims in controversy are situate in the Bar ker. (unorgan- a 


ized) mining district. By the jury they were found to be in Meagher - 
. county. They are within a few hundred feet of the novth. line of said. 
-. county, the same being the south line of Cascade county. ‘This line. 


- was first run by Surveyor Kern in 1888, and again by one MelIntyre, 


 wwhoge report was filed in September, 1890, and it seems to have been. . 4 

. accepted by the county commissioners as the dividing | line. By ex- ' 
aa _ tending the township lines. on the map it is found that T.16 N., RB. 8. | 

i, isin Cascade county, while T, 15, same range, isin Meagher apni 


~The notices of the location of the Paragon and the Puzzler lodes - 


= = show that each of them was situated in Cascade county, and each were 


_» recorded in that county. The Paragon was located January 28, 1889, _ s 
and the Puzzler April 17, 1889. The Vista is described as being in 

- Meagher county; was lcated May. 25, 1885, and. ‘recorded in vee eee 
| LOUnNy. : - 

. The three claims are not located in a compact body, but, aeeiding i 

a to the plat of the official survey, run lengthwise in a northwesterly and 

-- southeasterly direction, the northwesterly corner of the Paragon join- — 


ing the Vista near its southeast corner, and: the northwesterly corner | 


of the Puzzler joining the Paragon at. about the center of its easterly = 
side line. Thus it will be seen that the Vista is the farthest north, ~~ 
‘hence nearest the county line, whilst the other two claims. extend as 
nearly the entire length south of the south end of the Vista, and that — 
ae much south of the county line and farther into preae hor county. ‘The | 
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_ official plat. also states elit they are -Rinaued in ep, 16 Ns; BBE. = 
(unsurveyed),” and “in Barker (unorganized) mining district, Oaacade . 
county, Montana.” Throughout all the papers in connection with this 
entry, and in the publication notice, this statement is also made. 
These facts ate not controverted, but it is ‘insisted by counsel that _ 
~ sufficient notice was conveyed to those holding adverse claims to enable © 
them to defend their rights. I cannot agree with this proposition. 
The locus of a mining claim should be: fixed: with mathematical 
accuracy, aS well in the report of the official survey as upon. the 
surface of the earth. A. better illustr ation for the necessity of this can 
not be afforded than by the case at bar. Persons claiming adverse 
‘rights against a mining claim are required by law (See. 2326 Revised 


2 Statutes) to file the statement of their claim in the local office durin g 


the period of publication, and within thirty days thereafter “to com- 

-mence proceedings in a court of competent jurisdiction, to determine 
_ the question of the right of possession.” It is an invariable rule that — 
. the jurisdiction of a State court, so far, at least, as the trial of real 


property rights is concerned, is confined to the county in which the _ 
 Jand is situated. Now, in this case, the land is described in the official 


survey, the only means provided by law for fixing the locus, aS being © 
in Cascade county. They brought suit in that county, and the result — 

was that the court, on the verdict of the jury, decided that it did not — 
have jurisdiction, the land being situated in another county. The 
plaintiffs were justified i in relying on the official survey.. It will, not 
do to say that they were bound to accurately ascertain by their own 


methods the exact locus of the land. The government commissions :: 
an officer for that purpose, and thus holds out the assurance that their . . _ 


official acts may be relied wpon, and, if for any cause, those claiming: 
adverse rights are defeated by reason. ofa defective survey, the gov- 
ernment is certainly bound to put them in statu quo as nearly as ee = 
sible, and that may be done by cancelling the entry, requirin g a cor- 
rected survey, and the re-publication of the notice. 

The applicants for patent are not without fault in this matter. ae | 
Paragon and Puzzler lodes are described as being in Cascade county,. 
while the Vista, located several years prior, and nearer the county line © 
by almost its entirelength than the others, is properly put in Meagher 
' county. Now, the Vista being in Meagher county, it follows as a phys- 
ical fact that the others were also, and it was their duty to amend the 
location of the other claims. in accordance with the fact before seeking 


to obtain an official survey. 


7 | Your office decision is therefore affirmed. 


TOWNSITE OF Moore v, TURNER ET AL. 


- Motion for review of departmental decision of May 31, 1693; 16 i, ‘D. 7 —_ 


a6, denied by uae Smith, December 19, 1893. 


ae "APPLICATION FOR SURVEY-MEANDER LINE. ; 


Epwarp C, Au, - ae : - 7 2 : 


: : : An application for fhe. survey of. a small tract of land, lying etween ‘tie meander oe 


line of a lake and the water’ s edge, will not be granted, where the original 
“suryey bas stood for a. number of years, even though the meandered. boundary 
i. of the take may not exactly. indicate the true water line. | 


First Assistant Secretar y Sims to the Commissi ioner of the General laid 
7 Office, December 19, 1893, 


Edward ©. ‘Hill ee appealed from the ‘decision of your ‘snide. of 
. December 31, 1892, denying his application. for. the survey of a tract 
of land extending into Lake oe situated in Sec. 4, m, 20 I aes | 
: R. 2. B., W. M. , Washington. © 

In the case of Hardin v. Jordan (do v. S., -3T1), it 1S ‘said: ; 
‘Tt has never been held. that. the lands under. water, in, front of such ‘grants of 


; moandered lands, are reserved to the United States, or that they can be afterwards ; | 
: granted out to other persons, to the injuty of the original grantees. The meander 


lines run. along, or near the margin of such waters are not run. for the nPuED DSS of a 


- limiting the title of the grantee to such meander lines. 


‘In Mitchell v. Smale (140 U. S., 408) Mr. J ustice Bradley, delivering - oe 


= the opinion of the Court, said: 


Our general views with regard to the effect of patents g nemnteae for Anna ar eoiiia ie | 


a “matein of a non-navigable lake, and shown by the plat referred to therein, to bind 


cme - on the lake were expressed i in the preceding case of Hardin v. Jordan, and need not: .. . 
be repeated here. We think it a great hardship, and one not to be endur ed, for the ° 

- government officers to make new surveys and. grants of the beds of such lakes, after 
selling and granting the. land. bor. lering thereon; or. represented soto be. Itisnoth-  — 


ing less than taking from. the first grantee a most valuable, and often the most valu- - 
able patt of-his grant. Plenty of speculators will always be found, as such prop- 


' erty Increases in yalue, to enter it and deprive. the proper owner of its enjoyment; 
and to place such persons in. possession, under a new survey and grant, and put the. | 


original grantee of. the adjoining property to his action of ejectment’ and plenary 
a proof of his own, title, is a cause of vexations. litigation, which ought not to be cre- 
ated or sanctioned. - _ sn: 

‘And it was. held in nate case that the projection of a strip or tong ue 
of land beyond the meandering line of the. survey, is entirely consis- 
~ tent with the water of the pond or lake being the natural. boundary of 
the granted land, which. would include the proenen if Tecessary- to.° 
reach that, boundary. | : = 
‘There seems to be no re asou why these e principles a are not applicable | 

to this case. | : , - 
The. burden of the dea Gabniittede® ‘is to show ‘that, there has. | 


a or no change in the character of. the land along the shore of the a ae 


lake, since the date of official survey; at the point where the land 
: which is sought to be surveyed is: located. “ : 
~-T concur with you th at if this fact were ‘ally established; the Depart- : 


a arent will not, after s SO great a lapse of time, direct a survey. and dis- = 
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; pose of a small te act of land between the sain and the water, although a 


it may be shown that the meander line did ot exactly indicate the~ | 


true water line, and that by this means a’ small fraction of ane was : 

lett out which might, or should, have been included. = | 
_ Ican see no reason to disturb the action of your office, deniying Fhe. | 

ie application for survey, and it is accor dingly affirmed. 


Pomo SENO Campos, 


Motion for review of depar tmental decision of April di, 1898, 16 f, Dy 
30, denied by y Secretary y aa December 19, 1893. 


' SOLDIERS’ DECLAR ATORY STALEMENT—MILITARY ‘SERVICE. 
 AUGUR v. McGuire. 
(On Review. ) 


In determining whether the length of military service e rendered by an coitebe (who — 
resigns from the service) entitles him to file a soldier’s declaratory statement, 
the period of service shonld be computed to the time when he receives pnobice 
that his eet is speepEce:: Ws 7 | 


Secretar y Smith to the Commissioner of the ‘Ginial Land Office, Decem- 
| : ber 19, ek 7 


[have consider ed the motion for review, filed on behalf of MoGuir e, 
: of the departmental decision rendéred on fs #3th day of April, 1893, 
in the case of Joseph Augur v. Frank M. MeGuir e, (reported in 16 L. D.; 
372) involving the validity of the soldier’s declaratory statement filed 
— by-said arg he on the 23d day of February, 1891, for the SW. 4 of 
- the NW. 4, the W. 4 of the SW. 4 and the SE. 4of the SW. 4 of See. 23,7: 
sie 47 N., B. 9 W., Aghiand land district, Wisconsin. | 
It appear: that: on February 23, 1891, McGuire filed in said focal: 
office soldier’s declaratory. Scanner coveting said land, which state- 
ment was accompanied by his affidavit of service in the army during 
the war of the rebellion, and also a certified statemeut by the Adjutant- . 


-. General of the State of Wisconsin, made from the records. of his office, 


showing that McGuire enlisted: int Company © of the 8th Wisconsin 
Infantry Volunteers on the 20th day of July, 1861, and was commis- - 


- sioned as second lieutenant i in said company and regiment.on the 4th 


| day of September, 1861, to rank from the 29th day of August, 1861; 

that he was mustered into the service of the United States on the Oth | 
clay of September, 1861, for three years, ‘Cand pesienem on the 5th day im 
of October, 1861,” 7 


| On the: 24th ie of February, 1891, J oseph aoe tender ed his home- = | | 


Pigs we okt nae A ete ag oS 


ae gee i 
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: ae ‘Beant. soning ae said lena: ane was rejected « on a same day. 
rae by the local officers, on account of McGuire’s prior filing. 


“Angur did not appeal, but on the L1th day of March, 1891, he ae | 


an affidavit of contest against McGuire's filing, alleging that he (Angur) 


~~ had settléd thereon on September 15, 1890, and had substantial i impr ove- 
ments, and resided on it with his family: af 

- He made no char ge against the sufficieney of. McGuire's niiore 

service to’ entitle him to file soldier’s declar atory statement for said — 


af land, but based his. claim entirely upon his alleged prior settlement: 


A hearing was had upon this issue. From the testimony introduced 
the register and receiver found that said land had “not been settled. 
upon and cultivated according to law, and that contestant: acqnir ed no . 
‘prior settlement right. = From this decision an appeal was taken to 


| a your office, and while it was pending, within six months after filing — 
_ his soldier’s. declaratory statement, McGuire tendered. his application _ 
-° to make. homestead entry of the tract. His application was held'by 


: the: local officers, ee to the. result of the, contest initiated Dye 7 


Bee Aug ur. | eet 
On the 30th of March, 1892, your office affir med the aoa ment of the | 


‘local officers, holding that Augur secured no right to the land by reason’... 


7s of his alleged settlement. In said: decision. it was. also held: that 


co McGuire was not qualified to file soldier’s declaratory statement for’ 8 


the land, in that he had not served for ninety days in the army ofthe <0" 


United States. It was further held that the land was subject to entry 

ab the time Augur presented his homestead - application, and thelocal 

. officers were directed to notify him that his entry would be made of _¢ 

ee record, upon his showing the proper. qualifications. Inv consequence - 


Core . of such decision he made homestead eau y Hort the land i in rater on. i 
aoe a the 7th day of April, 1892. : 
-.. . MeGuire appealed to the ‘paciment aie rey your ‘office | 
oa doticion was erroneous: in holding that: he was not qualitied to make. 


soldier’s declaratory. statement, in rejecting his homestead — — 
~~ and in allowing Augur to make homestead entry for the land... . 
_. The decision of your office was affirmed by the Department on the 
13th of April, 1893, by the decision which Ti am. asked, in une motion 
for review, to coal ie: and recall. = | 
The motion asks that the departmental decision ba rouallea and a hear- 


_ ine or der ed to determine the army service of McGuir e, and is supported: 
* by numerous affidavits respecting such service. | 
In view of the conclusion I reach i in the case, it is ae necessary: to. 


a notes the third peo teanen ote error r contained i in the motion for review), 7 


— which is as follows: 


> &3, Said decision is erroneous in fiihing Gum the expalr te Egiatenene a 
of the Second Anditor. that McGuire’s ‘service in the, army’ termi- 


: ee “nated on October 5, 1861.” © - , aa 
sae ee To determine whether it would be of any advantage to MeGrire, to on 
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grant his request, and order the hearing asked for by him, i addressed 
a communication to the Secretary of War, on the 3d of October, 1893, | 
asking for an official statement of McGuire's military record. _ 

In response to such request, under the same date, [ received the fol- 
lowing reply: | : wee 

In reply to your letter of to- -day, requesting an pei statement of the military a 
record of F. M. MecGuie, late of. Company C, 8th Wisconsin. Infantry Volunteers, 
Iam directed by the pan of War to jaform Foe that the obieins records show 
, a8 follows: ; 
_ Frank McGuire was muster ed into service as second lientenant with Company C, | 
8th Wisconsin Infantry Nehuaegres 2 at MeaeeD Wis., to date from September’ A 
1861, to.serve for three years. 
‘He tendered his resignation at Camp Randall, Wis., Octoher 5, 1881, statin g that 
he deemed himself incompetent to falfill the duties imposed upon him, andit was * 
accepted, to take etfect from October 5, 1861, in Special Orders No. 27, paragraph 2; — 
Department of the Missouri, dated January 9;1862, 
Tt seems to me that this statement must be held to be senciasied as - 

to the length of. time McGuire actually served in the Army, for the 

mere tender of his resignation would not, and could not, operate as a 
- matter of law, or fact, to take him out of the military service of the 

United States. This proposition is clearly Settled by the 49th te a 


ees : of War (See Rev. Stats., p. 233) which is as follows: 


Any officer who, having tendered his resignation, quits his post or proper Gitte: 
without leave, and with intent to remain permanently absent therefrom, prior to due — 
: notice of the acceptance of the same, shall be deemed and punished as a deserter. 2 4 
It is not shown when McGuire received the “« due notice” of the _ 
- acceptance of his resiguation, but surely it was after the order of Jan- ° 
uary 9, 1862, up to which time he was actually i in the service, whieh 
shows hie fein of such service to have been more than five months. . 
_ The departmental decision was, ther efore, erroneous, wherein it was 
~ found that McGuire had not served in the army for a period of ninety 
days or more. Said decision is accordingly recalled and set aside. os 
Your office decision appealed from is reversed, Augur’s entry must be we 
canceled, and McGuire will be permitted to alee entry for the land j in - 
“question ‘under his soldier’s declaratory statement, eg a ro 
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SWAMP LAND GRANT—CHARACTER OF rere 


- ye 





od 


Lands covered. by an. apparently perman ent aay of water ati the date of the swamp ,, ge ye 


‘grant are not of the character fonvemp awed by said grant. 
ss 


Secretary Smith to the Commissioner of the General Land Ofe, Dicom: | 
| - , - ber 19, 1893, 


On December 29, 1892, J ohn Mullan, Esq., as counsel for i L. Mor tow, 
et al., filed. in this Department a petition, addressed to the Secretary 
of the enon, praying aoe to exercise his Spy jurisdiction | 


|: ee 
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or ee over. certain proceadings, had. and being had; in ee to 4.740, 0.82 | 


> aeres of public land lying in Warner Valley, Lake county, Oregon, ‘aud a | 


—. deseribed in lists. Nos.. 30 and: 31 of. swamp. and overflowed lands. 


selected by the State of. Oregon, under the provisions of the act of | 
~ March 12, 1860, and of General Land Office circulars of November 21, 
‘1850, and nal 18, 1882, in the land district of Lakeview, Oregon. 
- Copies. of said pétition, and of eight exhibits. filed therewith, were © 
served upon the governor of the State of Oregon. Said lists” Nos. 30 
and 31 had been approved by Secretary: Noble himself, on April 9, 
1892, and December 3, 1892, respectively, “subject to any. valid 
adverse right that may exist to any of the tracts therein described.” 
. On January 9, 1893, the Secretary took cognizance of said petition, 
and transmitted it to your office for your information and report there-. 


-~ on, and directed that you issue no. patents to the State of Oregon for. 

~ lands within “said survey,” until further advised by this Department. 
ee You were also instructed to transmit with your report, all motions and 
* aes protests filed by counsel against the approval of said list No. 31. 


On January 23, 1893, James B. McCrellis, as “attorney for R F | _ 


: : McConnaughy, at al, assignees of the State of. Oregon,” filed “in this | 


-. Department a petition addressed. to the Sécretary of the Interior, pray- | 


| ; * ‘ing that orders be. issued to patent to the State of Oregon thé lands ~ ea 
i s, described i in said list No. 30, A copy of et petition w was served oo ea 


~My, Mullan. 


- Tg On the same day, J anuary 23, 1893, Messrs. John Mullan. and. a os. | ; : | 
a K. McCammon, as “counsel for the heirs of Emma Neasham, George F. ee, 
- Maupin, Jesse B. Morrow and J. L. Morrow, e¢ al., dry land claim- 


ants,” filed in this Department a ‘supplemental: statement with twenty- | 


three exhibits attached thereto, in further support of Mullan’s petition : 


an filed | December 29, 1892. Service of said. petition was acknowledged — > 


ce by Mr. James B. McCrellis, as attorney for the assignees of Oregon. . . 

“On January 24, 1893, your office made report as required by ‘said a 

io, ee departmental letter of Je anuary 9, 1893, and tranaribied. therewith 
a fifteen files of papers. - 


‘On F February 10, 1893, Messrs. ‘Mollan ‘and Micaisinon ied: in Seis 
‘ Depar tment’ anocher voluminous statement, with ten exhibits attached. | 
thereto, and service of same Was. ackuowledg ed by Mr. McCrellis. | 

On March 2, 1893, my predecessor, On. ‘consideration | of your report 
_ aforesaid, and the accompanying papers, “and other charges and alle- 


gations made in certain papers filed here,” since his former letter, DY: *. 


Messrs. McCammon and Mullan, was “of opinion that all-action tend. 


ing to the approval or patenting of lands to said State, embraced. in 
the Neal survey, should be further suspended,’ ” And in his letter to” 4 
. your office, of that date, he revoked and. canceled his own approval of 4, tat 


said swamp land lists Nos. 30 and. 31, and directed. you to take proper. ; 


. _ steps to make said revocation and cancellation, for mally effective. ‘He : . 
ae also directed von at once to make full report to. this Deparment in - 
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| relatiow to all matters. set. forth by Messrs. MeCammon and. Mullan, SO 

far as the same came within the cognizance of your office, ‘tr ansmitting 
here all papers relating to said matters, that the same might be fully 
considered, and proper. directions given in the premises. ! 

— By your letter ‘K,” of March 13, 1893, you made the report required 


-. by my predecessor, and. transmitted therewith twenty-four files of, — 
-- papers, deemed by yourself pertinent. With your letter “K,” of March 


27, 1893, you transmitted plats of surveys, documents and papers, col- 
lected 3 in files, and mar ked by the letters of the alphabet from A to M, — 
inclusive, the same being papers which Messrs. Mullan and Meam- . 


-. mon, on one side, and Mr. McCrellis on the other, deemed pertinent, | 
_. and desi red to have transmitted for consider ation be the Secretary. 


With your letters of April 6, and April 19, 1893, you transmitted 
_ other papers, which were deemed by your office, or by counsel, as per- - 


oy tinent, and proper to be considered by the Secretary. 


~ Between March 2, and August 2, 1893, Messrs. Mullan and. MeCner. e 
- mon, attorneys for Morrow, and. others, have filed eight. papers; and 
Mr. McCrellis, and Messrs. Stockslager end Heard, as attorneys for R: 
FB. McVannaughy, and others, assignees of the State of Oregon, have 


~ filed six papers, containing arguments, statements and. affidavits in - 


support of their several contentions; of all which both ee have had . 
notice. 7 | 
And now, with all parties ‘npestaa present here: by counsel, duly “a3 
notified and fully heard, and after car éful examination and supervision — 
of the great mass of papers before me, containing all the information 
accumulated during many years of eager, intelligent and industrious 
contest, I proceed. to make such decisions, and give such dir ections as 
- appear to we to be lawful, right and proper. 
The lands involved i in the pending controversy are embraced in lists 
Nos. 30 and 31, of swamp and overflowed lands which had been selected. 
by the State. of Oregon, in Lakeview land district, and. which lists were 
approved by. the Secretary of the Interior on. April 9, 1892, and 
December 3, 1892, respectively, subject to any valid adverse rights 
that might exict as to any of the tracts therein described. | | 
' When these lists were presented to the Secretary of the Interior; for 


his appr oval, they appeared to be clear lists of swamp and overflowed * 
land, to ville were attached the cer tificates of the clerk of the swamp 


; land division and the Commissioner of the General Land Office, certify- 
. ing that said lands were swamp and overflowed within the meaning of 
-the act of' September 28, 1850, and that upon examination of the tract 


books of that office the Chim of the State had been found to be free - | 
from conflict by sale or.otherwise. Upou these certificates the Secretary 


approved the. lists. Subsequently, however, upon information fur-— 
-nished by the Land Office that adverse claims to tracts involved in said 
lists were then pending in-that office, and -had not been. disposed of, 
and that the character of said lands was contested by adverse claim. - 
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- ants the + Sooketaiy: directed. ‘that the. Goi lone re- pont to ue ae : 


gee» Department ‘all the papers in said case. ‘Thereupon the Secretary 
“..-- yevoked and canceled his approval. of said. swamp lands lists. 30 and 3k; 0 
and directed the Commissioner to make such revocation and cancella. aa 
. .. tion formal and effective, and to make. full report to the Department in 
relation to all of the matters set forth in the petition of the several.” 


ae claimants. - Upon the. filing of the -Commissioner’s. report thereon, os 
“*..- gounsel for the State and also those for the. contestants were notified a 


on that. they would be. ‘permitted to file ar guments in said case; and the . = 


in question now presented by said ‘Teport. is whether ‘said. lauds were. : 


ee swamp and overflowed within the nou of the acts of ee 28, ered 


-» 1850, and March 12, 1860. 


‘A careful review of the foctmony) in this i case shows sheyoud all ques- ‘ 


an ee that the lands involved in this controversy were once covered by : 


i oe large body of water, Known as Lake Warner; and that, at the date of - ; : 
- > the gy ant and of the. survey; all the lands embraced. in lists 30. and. 5) oe 


i. were covered by this lake—which, according to the testimony: of some of. 


eta S the witnesses, was 00 deep to be forded; and that between 1874 and 

os 1877 the water began to recede, so. that now almost the entire tract | 

oo. > which was formerly the bed of the lake is comparatively ary 5. and that. - 
ae the x recession was quite rapid during: the last two veer oe to Mareh ee 


eh “The voli of the Depaunens is, that the rey cover ed by. an appar- aor 
ently permanent body of water at. the date of the swamp: grant are not. 


ee of the character contemplated by the grant. (State of California, 14s 7 - _ 
; Dd, 253.) . If this ruling be adhered to in this case, and. Tsee no reason 


to donut from it, the lands embr aced i in said lists are clearly not of the -.. 2 


po ~ character contemplated by the. grant, and the State has no claim to. - 


them as swamp aud overflowed lands. 


a a Tt seems that nearly, if not quite all, of thie lands aforesaid, described : Oe 
fe Dy subdivisions: in lists 30 and 31, and. embraced in “this decision, are ek i | 
Boge claimed under the pre- emption, hoinéstead, timber- culture, and desert- = 


ae land laws, by persons who initiated their proceedings in the year 1889; 


ae _ that nearly, if not quite all, of. said claims have been contested by the fe 


State of Oregon, ox by per sons alleged to be her assignees, and that many — 


_. decisions have been made in favor of such contestants. Indeed, itis 


- ; oe - stated in. the printed brief of Messrs. McCreliis, Stockslager and Heard , 
ve that only fourteen such cases are Jeft in, the land office to be disposed o 


a of, including two applications to file. The papers before me are not ey 


snfficient’ to enable. me to ascertain the present. status of said claims 


a cand contests, with ‘precision. -I therefore direct: that. you - cause all os 


=~ decisions. recommending or holding for cancellation. entries or declar- 


: : atory. statements, upon the ‘ground that: the lands in contest. were oe 
oe granted to the State of Oregon as Swamp and overflowed lands, by the : 
a abe of ‘March, 12, 1860, to be set aside and annulled, and the cases ee: 


fe ae ‘teinstated; and all contests based a said ground, alone, ee - 


as herewith retur ned. 
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_ eerie and that: you require all bee. fide ae to said lands, law- | 
fully initiated, to be prosecuted and perfected with all due dilig Bence, . ifs 


according to nw and.the Rules of Practice. 
Lists 30 and 31, and all the papers filed in connection therewith, are 


0 
- 


tty 


STATE SELECTIONS—ACT OF FEBRUARY 22, 1889. 


STATE OF WASHINGTON. 


Selections under section 12 , act of February 29, 1889, for public building purposes, 
must be made in leg al sii: divisious of not less than one quarter section. 


Secretar y Smt th to the Commissioner of the General Land Office, Decem- - 


ber 1 9, a 893. 


Giga Washington, list No. 1, of selection for public bitildings 
under section 12 of the act of February 22, 1889 (25 Stat. 676), was 


returned with departmental communication dated June 22, 1893, for 


the reason that said list was made up of selections of less than a. quar: . 


ter section. 


Said section enatal & specitic quantity of Jand to be selected and 
located “in legal subdivisions as provided in section ten of this act,”. — - 
and séction 10 provides for selections “in legal | subdivisions of not less eis 


than one-quarter section.” 


ed 


Tam now in receipt of your letter of Rover ber 13, 1893, in explana. | 
tion of the previous action in submitting said list for approval, inwhiech 


| cn my attention is called to the instructions contained in departmental 
- gommunication of April 22, 1891 (12 L. D., 400), which, you state, are : 


| in conflict with my action taken in returning this list. 


In said communication the effect of the act of February. 2B 1891 . 
(26 Stats., 796), amending sections .227 5 and 2276 of the Revised. : 
Statutes, upon the provisions of the act of February 22, 1889 (supr it), 

_ was considered, and it was held that, so far as in conflict, the grant of 
school larids should be sp TMISLenSe and adjusted in accor dance with : 


_ the later legislation, 
Said amendment of sections 5 2275 and 2276 R. S. relates’ aatele to the 


question as to what losses will support an nade, selection under — 
the school grant, the manner of its ascertainment, aud the effect of . 


selection upon the basis assigned. 


- It does not by terms or implication conflict with the requirement | 
made in the act of February 22, 1889, that the selections are to be | 


made * in legal subdivisions of not ssa than one quarter section.” 


Again, the grant made by- the 12th section, under which the selec: ee 
tions under consideration are based, is one of Py specific quantity to be 


" gelected. 
-.. It has no indemnity provision as the school grant, cad can in nowise 
7 be affected by the amendment of sections 2275 and 2276, 


‘The previous instructions given in this matter will, nae et be ey. 


| carried into effect. 
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SCHOOL INDEMNITY—FOREST RESERVATIONS. 
oe | a Ni aoe INSTRUCTIONS. : 


-Seoretary Sinith to’ the Commissioner of the. General Land ofhee December : a 


ie 1893. 


“T am in receipt of your office letter of November 27 27, 1803, enclosing’ ae: 
_ copy of a letter to the register and receiver at Los: Angeles, California, gee 
_ relative to’ certain school indemnity selections in said district; made 
upon the bases of deficiencies in school'sections caused by-said sections so. 


being: swamp and_ overflowed. The. Department has held that. the | 


Swampy character of a school section affords no basis for indemnity, os es : 
-. and, in view of this decision, the State of California requests. that all 


of the original selections made upon a Swamp land basis be canceled, : 


. and that. amendatory application designating as the basis of deficiency : ae 


lands within the forest reserves be accepted in leu. thereof. 


- Upon this eure yon ‘give oe following instructions to the © resin. a - 


and receiver: 


s ae oe Fir st, that. all selectic ons saad ata aoa: to ieee upon tiie pacis of | swamp sirens 


must. ‘be canceled. Second, that: the applications professing to be amendatory of. > 
ao) former. invalid selections, whereby other school lands are designated asthe basisof 

ae the selection, can only be accepted as new applications or selections under which = 

4 the right of the State to the land selected will take effect only from the time that 
ts ‘such new application was presented at your office for filing, in the absence of adverse | 

| claims. . Third, that unsur veyed school sections that are clearly shown to be within oa 


ea the limits of either of said forest reservations will be considered valid basis, to the . 


_ extent of 640 acres for each full section, for the selection of school indemnity land.” ~ 


ee Fourth, that. selections upon the basis of surveyed school sections within the said 


7 - forest reservations will not be allowed under any. circumstances; cand all applications 2 
ia upon this character of basis now on file will be rejected, and the selections canceled. .—- 


‘The letter of instructions to the register and receiver is submitted | 


ong: to. the Department for its consideration, with request to be advised — 


ay whether such course should be approved, ad. if not, to be instructed. ? Se 
- in the premises. ee oe 3 
[see no objection to the instrnetions. They appear to pol in 1 aécord —— 
ed ance with the peers of the Department eoyenune school 1 indemnity ae : 


2 ‘selections. 


-PRACTICE— REVIEW—ORDER HOR HEARING. | 
-McCunsnny BY AL, v% ABERDEEN ET AL: 


| Reviow of a departmental. decision: ordering a hearing will not. be granted, er cs 


_ the questions raised’ by the motion may be consider ed mben final. action is taken a 
on the merits of the case. i és : 


| a Secretars vy Smith to ‘the Commissioner of the General Land Oe, D \e- | ., 


cember 19, 1893. . 


ae John: 1 McChesney has filed a motion to “ set aside: ava revoke eo a 
“departmental decision, dated April 22, 1893 (16397), involving the SE. Rela 
p oF Sec. 4, pT. 123 N., R. 64 Ws po South, Dakota. — on es 
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‘It appears that one Abner 0. McAllister had on October 3. and Octo- 


ber 20, 1887, applied to file a pre- emption declaratory statement for the id a 


land,‘and your.office on February 20, 1892, sustained the action of the _ 
local officers, rejecting his application esate the land applied for was 
included within the incorporated li mits of the city of Aberdeen. =~ 
_ In your said office decision, the application of the city of Aberdeen, 

‘filed through its mayor, to.enter the land as an additional entry to the 
— townsite of’ Aberdeen, was also rejected, because. the city “in no | 

manner owes its existence to the townsite laws of the United States, — 


=< but was incorporated under the territorial laws of Perot. being an 


located: wholly on private lands.” 
Other applications for the land .were also Keicted: but ‘the applica- 
tions of John T, McChesney and Joseph: M. Kean, presented, respect- 
_ ively, on October 20,1887, and March 27, 1889, to locate Porterfield ._ 
- scrip—the former for the S. 2 and the latter for the N. 4 of said SE. jt 
were allowed. . 
From your said office: edison: it appears anat McAllister Was - the | 
only appellant, and in the decision, revocation of which is asked, the - 
Department, under its sa visory powers, directed that a aeerIng, be 
had,. — | 
- when the facts in regard to its ssoubay opened anid use may be ascertained, - 


in order that the Department Inay havea basis upon which to determine its future _ 
disposal, whether it should be entered as a part of the townsite of Aberdeen, or as 


a separate townsite,-or should be awarded to- the pre-emption claimant or to the : 


scrip applicants. The facts are not known to the Department, and before an intel- : 
ligent and just decision can be rendered the facts must be known. 

It will thus be seen that no decision was rendered. on the merits, on’ 
account of the absence of certain facts upon which a proper disposal of 
the land depended, and a hearing was ordered that those a might 
be ascertained. | 

It is insisted that said ‘aevneeadetal: aaaien should be soyeeed: be 
cause none of: the parties for whose benefit the hearing was priced can ~ 

ever obtain title to the tract under any law now in existence; that Mec- _ 
_ Allister, the pre-emption claimant, can not enter the land because the 
same is within the incorporated limits of Aberdeen, and that his claim i is 
- notstrengthened by the remedial act of March 3,1877; that as to all other 

claimants, the decision of your office became final by reason of their 
failure to appeal therefrom, and the supervisory power of the Secretary 
of the Interior can not be invoked to restore rights they may have lost 


at the expense of the bona fide serip applicants; that even if this were 


not true, the city of Aberdeen can not make an additional entry of the 

tract, becanse there is no law authorizing the purchase of the land for .— 
- the benefit of squatters thereon, especially where applications therefor _ 

were made after Pceeney a as to locate his Porterfield Scrip ; 


. thereon... 


Without aisausene: the various questions of ieee presented by this: 
~ motion, it is sufficient to say that the i ra in its said decision, | 
1600—voL. 17-—37 ee 


iy 
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did not Fejest the claim of Mr. I McChesney, wider his serip eee 


por was it decided that McAllister or the city of Aberdeen is entitled a 


es ; to the land; butit was decided that a proper disposal thereof depended a 


upon certain facts not known to the Department, and: which could ue - 


2 es determined only by a heari ing, which was ordered. 


When: the Department postpones the consideration of a case and a 


- déeision on the merits thereof, awaiting facts which are deemed impor- - 

oa tant to a proper disposal of the land and a hearing is directed for. that 

~ purpose, it is not perceived where any injury may result to an honest as 
litigant, except the necessary one of a short delay. | 7 


‘Since an appeal will not lie from a decision of your office ordering — 


- wy hearing (Practice Rule 81; Reeves v. Emblen, 8 L. D., 444), it is — . 7 
- * difficult to see upon what principle a departmental decision will ee “oe 


. set aside and revoked” for making alike order. a 
At all évents, the various questions raised by this motion. may be Cy te 


consider ed when action is taken on the merits after the hearing. 


“ee = The motion. is therefore denied. 


 SURVE¥Y—ISOLATED TRACT—ISLAND. 
CASE v, CHURCH. 


- ‘An Seder for the SUIV ey of an island and the sale thereof as an saolatel tenet isa 


final departmental: adjudication that the land is the property of the United | Oe, 
ae States, and the determination >of alleged adverse rights of. a perian: owners must mee 
se, . thereafter be left to ne courts. a | 


First Assistant Séoretary y Sims to the Commissioner of the General Unt a | 


Office, . December (19,1893. 


mt have wonsiered the case of Timothy B. Case 2. Frank E. Gia i. 


ae pee appeal from the decision of your office, of June 6, 1892, dismissing 


oe the appeal and protest of Case, and denying his application to enter cee 
| Tots 9 and 10 of Sec. 11, and lots 6 and 7 of See. 14, T. 5N,,RB. 6 E., of = | 


- the Graylin g land district, Michigan. 
~The land in controversy is an island in Long Tans, Michig gan, aa it 


—- appears that said Case bought the island, with improvements, from: < 


: one Charles Bennett, about September 8, 1879, for $1000, took posses- | 


i sion of the same, and has continued to reside thereou ever since, hav- 3 
: _ ing in the meantime made considerable valuable mpedvemonte: on the es 


Same. 


‘Some time in 1888 he discovered that nis ‘title was. ‘imperfect, al | 


Pe i thereupon he began to take such steps as seemed to him proper and _ 


necessary to perfect the same. On July 21, 1890, he made formal appli- _ 


a ~ eation for the survey of said island. This application: was approved by 
. + the Secretary of the Interior October 20, 1890, and the survey directed 


es be made, andthe land ordered to be sold as gover ament Jan under : . : . 


re? ae. a 7 See. 2458, of the Revised gig aforesaid. 
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. Pursuant to this order, the tract. was surveyed and segulatly sold. on. 
November 17,1891. The appellee Church became the purchaser at the a 
~ price of $1371. 00, paid the purchase price, and the register and receiver | 
issued to him cash certificaté and receipt. 
This action was then instituted by the appellant to ccentt the i issue’ = 
of patent to the purchaser, and at the same time the said appellant - 
made application to enter said tract of land under the pre-emption laws. 
After the decision of your office, aforesaid, the question of the right 


of pre-emption seems to have been abandoned, and the brief filed here - fs 


_ by appellant’s attorney is addressed exclusively to the question of the . 
power and duty of the government to consider appellant’s equities. in. 
the case, and earnestly insists that the said Church be denied patent - 
to the land, for the reason that the land bordering on Long Lake had | 
been long since patented to various parties without limitations or restric-. 
2 tions, and that under the decision of the supreme court, in the.case of — 


Patan os Sordat (140 U. S., 371), and under the laws of the State of 


Michigan, the government had parted with its title to said island, to 
riparian proprietors, and that appéllant, by virtue of his long contin- » 
‘uous adverse possession 2) said island, had acquired Prosceipiive: title 
thereto. _ : 

These are questions sana for the aearts to determine; and have — 
no proper place in departmental adjudications. The question as to 
whether the laud in controversy is, or is not, the property of the United | 
States government became res adjudicata, so far as the power of this: 
Department eee wot it was ordered sold by the Secretary of the | 
Interior. 

The jndgment of your office is approved and affirmed. 


- PRE- EM PTION—CITIZENSHSP—NATURALIZATION. 


MERIAM 0. Poe. 


The pstanee! of an Siew in this country for the last three years of his minority — 
| qualifies such person, in the. matter’ of citizenship, as a pre-emptor, without, 7 
previous filing of declaration of intention to become a citizen. | 
-.The minor child of an alien, who has declared his intention to become a citizen 
but does not complete his naturalization before the child attains: his majority, 


occupies under the pre-emption law the status of a person who _ filed his a3 


- declaration of intention to. become a citizen. 


‘Seoretary y Smith to the Commissioner of the eisai iad Opfiee, Devem- 
: _ ber 19, jiok sn ua 


On oe 7th of * October, 1892, you transmitted, on the part of Maria : 
? Poggi, a motion for review of the decision rendered by the Department. 


on the 27th of July, 1892 (unreported), in the case of F. B. + Meriam 7 


ee said Poggi. 
The oe involved in. the controversy: is lot 4., See: 18, T. 18 S, R. 1 


‘ 
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Ws: and. uctonal lot 1, Sec, 13, iv 18 S.; R. 2 w., S. B. M.,, Los - An a . 


oo geles land district, California: | = 
Meriam made homectend entry for the: land on the 21st of May, 1887. ee 


: : | On the 2d of June, of that year, Miss Poggi presented her pre- emption — ” 7 
. declaratory statement for the land, alleging settlement on the 16th of | _ 


March. Inasmuch as she alleged settlement prior to the entry ¢ of 2 


- Meriam, her filing was accepted. : 7. 
_ Afterwards she presented her final proof, Meriam appearing and pro: % 
’ testing against the aeceptance of the same. The local officers rejected 7 

her proof, holding that she was not a qualified pre-emptor at the date 


of her settlement, and: that betweer that date and the date of her *. | 

be declaration of intention to become a citizen of the United States—May nats 
ie, 30, 1887—the right of Meriam under his homestead entry - attached. rare. 
That decision was affirmed by you on the 24th of August, 1891, aud. © #73, 


by the Department on the 27th of July, 1892. The facts upon whieh | 


| the departmental decision was based, were that Miss Poggi was born ~ - 


. . in Italy in 1865, that she came to ig country with hev parents when . 
about eieiicen: years of age, and that she made no declaration to ~~ 
. _becomea citizen until May 30, 1887, the same day that she made her ~~ 
declaratory statement, which. vase ates Meriam had made homestead ie 
aa entry for the land. - 


In the motion for review, in ‘addition to those facts, it is made < 

- to appear that the father of Miss Poggi declared his intention to — 
become a citizen of the United States during her minority, but. did 7 

not : attain full citizenship before she reached her maj jority. 


| - Section 2167 of the ore Statutes of the United States provides _ 
ae as follows: 


Any alien, being under the age of twenty: one’ years, who: hag peeaeds in the -. 


United States three years next preceding his arriving at age, and who has continued _ 


to reside therein to the time he may make application to. be admitted a citizen | — 
thereof, may, after he arrives at the age of twenty-one years, and after he has — 


resided five years within the United States, including the three years of his minor- — 
ity, be admitted.a citizen of the United States, without having made the declara- 


tion required in the first condition. of section twenty-oue hundred and sixty-five; Secs * 
_. but such alien shall make the declaration required therein at the time of his ad--. 
mission 5. ‘and shall further declare, on oath, and prove to the satisfaction of the 
: court, that, for two years next preceding, it has: been his bona fide intention to | 
become a citizen of the United’ States; and he shall in all - other co) comply Nicer 


et with the laws in regard to natur alization. 
The counsel for Miss Poggi claim, that under this seétion of the | 


-- Revised Statutes she was relieved from any act looking towards her — 
eee naturalization, until two years after she became of age. At that time 
she would have resided five years in ‘the United States, including the 


three years of her minority, and might then become a eitizen of the — 
United States, without any declaration of intention, except ‘such as ~ 


she would be required to make at the time of her admission. — That — 7 ; 
: during those two years she was a qualified pre- -emptor, so faras the — 


; Giesnign of citizenship was concerned, and her sr as a Dre: emptor on 
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asuld only be defeated i by her’ neglecting to. become a citizen at: the | 
proper time. : | 
The question caecieel was ‘squarely. passed ‘upon by Seorstary - 7 
Delano, in the case of, Dougherty. v. California and Oregon Railroad + 


_ . Co., reported in Copp’s Public Land Laws for 1882, volume 2, page 929.. 


Dougherty was an alien, who came to this country before he was eight- | 
een years of age. Arter arriving at the age of twenty-one, he settled 
on and filed for a tract of public land as a pre-emptor. He was after- 
wards admitted to citizenship under section 2167, Revised Statutes. 
It was urged against the claimant that at the date of his alleged 
settlement he was not a qualified pre-emptor, and not capable of acquir- 
ing title to public land under the pre-emption law. It was held 
that his naturalization had «a retroactive effect, and placed him on the same foot- 


ing as to citizenship as one who had filed his declaration of intention before the 


date of settlement, and that so far as the question of citizenship was concerned, his 


. _ settlement was valid, and he capable of acquiring title to the land. 


In cases where an alien declared his intention to’ become a et ee _ 


and died before securing his final papers, the Department has repeat- — 


edly held that the minor children of such alien might avail themselves 
of such declaration under section 2168 of the Revised Statutes. ‘This 
was: distinctly held in the case of Scotford v. Huck (8 L. D., 60). In 


that case, the father had declared his intention to become a citizen an 
“ during the minority-.of the son, and died before obtaining his final > 
papers. After reaching his majority, the son made pre-emption filing 


_ without taking any steps towards securing citizenship. The Depart- 


ment. hold that the son inherited from his. father the advantage of hav- —. a = 
ing a-declaration filed, wpon condition that he availed himself thereof ae 


by taking the final aatlia: : 
In the case of Bartl v. West 81 i D. , 289), the cage’ Or Seotford Disc 
* Huck is cited, and its ruling followed. The only difference in-the - 
< two cases is that one is a pre-emption, and the other a homestead case. — 
After quoting section 2168 of the Revised Statutes, the Department | 


a said: “By operation of the statute just quoted, the declaration of the 


father to become a citizen of the United States, inured, upon his 


decease, to the benefit of the minor son, and the latter thereby became . ~° - 


entitled to all the rights, by virtue of said declaration, that the father 
was entitled to in his life-time.” The land in dispute was accordingly 


awarded to. Bartl, subject to his completing his crnZenslp, and other- 


wise complying’ with the law. 
--In.the case at bar, Miss Poggi has already sgmpisted her citizenship, 
a certificate to that affect, under section 2167 of the Revised Statutes, 
bearing date December 18, 1890, forming part of the record before me." 


_ The questions presented for determination are: 1. Didtheresidence ... 


of Miss Poggi in this country during the last three years of her 


-- minority, confer upon her the right of pre-emption? 2. Does the minor — 


-ehild of an alien, who declares his intention to become a citizen, but — 
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“who. does not’ secure @ citizenship daring ‘uch Phileas minor ee ponkeas: pens 


the same rights as would be possessed. had such parent died. during the | 


ae minority of his child, without securing naturalization papers? - 


An affirmative answer to either of these paren decides thee case 


ae cat bar, in favor of Miss:Poggi. ; Te 
- A declaration of intention to pucoen a lize of the United. States ane 


does not make the declarant a citizen. It is theinitiation of the right. 
thereafter to become such citizen upon the poate of the ouher 
requisite acts. | 
The naturalization Jaws have also made cer vtalin’ acts and tenaions 
the equivalent of the formal declaration of intention other wise. required. 
Thus the declaration of a parent or the residence i in this co untry during. 


| the last three years of. minority is all that is required by those laws to 


enable the child of that parent or the minor resident thereafter to. 
: acquire full citizenship npon taking the final oaths. re 
_ The pre-emption law authorizes entry ther eunder by citizens of ne | 


- : s United States, or those who have ‘filed a declaration to become such 
. as required by the natur alization laws.” Surely, under this language, 


those charged with the administration of. the pre-emption. laws must 


: ot accept as a satisfactory compliance with that law those acts, recognized * 


| = by the. natur alization laws as equivalent to the formal acon snOn oo vias 


-_ intention prescribed. | 


Had the pre-emption law extended its privileges only to citizens of - : 
the United States, and to those who had declared their intention to 


Sn one become citizens, it would have been much more restrictive than the 7 
ee ‘naturalization laws. In the passage of the pre- emption law, I think it 


was the intention of Congress to put aliens, naturalized without pre 
vious filing of declaration, on the same footing as those who were nat- | 


; i ~ uralized after making such filing. . There can be no reason for aly dis- ” : | 
.... tinction, and hence the pre- emption law provided, as I construe it, that ~ 


a declar ation of intention, under its provisions, should only be required = 


es” 2 in such cases as it was required by the naturalization laws. 


This disposes of the first. question. in the Case, and leaves for con- 
sideration the status of a minor child of an alien who declares his | 
intention to ‘become ay citizen, but. who. des: not. secure Roa cok a 

during such child’s woinority. | | ea 
In deciding. the celebrated. case oF ‘Boyd v. ete in which the. 
question of the citizenship of the governor of Nebraska was involved, 
the supreme. court. of the United States, in a decision repor ted in 143 
—U. §&., 135, considered at great.Jength the status of a child of an 
alien, ‘who Was. brought to this country during his minority, and whose . 


es father declared his intention to become a citizen. The conclusion — 


re i reached. by the court was, that even if: the father did not complete his’ oo 


_ naturalization before the son attained majority, the son did not lose~ 4 


a th mae inchoate status which he had acquir ed anes his father’s declara- ‘nes 
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- tion of intention to become a citizen. Tne giving oe ession to this con- | 
clusion, the court, on page 178 of the decision, said: : | 


Clearly, minors acquire an inchoate status by the declaration of Gtentiea on tlie - 
part of their. parents. IZf they attain their majority before the parent. completes. his 


naturalization, then they have an election to repudiate the status which they find oa 


impressed upon them, and determine that they will accept allegiante to some foreign 


-. potentate or power, rather than hold fast to the escuuigensnie which the act of Bae ne 7 


parent. has initiated for them. _ 
This is an unequivocal declaration aby the supreme court that ‘minors — 


acquire an inchoate status by the declaration of intention ‘on the part 


of their parents,” and: this “inchoate status” is all that is required to | 


qualify one to settle, and file under the pre-emption law. The death — 
of the father is not necessary to the acquisition of the status. Tt is 


acquired by the declaration of the father, and his subsequent death © 7 


adds nothing to the status. To all farenks and purposes, the declara- | 
tion of ‘the father is that of the minor child, and upon arriving at full 


‘age, such minors may elect to hold fast to the citizenship which the. a 


act of the parent ‘has initiated for them, or repudiate the an and | 


accept allegiance to some foreign potentate or power. . 


In the case at bar, Miss Poggi decided to hold fast to the ¢ livenaip | 
which. the act of her parent had initiated for her, and to complete the -. 
same. At the time of securing her certificate. of citizenship, she took. | 


an oath to support. the Constitution of the United States of America, 


and. absolutely and entirely renounced and abjured all allegiance and” 


fidelity. to: every foreign prince, potentate, : ‘state or Coveney what- - 


ever, and particularly to the king of Italy. 
Under the decisions of the Department cited herein, dad the father of 


Miss Poggi died after declaring his intentions to become a citizen, and 7 
before he secured citizenship, or she reached her majority, she would 
have been a qualified pre- -emptor upon becoming of age, without any 
act on her part towards securing citizenship ; ; and upon complying: x 


with the provisions of section 2167 of the Revised Statutes, and the 


pre-emption laws, would have been entitled to pens Hor the land for 


i 


attains his majority, is in the same- position as the minor child of an . " 7 
alien who declares his intention to become a citizen, and dies before De: 
is actually naturalized. _ Section 2168 of the Revised Statutes, declares ee ae 


which she filed her declaratory statement. 


Under the decision of the United States supreme court, also cited eS ee 


herein, it seems to.me that her rights were the same under: the decla- 


- tation of: intention ' ou the part of her father, as they would have been 


had he died before she reached her majority. In other words, that the : | 
minor. child of an alien, who has declared his intention to become a -— 
citizen, but who does not complete his naturalization before the child. 


that “the widow and children ot such alien shall be considered. citizens. 


of the United States, and shall be entitled to all rights and eee 
ae as such, upon taking the oaths prescribed by law.” | 


My conelusion 1s, that. Miss Fogel was a qualified pre- emptor at the 


a 


_ reversing your office decision of October 18, 1883, which denied. thie ae 
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time ie jmade’ Settlement. upon the land: in - ‘question, ‘and i aug ‘ 
‘become a citizen of the United States, will ‘be entitled to a patent 


- therefor, upon showing compliance — with the Jaw under which her | 
"declaratory statement was filed. . The departmental decision of July — 
- 27, 1892, is hereby revoked and set aside, ‘and the homestead entry of: 
“Merian wall be canceled, em ae shower on” the Bae of Miss Fogel, 

: as above stated. na . . | | 


RAILROAD GRANT-SET TLEM. E N Tr RIGHT—WITHD Pe Wake 


BuRNAM v. Norraenn Pacrsro R R. Co. 


A corroborated: sireeition that a ‘Res is s excepted moi al ndemaity withdrawal, : 
by reason of a conflicting settlement right, may be accepted as conclusive as. 
against the company without a hearing in me absence’ of any showing to the 
contrary by the company. seen con ie ve en, eye ees 


| Secretar "y Smith to the Commissioner of the General Land Office, December . es 
Td, (1893. . _ 


2.71 Havolconei dened heauotion Alscion behalf of the Nor et Pacific 
Rk R. Co., for the review of departmental decision of November 19, 1888, — 


| right of Albert Bur nam to make timber ealkare entry of the S4 SE. A : 
and 8S £ SW 4, Sec. 5, 1.15 N., B. 45 E., Spokane Falls land district,’ e 
F - Washing ton, for epntlict with the withar awal me on account i of the ‘ 


grant for said company. 


This land is within the limits of the withdenwals apon ‘the map of at 
siicuded gener al route of said road filed February 21, (1872, but upon to 


ae ‘the definite location of the road (October 4, 1880), it fell within the 


indemnity limits, the order of withdrawal on account of which was es 
made by ‘your. office letter of December 2 2, 1880, and the. company 


ee Bs selected it in its list of March 20, 1884. 

_~ On March. 30, 1883, Burnam tendered a timber ‘eultare application 
for this. land snd accompanied it: by affidavits: tending to show that 
this land was settled upon by one Alex. Drescol in May 1877;. that 
- Dréscol -was duly qualified: to settle on public lanids and that i con- 
tinued to claim and improve the land, until on October 20, 1882, he sold 
his possessory right’ to Burnam, the pr esent claimant. | 7 | 

_ It-becomes necessary, ther efore, to inquire into the status of the land 
at the date Burnam tendered his timber. culture pppliestiot therefor ; 
Ol: March 30, 1883. | 

“In the case of Cole. aon nit company. uz L; D. , 8), ‘it was held 
a “that the withdrawal upon the w ap of amended gener al cout was made 
os without author ity of law and was consequently no bar to settlement. — 
If the allegation of settlement by Drescol is true, it is unnecessary 


6 consider the effect of the indemnity withdrawal as such settlement ee, 


“served to except the land. from the withdrawal even if authorized, and 7 4 
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unless. the company disputes the allegation there can be no-reason to 
put the claim to the expense incident ane a pean to sustain the 
same. ' 2 
OE the land was noe ee ae fen the abenestion bE Burnain was 
- improperly rejected, and eeeppea was a bar to the subsequent § selec- 
— tion by the company. 
You will, therefore, sige ‘the company thirty ies within which to 


file affidavits tending to disprove the allegations made in support of — a 


~ Burnam’s application, and in the event of its failure to file such show- 
- ing, Burnam’s application.will | be allowed, if no other objection appears 
_ to the allowance of the same, and the company’s selection will then be 
_ canceled, but if proper showing is made, a hearing will be ordered and 
the mates: disposed of as in other cases made and provided by: the 
. rules of practice. | 
To this extent the previous devicion 18 modified. 


TIMBER CULTURE CONTEST—CONTESTANT. 
QUIVEY v. MULLER. 


An application to enter land embraced within the timber éulture entry of another | 
does not give the applicant the status of a contestant under section 3, act of - | 
June 14, 1878, in the absence of the prescribed notice to une record entryman of. . 
such application. 


z Seoretas y Smith to the Commissioner of the General Land Office, Decém- | 
7 ber 19, 1893. | 


Your office letter of j une 5, 1893, transmitted a motion for review, | 
on the part of plaintiff, tiled in your office May 26, 1893, complaining © 
of alleged errors of departmental decision of April 8, 1893, in the case, 
‘William W. Quivey v. A. Oswald Muller (unreported), aid. involving | 

timber culture entry for the W. $ of the NE. 4 and the E, $.of NW. 4, | 
Sec. 24, T, 26 N., BR. 1 W., O'Neill, Nebraska, ‘laid district. | 

The main assig nment of error is: embodied i in the first ground, as fol: 


lows: “Tn treating our client as a mere ‘protestant, with no eae te 


the case, and in finding that contestant has no application peuding.” . 
In support of his said motion, plaintiff produces the affidavits of the — 
register and receiver who tried the case originally, each of whom tes- 


. tiffes, substantially, that according to his memory, plaintiff filed-in the 


local office, with his affidavit of contest, the usual appieation to > enter | 
the land in controversy as a homestead. — 
In the decision. complained of, the following language o occurs: 


 Treatin g the paper as a protest affidavit, I do not find that it has been sustained: 
The protestant can not complain of this, as he has no interest in the case. He has: 
no application for entry and simply objects to the proof as offered. 


If it be true ‘that pa had eoraEnoe with the law, i in 1 filing his | | 


eo 
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= Madbaaie to enter the tract in 1 controversy, be was entitled to. any - a 
- benefit 1 inuring thereby to an applicant under the law. : 


The contention: of plaintiff i 18, that his contest was not simply such ba 7 a 


one as that contemplated by. the act of May 14, 1880. 


* Tt was more. _Itwas a contest ‘ander section 3’of the timber: gultaee act of June 7 
4d. 1878. ‘With his original contest: affidavit, Quivey filed. his homestead applica- 


tion for the land, which, either. in transit to the General Land ao or elsewhere, ‘ as 


was lost. 


It appears farther, that defendant ‘Muller offered his final Stone: on a : 


ont July 31, 1889, upon which there was a. disagreement, between the local: 
on ae officers—the receiver approving the same, but the register being of. the . 


opinion that the proof was prematurely offer ed. 


--WheAnal prove was then forwanied tothe Goucral Lava Onlestion 
instuctions. While the final proof was thus in the hands of the Com- . 


: missioner, Quivey’s affidavit of protest was transmitted to the General 
Land Office, his application to enter Berg) lost, “either in transit 


? thereto, or. elsewhere. ao 


The Commissioner aabsequentiy ordered a. hearin g, sack. was had. 
Beading the trial under that. hearing, plaintiff. discovered tliat there 
was no. application | to enter among the papers, and offer ed another 
application, which was receiv ed and filed Dy the officers over the objec- ~ 
tion of defendant. : : 

» Now, in order to detarnnia whether r plaintifi’s status at the hearing 
was that of a protestant merely, or was that of a. contestant. under 
the 3d section of the act of 1SES, it 1 1s } NECERSATY to ) notice ae es 
of that act. 

‘The 3d section of said act (20 Stat, , 12), reads 9 as ssfolln wa 


‘That if at any time after the filing of said affidavit, and prior to the j issuing OF the 


= | patent for said land, the claimant shall fail. to comply. with any of the requirements 
of this act, then. and i- -that event such land. shall be subject to entry under the | 


homestead laws, or by some other person. under the provisions of this act: Pr ovided, | 
7 that the par tymaking claim to said land, either as a homestead settler, or under this. 
act, shall. give, at the time of filing his application, such notice to the original 


. claimant as shall be prescribed by the rules established by the Commissioner of the = 


_ General Land Office ; and the Nica of the epee shall | be determined as in other . 
contested. cases. | : 


In the. motion for 1 review ee upon be plaintiff, iti 18 ‘not shown a ae 
houtended that any notice was ever served upon defendant of his appli- | 


| cation to enter the land in controversy as has been pre escribed -by the 
- rules established by the Commissioner of the General Land Office ; nor 


does it appear that defendant waived. such notice, ye 
In view of this fact, the Depar tment Was. Horroet in Penge .¢ plaintiff 


as a mere protestant, and, in my onlon its: action should be. Sus: 


tained. (See 15 L. D., 23. if 
The motion. 1s therefore denied. 


\- 
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RAILROAD GRANT—INDIAN RESERV ATION—OCCUPANCY. 
ATLANTIC AND PAOIFIC R. B. Co. v. TIERNAN. _ 


Lands embraced within a reservation created for Indian purposes do not, under the ie 
‘grant of this company, occupy the status of lands granted subject, to the right 
_ of Indian occupancy. Lands so reserved when' the grant becomes effective are — 
absolutely excepted therefrom, anc when released from such reservation become. 
‘a part of the public domain. : 


_ Seeretary y Smith to the Commissioner of the General: Land | Office, Decem- 


ber 19, 18953. 


I nae ieacidsree the case of the Atlantic and Pacific Railroad Com- 
pany »v. Farral Tiernan, on appeal by the former from your decision of 
December 4, 1890, accepting the final proof of the latter for the frac- _ 
tional N. $, and SW. i of the NE. 4, and the SE. 4 of the NW. 4 of 
section 3, T.17 N., RB. 1 W,, Prescott land district, ree 
This land lies ati the of imary limits of the pak to said railroad © 
company by act of July 27, 1866 (14 Stat., 292). The act granted the 
odd numbered sections winie twenty miles of the line of the road on 
each side, “whenever... . the United States have full title not 
| reserved, sold, granted, or otherwise appropriated” ete. The act pro- 
vided that the line of the road should be designated by a plat. thereof 
filed in the office of the Commissioner of the General Land Office. 
The map covering that portion of the line lying opposite the land in 
controversy was filed March 12, 1872. The withdrawal of the lands. 


was ordered May 17, 1872; but it appears that on October 3, 1871, it | 


- was recommended that certain lands be set apart as an Indian reserva-. 
tion, known as the “Camp Verde Indian reservation,” and the tracts in 
controversy were included therein. This recommendation was approved _ 
by the President of. the United States November 9, 1871, and the land’ - 


was from that time r eserved for the use of the Indians, and: SO remained. Y aes 


“until April 23, 1875, when the President of the United States, by an. 
executive order, remoked all former orders ‘creating the said Indian 

reservation and restored the land thereii to the public domain. . The. 
~ facts relative to the establishment of ‘this reservation are fully set 
forth in the case of said conlpany against Le A. Willard. (17 L. D. 554)... 
_ . On November 6, 1886, Tiernan made a, pre-emption eash entry for the 
-Jand in dispute, alosing residence since 1878, with improvements valued 


at $1,000. The land was surveyed in 1883; the plat was filed Hey 24; a 


1884. 


7 office for consideration, aa the same was approved. Thereupon came 
the Atlantic and Pacific Railroad Company and. appealed from said — 
decision affirming the action of the local officers in acceptin g said fe 
‘Tt assigns four grounds of error: 
—1..In holding that the land was eeosnied from the evant by: reason of 
| its inclusion in the Camp Verde Indian canes vation, - | - 


On December in 1890, the final net of Tiernan ¢ caine on your aes 
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a: In Rolin. impliedly, ehae said reservation was ever -ased for the | : nes 


purposes ‘set forth in the executive order, fF  ., * tau 
3. In not holding that said. reservation. only passed a temporary use, 7 


oe and that the grant attached subject to such use. 


4, In holding that said reservation could affect the gr ant, it having : 


coe! been made after the passage of the act of Congr ess creating the ‘grant. oe 





land was in fact reserved. “The neh pone: the grant dente it 
ther efrom; and, Second. —It is quite immaterial whether the land was 
in fact ne for the purposes. set forth in the order. The order was - 
“nevertheless effectual in creating the reservation. As to the third - 
assignment that the reservation created a a: use in the land, I do 
not consider it tenable. - 

The: United States supr eme cou incase of Butt: v Nor oe Pacific 
Railroad Co.-(119 U.S., 55), distinguished between lands encumbered by 
‘Indian titles, and. lands reserved. The former are spoken of as titles by - 


we occupancy, and the court speak: of the Indians retiring from theselands. 


«to the reservations set apart for them,” aud say of f this, “Their right . 


fe? of occupancy was in effect abandoned.” ~*~ 


~ After discussing the provisions of the act by which die government ; 


| 7 re was to extinguish these titles as rapidly as might be consistent with — 
_. public policy and the welfare of the Indians, and after referring to the 


. large amount of land along the line of road “subject. to this right of 


: ne occupaney by the Indians,” the court say “with knowledge of their 
afer, title and its impediment to the use of the lands by the company, Con-. | 
-'. gress'made the grant with a stipulation to extinguish the title. It 

would be a strange conclusion to hold that the failure of the United = 

'. States to secure the. extinguishment: at the time when it should first 


oe 7 become possible to identify the tracts” granted, operated to recall the 
~ pledge and to defeat the grant,” and the court held that the fee by the | 


terms of the gr ant passed to the company subject only. to the condition ~ 


Bo i" that the title should be extinguished as rapidly as might be “consistent — 


with public policy and. the welfare of said Indians.” In the grant to 
- the Atlantic and Pacific Company; the following \ wor ds are added. ‘and. 
only by their voluntary cession.” - 
: The. wording of the act, the reasoning ‘of the one and. their conelu- 

~ gion all show clearly that lands. occupied . by Indian: titles occupy a 
different status from lands reserved by act of Congress or executive. 
order. It will not do to say that the statute does not. apply to Indian 
"3 reservation’ as to other reservations; the act makes no exception either — 


- " 5 by specifying certaill reser vations, or by inserting any exceptions, con- — 
-. ditions or limitations as to Indian reservations, and while the statute. 


. remains as it does, to make an exception of these is to interpolate into | ai 
- > the statute something which Congress did not insert init. Congress 
had before it the problem of Indian. occupanc Ye. It tr eated that matter. - 


> plataly. and clearly; and if it had intended the company: S cone to attach ve 


a So 
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- to the fee, and the Indian’ reservations shoala be only: a use or seein’ | 
in the land terminable in the. future, it could easily, and would cer- | 


tainly have said so. It did not-so provide, and it is not within the. 
province of the Department.to change, modity or improve upon Con- | 


gressional enactments. pone OP Northera Pacific Railroad Com-— - 


pany, 16 L. D., 229, | 7 
-As to the fourth assignment it may be said that the company’ S ents 


oe did not attach to any tract of laud upon the passage of this act of Con- | - . 
gress, but upon filing a map of definite location, and when this was done | 
the land to which its rights would otherwise have attached was re- 


served, and this being so no rights attached, and when the order was 


- revoked, the land became a part of the public domain, for the reason 


that the company had no right to the land which the revocation could 3 
revive or give effect to. — 
Said decision i is therefore affirmed. 


.. RAILROAD GRANT—FINAL ADJUSTMENT. , 
ALABAMA AND Flora R, BR, -Co. 


The final ‘adj ustment of a railroad grant, prior to the act of March 5, 1887, and: in 
accordance with existing. departmental construction, will not be disturbed with 
a View to recovering title to lands that under later rulings should have been ex- 
cluded from the grant. | i : 


Seoretar; y Smith to the Commissioner of the General Land. Ofte, Decem- | 
es ber 26, 1693. | 


On February 26, 1890, you submitted for the consideration of the 


Department an adj astment of the ‘prants made by the act of May 17, 


1856 (11 Stat., 15), to the States of Alabama and Florida, to aid in 
the por aiaenion of railroads from Pensacola, 1 Florida, to Montgomery, © 


_ , Alabama, showing that there was an excess in approvals made tothat .. 
part of the grant conferred upon the Alabama and Florida Railroad. 


Company, in the State of Florida, of 18, 888. 76 acr rey and that b said grant - 


~ had never been formally adjusted. 


Acting upon the statement of. facts set forth in said communication, 
which showed that the erroneous certification did not arise from any 


~ decision of the land’ department as‘to the status of any particular ae 
tract, or upon any question involving the construction of the grant, 


but upon a pure mistake in certifying a greater quantity than the 


entire area of the grant, and that the grant had never been formally’ | 


adjusted, my pr edecessor directed that you inakea demand of the com- 


pany: for a reconveyance of. the lands ence ia it in excess of its 


grant. 


- Tam now in receipt of. your communication of J uly 29, 1890, in 
which you preneni Py statement of aCe appearing upon the recor ds of 
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oy 


= your office, iio ec that the certification ot this excess was ‘oe an . 
inadvertence, or mistake, but an error in the construction of the law i in 


the light of recent decisions, and that this grant was formally adjusted > 


~ "in 1858, in accordance with the ae existing construction nf the act | 
ean making the grant. Toe 2 


You. state that the records ‘and files of your “ofiics. show that on n Sep- | 
tember 8, 1857, the agent of the State of Florida. submitted alist of — 
selections to. satiaty said grant, and on. ‘October 21, 1857, he was ad-, 
vised by your office that said list was found to oneal several thousand — 
acres in excess of the amount to which the company was entitled, and 
“that it’ would be necessary. to exclude therefrom so many tr acts as 
shal] be necessary to reduce the total amount within the limits proscribed 
by the law making” the grant.” a 
On July 24, 1858, the. opinion of the Depatiniont. was Curate as 
| to whether indemnity was allowable for lands: that had never belonged 


a to the United States, and upon receiving a reply in. the attir mative, the- 


_ Commissioner, on. August 27, 1858, submitted for approval a Tist of | 
| indemnity selections, with ene following letter: Z a 


|. [have the honor to. submit her ewith for your approval ab. 1 list cuore tlie ‘lands’ 
selected by the State of Florida outside. of the six and within’ the fifteen mile 


-. Jimits of the reserve to satisfy the grant to ‘said State to aid in ‘the construction rt ae nea 


the Alabama and Florida Railroad by act of Cong Tess, approved May 17, 1856. 


This list was approved by the Secr etiary of the Interior, and on June 7 


3 25, 1860, the Commissioner of the General Land Office, in accordance — - “ 
- with: diovan from the Department, reported that “The. adjustment ee 


. of the Alabaina and Florida toad was sea ae and. ppnow on \ the | 


ae _ 28 oF August, 1858.” ’ 


From the foregoing facts appearing of record in your office, you con-— 


= oo elude that ‘there can be. no doubt but that the recommendation and | 
oo “approval of the list composing the indemnity. lands to satisfy the grant 
we oe ; was an adjudication of the matter and an adjustment of the gr ant,”and 
that “from the fact that no further claim has been made under the grant 


shows that it was so treated by the company, and it was so pronounced 
"in the Commissioner’s letter of J une 25, 1860, before referred to.” 
. From the statement of facts-now presented by your letter of July 29, 
1890, [ am satisfied. that this:-grant has been formally adjusted, and is — 
not: controlled by the act of March 3, 1887, directing the Secretary to 
| immediately adjust, in accordance with the decisions of the supreme — 
court, all railroad land grants heretofore unadjusted. » ‘But the author- 
ity to recommend. suits for the recovery of lands or of their money | 


5. value i is not derived. solely from the second section of theact of March — 
_.. 8, 1887, because, as stated j in the cireular ord instructions of November ieee 
a> 1887 (6 Ti: Di 218) ea a oe ae 7 
_ The provision ere in “this section Gonfers no greater: power upon the a eae 
tary of the Interior than he possessed. before the passage of that act,and which | 


: 7 from time to time has been exercised by. that official in Tecommending to. the Attor- eS 
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cneecene: al. that suits be brought to cancel Satants appearing to hive heen. errone- ss 
~ ously certitied or patented for the benefit of any railroad company. . 
_ ' The purpose of the act was to make that mandatory which before ected) in the 
- discretion of the Secretary in the exercise of his author ity over the public lands: 


And it will be seen by reference to my letter of July 12, 1890, that ; = 


the order to make demand tipon the. company for reconveyance of the - 


- excess was ‘not predicated’ solely upon the authority conferzed by. said 
act, for In that letter it was said: : : 


~ You seem to entertain the opinion that on account of the lapse of time Mine 


7 
ow: 


approval of lands under the grant, it is doubtful if it-can now be treated as unad: ~ | 
_justed, with a. view to recovery of the excess under the act of March 3, 1887, (24 


. Stat., 556). The power of the Secretary to recommend suits for the recor ery of land 
eeuonsouels certified or patented is not derived solely from the act of March 3, 1887, 
but Bubs may be brought forthe recovery of such Jands independently of that act. _ 
“* = -* The erroneous certification in the case now under consideration did not ~ 


arise ‘from any decision of the Secretary or Land Office, as to the status of any 


particular tract, or upon any question involving the construction of the grant, but 
seems to have been a pure mistake in certifying a greater quantity than the sntive 
area of the grant. If these lands have been sold to bona fide purchasers, who are 
- citizens of the United States, they will be protected by the fourth section of the act 
of March 3, 1887; but a snit would still be required in order to fix the ability of. 
the. company for the pur chase money of tlie land as fixed by said act. 


It now appears from your letter of July 29, 1890, that thie ce liedtiont | 
of said lands was not’ the result of pure mistake OL. inadver tence in 


 eertifying a greater quantity of lands than the entire area, of the 


‘grant, but, as you maintain, the result of an error of judgment i in the 
construction of the grant, in the light of recent decisions. 

It appears that in the adjustment of the grant, submitted with your 
letter of February 26, 1890, a deduction of 11,242 .28 acres of the 18,- _ 
888. 76 acres, alleged to be ‘erroneously certified, was made on account: 
of the conflict with the grant for the Pensacola and Georgia Railroad. — 


Compauy, made by the same. act, which under the decision of the. 


supreme court in the case of St. Paul and Sioux City Railroad Company ; 
». Winona and St. Peter Railroad Company (112 U.S., 720), in the 


Acton of your office, reduced the grant to that. extent; but you state. 


that you are satisfied no such deduction was made on the adjustment — 
- of this. grant in 1858, as, under the opinion of Secretary Thompson 


- upen the question submitted in the letter of your office of July 24, 1858, 


a liberal construction of the statute in favor of the grantee company 
was directed, and, indemnity was allowed for all losses. This view is 
- sustained by the decision of Secretary Thompson upon the proper eon-. 
struction to be placed by the Department upon this grant, rendered 
November 7, 1857 (1 Lester, 526), in which he says that, “the definite ~~ 
7 location. of the road will locate the grant upon the proper number of - 
odd sections on each side with which the United States shall not previ-_ 


_ ously have parted with the title,” and that, “the law itself conjoins ’ 


the location of the lauds, within which.the peiodeoi by each Statemust - 
_ be made, to supply the quantity of the several grants that may be 


ire ‘ 
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Doo: * found unre because the United States has heretofore » parted with 
ee ie land which ‘would otherwise be granted. ” . 


This still leaves an excess of 7 ,646> 48 acres in. @XCeSS Sof the wis ae 


= area of the grant, but I'am informed that. this EXCESS is accounted for — “ 
"~~ from the fact that there was certified to the road section for section, 
and that upon the adjustment of the erant, submitted with your letter | . 
of February 26, 1890, it appears that the acreage of the indemnityisin 
_excess.of the acreage of the odd sections lost within the granted limits, . 
Pes. because the sections certified as indemnity average more » than: six : 
| ‘hundred and forty acres to the section. ct 
> The adjustment of that portion of the road in the State of. i Mabe oe 
es shows that the road has not:received the full quantity of landsto which ~ | 
_... ib was entitled, but a number of. the tracts certified were covered by 
ea a uncanceled and unexpired preemption tiling os, existing at date of definite 


location, ard, acting under the information , contained i in your letter of © 


~ February. 26, 1890, that this grant was. unadjusted, my predecessor ~~ 


oo deemed it his duty, ander the rulings of the Department and the require- | 


~ mnents of the act of March 3, 1887, to direct that.a demand be made of _ 
 - the company for a reconveyance of the lands: so erroneously certified. | 
a Being now satisfied that this grant has been adjusted, and that the 
certification of said lands, both for the grant in the State of Florida, -. 
as wellasin the State of Alabama, was not an inadvertence or mis- 
_ take, but was made in accordance with the construction of said grant - 
as then held by the Department, and from the facts now submitted, 
- this case is- controlled by the. decision of the Department: of May 28, 2 
1890 (10 L. D., 610), in the case of Hannibal and St. Joseph Railroad eee 
bea. Company, ana the decision of July 12,1890, is recalled and revoked. 
a Yous will ther efore take no further action in this matter. | | 


f 


——— 


cof 


TAYLOR v, YATES ET AL, . 


” Petition for re-review of departmental action heretofore taken denied . 
by aia Smith, December 26, 1893. ee a 


ENTRY—APPLICATION— RAILROAD GRANT—INDEMNITY. 
CLANCY ET AL. v. HASTINGS AND. DAKOTA Ry. Co. 


i | . ree ae should. not be allowed during the pendency on appeal of the pplication : - 


. of another to enter. the same tract. 


The commutation of a homestead entry should not be allowed in ‘the 4 presence of an : 


adverse claim pending on appeal and involving the validity. of the original entry. 


: Land embraced within a homestead entry, or an unexpired Pe emption filing, is cee: 


excepted from indemnity withdrawal, or selection. 


An indemnity selection made subsequent to the regulations of 1879, ah a. gpeciti. | 


; cation of loss, is no bar to the acquisition. of rights initiated prior to such 


Seopa Hors 


er 
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7 rm selection fade without eer of oer ‘and prior to thé dcpartmenttats require- . . a 
ment of such specification, is legally made; and the ‘circular instructions of |. im 
1885" do not require a subsequent designation af loss to validate such a selection, ote _ 


though it can not be approved until a loss is- duly specified. oe Fen 
i }- ? te i F 7 i 


a4 Beor etary y Smith to the Commissi oner + of the General Land Office, rere. | 


26, 1893. 


‘The bracts i in question in this case—to wit: the SW. 4 of the NE, 4 


the SE. $ of the NW. 4, the NE. 4 of the SE. 4, and lot 4 (fractional eo 
= SE. 4 of SE. t); Sec. i T. 112 N, R. 34 W., Redwood Falls, Minne." ’ i 


oy 


. of the land in question. +. re 


‘September 12, 1864, Thomas Smith made a homestead entry for Tot 
4 of the land in question. aiid. other lands. His entry: was canceled ca 


. May 1, 1867. 


On September: 26, 1864, Thomas ies made homestead entry 1 for =e, oe 
; all the tracts in question, except that tract déser nena as lot No. 4... His | oe 


| entry was canceled on February 9, 1872.. 


On May 31, 1873, a list of selections on account of the railroad grant, a 2 ; 2 


embracing the tr acts: ‘in question, was admitted. 


From. your letter of J anuary LO, 1887, it appears that these same’ © anon 
tracts, together with. others, were .again selected by ue railroad com- ae ae 

a pany, On December 13, 1881, 7 oe . 
On May 28, , 1885, James Claney made a homestead entry for the lana 4o8 


i? in question. , en 


Robert E: Simmons soon afterwards applied to enter aaa ihe none! a at 


. stead law the NE.4 of the SE. fand lot 4, in said section, township, 


| ‘and ran ge, ‘and. Albert M. Simmons. made-a similar app ligation to enter a ae 
©. the SW. 4 of the NE. 4 z and the SE. 4 of the NW. + of said section. ae 
2S These applications were rejected by the register and receiver, on. J aly: nee 2 


25, 1885, because the land was covered by Clancy’ s entry. | 


- - Applicants appealed from this ruling, alleging that Claney’s $ entry “ss ae 
. was illegal, because of non-contiguity of the land embraced. therein. oe 
On August 27, 1885, you éonsidered these appeals and affirmed the = ~ 
i: action of the register and receiver in rejecting said applications. . -Theré- 2s 
upon an appeal was. taken from your decision to ‘this ‘Department, ee 

_ where,on December 14, 1886, the papers relating. to Clancy's entry and 
__- the eases of Albert M. ‘and Robert i, Simmons were returned to you"... 
7 for further consideration, in view of the fact that the tracts in question 
“are within. the indemnity limits of the grant to the boone company, oe 


1600—vor 7 —38 


fee, benefit of the Hastings and Dakota Railroad Company, ander the act of Gy 
oF ae. Congress approved July 4, 1866.(14 Stat., 87). Withdrawals on this ae 
“line were made on August. 8, 1866, and May 14, 1868, respectively. 
On November 10, 1860, Louis Fleury filed a pre- emption declaratory 
‘statement on the N BR. 4 of the SH. 4 z and lot 4 of See. ps being a Were es 


. _ 
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ve and the claims of t said company to the land had. not been -adjuatiated | 


Pars Bie. 


On: ar unie 4, 1886, Clancy. filed a 5 velinqdshasent 1 in: She: "loaal: ‘pind. 


= Soe of all his iter est in and claim to the NE. + of: the SE. 4 and lot 
| a : 4; and Michael J. Laughlin made a homestead: entry thereon: 


‘On September 17, 1888, Laughlin was allowed by. the local go 


- oe : officers: to commute his entry. to cash, and on J ahuey | 1, 1889, Clancy 
. ao WS per mitted to commute his entry to cash, | ae 


Jtew as,: of. course, irregular for the Hoxtstor ind: receiver: to baie 


ee allowed either the original or cash entry of Laughlin, since Simmons’ 
ae : application was made prior to said-or iginal entry, and. was. still pend- is 
ing when it-was commuted to cash. It was also irregular for them to 
. have: allowed Clancy to commute his entry to cash, in the face of the 
ee claim pending on appeal, against the. validity 0 of his is original 


: “The. pre- leiptieg fling of Fleury, for the NE. 4 of tiie SE. 4 ‘and dt 


"So: 4, made prior. to the date of the withdrawals, being on ‘anoftered ie 


land, oa uncanceled-at: the dates.of said withdrawals, coe ‘the 
a tracts: covered by it from the oper ation thereof, Pas 
' The .eutry of Thomas Harney, for the SE.. 1 of. the NW. rs cand. the ~ 


: SW. # of the NE. + being in existence: and ‘aemucelcd upon "he: date os 


nae ie bolas withdrawals, excepted: said. land from. i the operations 
ther eof. _ oe 
; “‘Thesfiling of Fleury and entry of Harkey cover. all the laud in’ ques 


2 ee Homs | All of said. tract was ther efore taken out. of the oper ation. of. 
ce said withdrawals. The pre: emption filing of Fleury, cover ing. the NE. 
of the SE. £ and lot No. 4, was made on November 10, 1860, and was 
ee 10t, unoffered land; the pr e-emption law then ‘in force did not. designate — : 
Se actime. within: which proof was required to be made, except that it was 
required, to be made “at any time before the commencement: of” the: 
public sale, which shall. embrace the land claimed.” (1 Lester, BT4g eS 
me 2 Lester, 241; Malone v. Union Pacific Railway. Company, 7. D., 13: ye 
oe This was the condition of the pre-emption. law, so far as is necessary a 
Sato: the determination of this case, at the time the. Alling 5 in n question 
— fee was: made: nae 


On July vs 1870, ‘Gonerass passed ain. - act (46 § Stat. , 219), ‘neduistige 


oe emption claimants, ‘of the class of the one in. question, to make 
oS proof in one year from the date of the: passage: of the: act, or before. 
Soe? July 1s 1871. _ Afterwards, by joint résolution, dated - March. 38,1871. 
a. oe 16. Stat., 6OL \; the time within which proof was required, to be made, 


was extended for one year, or until July 14,1872. 


On May: 9, 1872, , Congress passed an act. for bli protection OE: pre- SS 


ae émption. claimants in the State of Minnesota and. other States (1 nee 
»-. Stat., 88), extending the time within which proof v was: s Pegquited to ee 
= : io made for one year or until July 14, 1873." . oe 
The o filing of ‘Henry hue not expired on May: 31, 1828, whieh was s the 
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"DECISIONS RELATING 70. THE PUBLIC LANDS. BM a aS 


2 dite when the. Gack was aelacted by the railroad company}. tenes: the | 


tract. embraced in said. filings was not subject to selection, being pre- a 
. empted land,. and no rights. were “secured to - the company by said. - 


"selection. | Hensley v. Missouri, Kansas, and Texas Rellway. Company, 
«12 LD. 19. 

es Prior te the eircnlar of. November: 7, 1879, adn for ne adjust-- 
| ment of railroad: land grants, there was no: requir ement that in narele 


| : indemnity selections a. particular loss should be specified as a basis for. z 
- sueh: selection, but, in said. circular it was held, based upon a. miscon-. — ae 


struction of the. decision ot the supreme. court in the case of the Leavy: 


- eo : enworth, Lawrence and Galveston Railroad Company v. United States - 
(2 Otto. 733 ), that, | : 7 a 


In the adj ustment. of all grants it consequently becomes nécessary to ow for 


what lands, lost in place the indemnity selections are made; and with. the view to | os 


: . this end’ you. will require: the companies to paicrate the e spook | tracts. for which » 


| ‘the lands selected are claimed. . ne og Bet 


Neither the selection of. 1873, nor ‘that of 1881, was accompanied by 


"-adesignation of losses as a basis. therefor, =” : 


7 ‘The selection of 1881, having. been made under the regdlations of 
_ 1879, in the absence of a. specification of the losses on which the same 
is based, can not.be recognized, nor is such selection any bar’ to. ‘the = 


ae acquire ement of rights initiated at. any time prior to the filing of. such.’ 


2 ‘specification of losses, which, under these regulations, is necessary to ms 


8 completion of the selection. St. Paul, Minneapolis, and Manitoba. ‘ 
. Ry Co., v. Hastings and Dakota R’y Co., 13 L. D.; 440. 


oo As to the tract embraced in the filing by. Fleury, and now. ene 
a by the entry of Michael J. Laughlin, neither sélection by the yes ae 


re reserved the land, and both selections to that. extent are ‘canceled. 


On June 7, 1886, Claney: filed ab relinquishment: of all interest in ie: aoe 


Sond cover oe by Laughlin’s entry. This action on his part lett the tr act. 
covered by his (Claney’s) entry contiguous. 


“Robert. Ek, Simmons’ application to enter the tract fis calnagiened 


was pending at the date of the relinquishment. It follows: that, the | 


: zs . railroad selections being inoperative to reserve the land, his (Simmons’) « 
eee application, being prior to any other, should prevail. 


Laughlin’s entry must therefore be. canceled, if, after due notice, Root ‘s 


ee Simmons completes. his entry upon.the application heretofore presented. : 


This leaves for consideration the question as to the effect of. the selec: 


& “tion of 1873, upon: the tract now embraced in Clancy’ S entry. 


There can be no question.-but that the selection. of 1873 was in all 
respects regular under the regulations governing” ‘the selection of indem- ~ 


ie : ity lands in force at. that ‘time, and, hence, such selection is entitled: 
av to die, consideration, unless there was no authority to permit the selec-. 
.. tion in the manner made, or the company has since been required. to. . 


amend the saimie and failed to comply with such requirement. 


|. . The act of July 4, 1866 (14 Stat., 87), making the grant for this ein: -: 
pany, provides: “In case pay shall appear that ‘the United States have ae 


ie 









DECISIONS. ‘RELATING TO Tae Sa cme 








ft ~ to such janida: as. ‘the United States hava soli, ” ee | oe 
-.,..Itawill be seen that said act makes: it. ‘the ‘duiy6 of’ ‘the Réobtaey ae : 
"the Interior to cause the sélection to be made—i. e., the selection i is. to. | 

“be made. under. his direction and. subject to his approval. | 7 





: ; ae ae - “gold e any / sacar: or any ‘pak. theveot.” a a tien oe 


oe a shall be ‘the duty. of ‘the Secretaty. of. the. Interior to. cause. to be. = 
selected _ Pee SO. “much. Wand? aie he as shall be eal se a 


Under the act makin 1g-the grant, there is no tight of indemnity gi given, : 


*: except’ in case of a Joss. within the place, or granted, limits, but the | 


manner of ascertaining the. loss ds for the Secretary to decide, as: any 
: other question necessary to. establish the validity of the selection. - ee 
Subsequent to the circular of 1879, to wit: “May: 28, 1883, the Secretary te, 


of the Interior: (Mr. Teller) dir ected. that the Northern Pacific Railroad - 
ee Company be permitted to select. indemnity lands without ‘specifying oh 
ee _ losses as a basis therefor, as stated unpre ‘leaving the a ascertainment ee 
| cot the lands lost-in place t6 your office? 288i ee ae | 
re = “Tf the power. then existed to. dispense with the e specification. of Plosses, ~~ 4 
i and I do not doubt it, it existed prior to 187 9. oe ge 
+ In the case of Sawyer v. Northern Pacific Railroad: Convany: ey dae 
oe ae De 448), referring to a selection made under the order. of May 28, 1883, ee 
- - it was held that: “the selection having been. made Ti ‘conformity with oo a 
_-< the order. dispensing with the necessity of specifying losses, tract. for» 
oe tract, it was. legally made, and while it remained on the records of the aay 
ee _ office it imparted notice to all settlers and entrymen.”. eT 
ate Having | determined that there was authority to. permit che séelettion ; ae 
a “in the.manner made, it remains to consider. whether any subsequent 
: - ae order. relative to. indemnity: selections, requiring. the. specification, of te 
ea “losses, invalidated selections theretofore aes or. necessitated : a -desig- Pee 
ey ee nation. to give: ages to such selections. | oe 


Fos ae eceiver. _ 


before, aainittin é railroad, i ihdemnity. actoctionas in a any case, you will require 1 ‘prelim- : 
. inary: lists to 0 be. filed, specifying. the. particular. deficiencies for which indemnity 1S 


: claimed. caecum Where. indemuity selections have heretofore. been made with-- _ 


out: specification of losses, you will require 1 the companies to. desiguate the deficiencies ; . Ss 
: for which such indemnity i is: to be applied, before fur ther. selections : are allowed. : 
| In the case of Darland. v Nor thern Pacific Railroad Company (12 1m 
7 ‘D.. , 195), this: cireular is. construed, and therein. it is stated: “ Where 
Pe, indemnity: selections had ther etofore been made, without: specifyin g the 
oS particular. losses, the. company: should berequired to designate: the par-: 
~ ticular deficiencies before. allowing further selections. 7... ge ees in Ia 
nes * th the case eof f Sawyer: 0. “Northern: Pacific Railroad ‘Company (oupra), a: 


| I ae a aibsequént cirewlar of Secretary ae of f Augusta, 1885 ( 4 D.. 90), sega . : 
ee basis of loss for such selection, was not designed. to. invalidate. suleaijons thereto-» 
- fore made, put required the’ conipany to. designate. the. losses i in lieu of. which such. eo . 
ee _ selections: ‘had been, made, and. directed the district officers not to receive eany further re 
ee “pelections until such order had been compiled with. ele ee co ae 
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"DECISIONS ‘RELATING LO THE, PUBLIC LANDS. 7 . 597 oe 


“Tb will be seen that said cireular ail not invalidate. galéctions made: | : 
- prior to 1879 without a designation of losses, but exacted of the com- + 


panies that losses must be specified for such selections, and all others”. - 


‘theretotore made, before further indemnity selections would be per- — 


| a . mitted. ‘This is directory, and. its” enforcement is lett. to the. toca 7 
ee officers. > ee 

It can ‘not therefore be held that. paid: or order requir ed : a sApadncatien’ a as 
of. losses. in support of selections made prior to 1879, in order to give | aor ; 
_ validity to the same, and 1 think to disregard such selections. would on 


~ be purely. arbitrary and unauthorized. 


In the case of Northern Pacific Railroad Obnipaia: v. J aha 0. Miller aoe 
“ai L. D., 428), it was held that “indemnity can only. be. selected. i 
‘lieu of. some section or part of section lost in place, and the basis for, ° — 
“such selection must be specifically designated and shown to be excepted _ 


- from: the erant, before the right of indemnity can be exercised,” but in — = 


_ the case of Darling v. Northern Pacific Railroad. Company (supra), tee 
7 referring to the Miller case, it was ‘stated: “the selection in that.casé 

2 i was not pr otected by the order of May 28,1883, for the reason that it ne : 
- had never. been withdrawn, and was therefore not of the: char acter of Die. ag 


lands contemplated by said order.” 


“In the Miller case the selection was made Ji anuary 30, 1884, and. tot a 
being protected by the cireulay of Mey 28, 1883, it came under the order ee 
of 1879. oe 
In the case of the Southern Minnesota: Railway ee Oompany: a, 
ae L. D., 518), it was held that indemnity railroad selection will not be ~ >. 
- approved, in the absence of due specification of the losses for which the = 7 
indemnity is asked, and the list papain was retur ned that the losses a 


might be specified. : . “y 


. In the present ,case, the list. i is Pat fen ei approval, and, Satie? L 2. 
should refuse to approve this selection until a loss is specified, yet, for 
' the reasons before stated, the selection was a bar to Clancy’s eutry, ~~~ 
and the same must be accordingly be canceled, unless, after due notice, 


“he elects: to permit the same to stand subject to the approval of -the 


-compairy’ S selection. | In this connection, I might add that the adjust- ‘ , . 
“ment of this grant, submitted. with your letter of July 22,1890, for’. ° 
_ approval, sole that there is vet due on account of the est 895, 626. mt i ee 


ceva ; +S oy 


The. application by Albert M. Simmons 408 the same land imnst also 7 — 


“be rejected. | 
ou goc On is, with the ve modification, affirmed. 


i 





Abandonment. 
See Contest, Residence, =. 


- Accounts: 
A contract by whisk an officer of the gov- 


Page. 


ernment is to receive pay from private par- 
aoe ties for doing public work, in the. result of 
pe which they are interested; SoOue nok be™ 


approved. - deeds ae ganieit heeetieavart nana s oreerr 
7 Administrator. ; 


_ See Filing, Final Proof. 


: Alien. 


See Naturatization. _ = 
‘\ Is not disqualified to initiate contest DES: 
. ceedings against an entry 


ee ee ee ee) 


-ANenation. 


A. transferee takes no gr alae inter ‘est: in 


the land than i is possessed by the original es 


ets A whectecauiewececd Ropes ‘Rasseasaes 


Sale of land included within. a coal declar- | 


atory statement prior to final proof and en- 
try defeats the right 'of-the claimant to 
‘purchase the land, and an entry made in 
his name must be canceled......-- “aeewaoue . 


351 


The sale of land after. final proof, but | 
prior to the issuance of. final certificate, will — 


not defeat the right to a patent, where the 
record shows due compliance with law-.-.-- 


The sale of land shortly after making 
proof and the issuance of final ‘certificate 


does not warrant a presumption agninst the 
e: good faith of the entryman 

“The issuance of a final certificate on 2. 
purchase. of, timber land under the act of 


_ June 8, 1878, does not deprive the Depart- 


ment of jurisdiction to inquire into the 
character of such entry; and a purchaser 


- of the lands so entered, prior to the issu- +4 
ance. of: patent, takes the lands subject to _ 


the tinal action of the Department.....-. ae 


. Notice of departmental decision shonld be 


given a mortgagee where the Department 


is aware ofsuch interest, and the right of a 


mortgagee to be heard in defense of the: 


_ entry is not defeated by : a judgment of can- 
Fi cellation in the absence of such notice 


a Amendment. | 


See Entry. 


Appeal. 


Bee Practice. ee 





of an inter vening ailverse GLAM nci es eceeds 


-. of another, 
ag ainst said entry, alleging g his own priority; 
- within three months. after the land becomes 


‘Appeara) mee. 


notice waives any defect therein... seis tee 


Application. 


tion, and legally subject to entry - 


- made. by the applicant. ae Suwa Sete 070 


Ee Page. _ 


For the purpose of securing” an order to” eae 
take testimony by deposition and a con-— 


-tinuance until said testimony is taken and — * 
returned is gener al, and « confers j jur isdiction a 
.. on the lecal OMNCG. casecnre nance hsencalbtinnns me ol 


A. party may not ‘plead: a: shecial: avhere. 


the. record discloses a previous ‘general ap-. 


pearance without limitation as to the eae - 
pose thereof.....-....... Meat acew ees ee 
| At a hearing | without sijeation to the 


To enter, to be valid, must ba made ‘at a 
. time when the land is. free from appropria-_ oe. 

Anentry based upon ‘an application and. . 
preliniinary affidavit executed while the © 
land is not subject to. disposal i is invalid, and. 
the defect can not be eured in the DES we 
529 
To entor, presented while the land in’ /’ 


question is involved in the pending applica: 


a“ . 


tion of another, should be held to await the 
- final disposition of the prior application . 148, 592 

To enter should not: be allowed for land, | 
included within a pre- emption claim” under... | 
which notice of intention to submit final ™ ha: 
proof has,been published 381 

_ To enter, made. within three months from 
settlement, is not required 1o protect such 
settlement as against the intervenin g£ entry: 
if the settler initiates a contest: 


ee ee eo 


- subject to- OU Gl Y so tcads csceeaccieeanceeseageu a 

Omission of the records in the local otlice ae 
to show, may: he supplied’ by affidavits... - a 

Corroborated affidavits showing the filing’. 
-of,, nay be wuecepted as ‘conclusi ve, “where ° 
_ the records donot-disclose the fact of such | 
filing, nor tend. to contr ailict ithe showing ~ 


To ‘select, ‘filed by a ‘State when the Jands 


are not subject thereto confers no right. woe 417 a — 


Failure to appeal from the rejection of an ee 


application to file a deelaratory: statement - Fea Pee : 


-defeats all rights that might have. Deen 
secured thereunder, 
excused by the fact that the title to the land - 


"Was erroneously belieyed to not be. i in the- 


“nied States. Soe 16 L. D., 
, A ae ee 599. 


and such failure isnot - me ae. 









| Tivner Cur LURE. ae 
AD successfal. thaber: eulince: éotitestank: 
ae i who files, ate the’ time of initiating contest * 
ica and sectires. cancellation prior to the mepeal 


Ae tected by ther epealing act, where his. fortune; 
ds due tothe. faet that. he did not receive, 
 notice-of the canéellation ..... Seenintind eamee 
os To enter-filed with a ‘eontest. prior. to the. 
nape of the timber- culture Jaw Saves. the 


A successful timber- oulbaeey ‘contestant 

a who files, with his contest, has. no ri ght that. 
eee is ‘protected from the operation of the subse: 
~ quent repeal of the timber: -cilture law if he- 


oe os : : / fails to exercise his right within the statu-. : 


ee _ tory period. 


: Ee the right. of entry. . 


i‘ from the effect of the Tepeal... 


add ee a 


- Approximation. — > 2 ee 
“See Enir Us Rai road Lands. 


Aria ‘La mds. 


- See. Reser voir. 


a os spect to the: insertion of reservation of right 


> after the act of October r2, ete oe ae ey. 
Attorney. | ek 


| 7: See Appear ane ce. = 





ees : made should be disbarred.. 





meaning. a .Inoney ‘demand: 


“ Appearingas amicus curice may, file a. br if 


= with due service of copies : a oe reas 69 ih. 


Cancellation. 
“See Fuds gmeni., 


- 4 ‘AllGirance of. an ie ain without due. a +t 
notice to: the entryman, with ‘opportunity ae 
Pass to be. heard: Hews het deshaseepacaee as cceke ens oe = 

_ An entry; though dimicopeay: allowed, 
-shonld not be canceled without notive to- the. Be 
 eutryman, and: due opportunity ‘given to~ 
- show cause why: such action should. not: be. 
; “taken. ues ead nenete woe “ee wae - ha “- =3 2 4 








Page, 


oo eee ~Tastructions: of. Oetober 5; 1893, with re- 





or ene right until: after said: eae is: pro- oe 
Het diction toi oe into the character UE such. 


- of way. privileges in’ patents and, final gor- >=, 
“tificates: issued on original: entries made. = 
521° | a embrace one tract, taken i in. the capaeity of 
_}* am assignee, and another under the individ. ee 
fe Pa ewe [ae ual right of the purchaser --... eee aoe ee 22 / : 

~- Who procures a. Fraudulent entry to do ae ge ae 
>, the declarator y statement, but necessary to rt. 
~- the. working of the mine and ‘not. in excess” 
of the legal. acreage, may: be allowed. to. stand 


Sigg 
~.. The phrase: “claim against the Unita” eh 
States,” ‘as employed in. section 190 of the.) |. 
, Revised: Statutes, must be. consirued. ase 
-against:the ~~} 


\ 


~ United States? anit therefore follows that 
E i the inhibition contained i in said sertion loes- : 
»., not extend to a fornier employé of the Gen= ~ 
eral. Land Office who, appears. before the 
Land Department on behalt of an applicant poe ie 

for a tract of public land: sc feuc2 amuecee | 


oF Certifieate. 





i Chsrokse Outiet. 


ve comm tation. 


Confirmation. — roe — ie 





of, al. Snfervening eatrys should not de eae 


Delay i in the ics of. final wil not de. 


: Peat: the. rights. of one: who has duly com." 





3 sass an 


plied | with the: law, Sener re ee ear a Ma eae. 


| ase not deprive the Department: of juris-_ 


"| Certion Pn oe Fo gieane 


“See Practice. sub: title Gente ‘7 
- Application for, maybe allowed’ on: ‘behalf. y: ee 


ape Oe a party whose failure to. appeal in time - = 
ahs pee is . satisfactorily explained, cand. where the: eet 
ids is finally canceled. aon ne wets ae Searors 353, 29 os appellee waives his right to. insist: onastrict ' 
ace énforcemént of the rules of practice. werscee BB”: 
The oath required in. ‘support of an ‘appli: es 
eee tw éation for, mist expr essly | aver the truth of” 


Pei. the allegations contained i in the application. 100° i tees 


In the exercise of: its supervisory. author-. 


es ete. lication fe ‘be. allowed b 
‘The repeal of the Haber cals ae Pee ae rey: Ba: app lee ion on ay a owe y. 


0 the. receipt. at the local office of: defeats: 8. 
a ‘The delay. of. the appli- ane 
7 z : ~ cation: in ‘the mails, by- reason -of : a. ‘storm: ie Ph ae granted. where it is apparent therefrom t hat 
7 and washout; does not relieve the SapEraant aa fone 

Bl 


the Department, thoug h the: applicant ts is Snot 
_ entitled to be. heard'on appeal... ae 
ATE application for: writ. of; ‘will not’ be. 


- the appeal asked. for would be dismissed. if 
~ before the: Department .. 


-See circular of September. i: 1893, aly the" 
President’ s Proclamation opening minds, to 


Circulars, ° ee ore 


See Lables of, page: XVII. Fe ice iets th RE 9 . 


Coal Lana. i aoe of eee Oth, ok | 


7 private entry of; tidy not: ue. allowed to. : 


An entry embr acing land not included 3 in’. 


ny where. good: faith on the arb of tbo e entryman ae 
i is manifest. . ie nee arr ae oe ten ee ee eae sane S . 

© No vested rights: are secured throng h filing 

oe declaratory statement; cand a sale- of the 

ac ~Jand thereafter by the claiz rant, prior Lo final 

|: proof. and entry, defeats’ his. right tu pure: 

-.. ghase: said land, and an entry. theroof . made re 


oa in his name must be. canceled... 0.0.2.2 22. ‘B51 : 
An application by! an agent, of an: associa: 


‘See Entri Yy ‘Oklahowiat Lands, 


oN . eee 


| SEC CTION 7, AcT or. Marcu 3, 1991. 
“Tn applying: the. confirinatory | provisions © 





Es an 


tion to tile a coal declaratory. statement. bust = Oe 
“be made in the manner’ provided by the 
~ departmental regulations, and show: what Se ae es 
improvements: have | been: made, and. the. * oe 
» qualifications, of the Persons e omposing the ae BRS 
association. sete : Astin aaa at ee ache 





Tssne. of’ ‘final, on timber. ad purchase oy “ eeiee : 


see os ie = wees - a : : 





cure title to a tract, does not occupy the 
- status of a bona fide purchaser, if the agent ~ 
' secures such title through an entry made in 


Ce ee bite ees aren re oe 28 


a ered ‘by an. entry who subsequently sells a 
. portion of the land: embraced. therein, and _ 


PAPRGU TS eas ccee tha coet eas hevieieeacnemea sear ent 


tion, and is transferred prior to March 1, . 


‘based on the alleged prior occupancy of the’ 
‘land by a non-reservation Indian, where at 


The Department is without jurisdiction 


A mortgagee is not entitled to protection 8 
under the confirmatory provisions of sec-’ 
tion 7 if the mortgage is executed prior to 


_. the submission of | final proot and i issuance 
_of'certificate. thereon ..-..- cecer Scere ties stant oe 


An entry that is: fraudulent i in its incep- ; 


1888, isnot confirmed where, at the date of - 
said transfer the entry is under. attack as 


‘shown by the records of the local office... » 277 


A trausferce, who emplo ys another to pro- | 


the interest. of the. transferee, even ‘though 
the transferee had. no knowledge of the : 


A bona fide puRhner ot ‘the aad as 
then joins in the release to the United States -_ 
ofall title held under said entry, except ag. 
td one tract, ‘may properly inyoke the con- 
firmatory provisions of. section -7 as to said 
The ‘confirmation of an entry under the 


body of section 7 is not defeated by a claim. 


the date of sail entry there was no anthor- 7 


ity for such ocenpancy....-..--2....22---5- 817) 


A desert-land entry: of double minimum 
land allowed at single minimum is. cou-, 
firnied under the body of the section, if” 


other wise within, the terms of the statute. - 
_, See 10 Di lO jee. Sica teve at occ ae 115 
2 lg OP confirmatory provisions of the body 
of the sectiorexteud to au entry made by a- 
' minor if.such entry is otherwise within ae 
“terms of said BUCGHION <2 wonewte oe. G22h Sage 523 


A deed executed prior tu Mare hil, 1888; in 


. ‘the name of.and purporting to convey the in- 
terest and title of one holding apower of at- . 


torney from another in whose nime a sol- -° 


| - diers’ additional entry has been made by 
- such attorney in - fast, is not proof of a sale 
‘of the land that brings the entry withiu the. 


confirmatory | provisions of section 7; nor 


will a deed executed subsey iently iby the 
, principal anil based on an atlditional consid- 


eration operate to. cure the defects: in the 


* former conveyance so as to bring said entry 
within the terms of. said HOCHION ...-..-20200 “483 


A purchaser of the land covered by. a sol- 
diérs’ additional entry made under a power 


ee of. attorney that is iu effect a transfer of the. 
soldier’ aright prior to the exercise theeof | . 
is not entitled to confirmation..:.........-. 512 a 


The aet of March - 3, 1893, conferring’ the 


bat right. of ' purchase upon transferees holding“ | 


ta.try a contest that. is: initiated after a _ 
transfer of the land'in case of an entry con’ 
‘firmed under said section es tog vig Sa Seti ats gees 48> 





service in the Missouri Home. 


an entry. will not defeat its: 


ce e | : ie ; : * ; - 7 . Page . - hy 
celed without due notice to the entryman- ander invalid senailoutas of the: additiotial . 
with opportunity to be heard - Setete kg Ge ace 20]: ‘homestead right does not: restrict the con- 


: ? -firmatory operation of section 7, but. pro- 


vides for a class of cases not confirmed by - 


| that act. eer eiigiiie, hoot eneetele ice Saar 


A “soldier's: additional “homestead “entry : 
based on an invalid certificate of. right is 


confirmed under the: body of section 7 if. -- Ax 


otherwise within the terms of said section.’ - 168. 
A soldiers’ additional homestead entry .. 


_ allowed ona certificate of, right issued on. 
 aécount.of service in the’ Missouri Home — 


Guards is contirmed by the proviso if ounen: 


wise within the terms of said section ..---.. : 170 ” 


The: confirmatory. provisions of, extend to... 


a soldier’ sadiditional homestead entry. made © 


ona certificate of - right based upon alleged . 
Guards, 
though the records of the. War Department, eae: 
fail to show such s service: . oe elias oars 805. 
The pendency of an application to: contest oo 
onfirmation an 
under the proviso where such application : 


7 must be rejected ¢ on account of prior proceed- sac 


ings | by the ‘government, ‘though: said pro- . 


3 ceedings were begun too late to pr event con- | 
‘i firmation .-....... DS Leena aerate ee gkebe Su, 


An order of the General Land’ Office made. 
prior ‘to theexpiration of two years from date 


.of final. certificate, requiring the. entry io Pes 
“4 approximate one hundred anil sixty acres, : 


defeats confirmation under the proviso, . 


_ though the notice of such requirement was : 


not given until after the alias ation. of said’ 


two OATS ces he Seeking Gus itd geteaiie 362 ee 


An entry reinstated for the: purpose ot. ex- 


amining. into its: bona fide character, and so | 
. remaining ¢ for the period of owe years, is not. 
‘ confi med »y the proviso - ee ciated chs 


whee. 512°- | 


Contes. : 


See Contestant.. - 


Gest RALLY. 


‘Validity of, is riot affected by the fact. that 
the contestant is an alien .. emis eee adnate 508 


: The Rules’ of Practive do not require | ani . 
_. affidavit of, to be executed before-the local ~ , 
POMIGONS dan od hope ttaor Ue a aN ee) eo 


‘One who appe: irs in response to citation: 
and: ‘sgubinits: testimony without. objection 


to the affidavit of, will uoti-be heard to. aaa fat 
‘sequently question its regularity ........2. 0 94. 


When i irregularly ailowed (duri ing g susp en. 


» sion, of the entry) on ‘wundorréborated ‘affi- ae 
— davit, the uncontradicted testimony thus> ‘ 
“ss submitted by the contestant may be‘after- . 


wards taken as corroborating the affidavit 


an warrant proceedings when the entr ‘ee is . 
: ‘relieved from suspension -.... Deal heute te eet 90. 


A hearing shonld ‘not ‘be ‘ordered on nant = 
uncorroborated. afiidavit, in which no spe- 


cific charge is made bocwee i Re een eee 125° 


An affidavit of contest should: set “Herth a | 
a definite charge which, if proven, will war. 


i raut cancellation of une ny, in aeion “ 1 


601 


ae! nee 


Ne ae ‘thereof, must fail, leaving the issue between 


M "specific charge, does not relieve the. entry: he 
man from the consequences: of his non-com-..’ ae 
ee pliance with. the requirements. of: the. law. 


a hearing in: accordance with departmental. 


: — Right, to. roosed uuier™ second, on: ae 
ae a missal of the tra can: not: ne: defeated bye 


Sof fraud by asecond contestant, notice should a 
i> not issue, but the case should. le. held. for!) Z 


ie _. the same intact : Pere bie ors fei oe petueeee set 20 | 


ees must: fail where it-appears that: prior tothe — | 
“ - expiration ‘of. the entry: the land was. effect. a = 
“o>. tally reclaimed: ‘and tliat the failure. tomain- oa 
Be Galt, the requisite water supply. was. due. A 
othe wrongful act of the contestant; A 
-,.° sueh’a contest defeat equitable action on the : : ) 
ee entryman’ sfinal penne submitted out of Mine, 96 | : 





ae ‘Homusrean. 


co TimBrr ‘CULTURE. 








fot ee Mos oo ce Page. 
a absenee of a Sipeotie. Ae ge, ana ‘proof > 





oe the entryman and the. government. tee he ease: i ae 
». "Must, failin the absence of. sfileinative™ > TAPS 
ee testimony in support of thé charge... ...-5.129-) 0 | 


‘The dismissal of, on the failure of: thie? 











The failure of a. party to proceed, with: Bee . 


esas allowed without ‘notles to: second cankestant ge hy 

.. > that the first contest had been dismissed, pa ae ee 
‘} > Sune 83,1878, witha: referred right. to. the. cee ees a 
Pe contestant if successful. ae S opict ee Ok. = 83 


| Contestant. | ee — a 


_ When apending, i is'attacked on the ground. 





ae a the final disposition of the: prior suit .. 2-2 50 


‘The terms of'a stipulation: entered: into | 


p : a between parties $o-a. contest: should not: be". we. 
“enforced to the exclusion of the real ques--:— 
~-tionat-issue therein where it is apparent : 
-. that said stipulation with respect.to such). 
lS matter, is without, consideration. and made. 


: = apparently. throngh inadvertence. veces! 519- 


ss Duserr: AND. ES ie REE 
On the ground. of failure. to. effect ‘peblas- 
mation within the stattitory y period must fail. 


where! ‘the. ‘government. has* already exam- a 


ined. into the status - of. the entry: and, hela. fe 


- On the ground of non- ‘omipllance’ with law x ae 





nor will — ae 





“A.charge of abandonment ‘and failure to 0 | 
“> peside upon the land is sufficiently specific : 
“where. it is set out Se that ‘the.. Apfoudent ae 
“has. changed . his ‘residence “fharattomy: ie 
: ~more' than six months- since making said. : 
~ entry, and that said tract is, not settled aa 


coer “upon and. enltivated Dy: said 1 party 2 as. of “i 
ets his by. WW UW ecente oe a uae 


_ Leave of. absence i is no pr ‘otedtion: ‘against: 


ny : a contest for. abandonment, where the entry: woe a 
es a a man pr ior to snch: leave has faile a to com: : 2 ; | 
ee Ply with the law : oe me Sa 0] +} 





See ‘Title, Timber Culéwre. 


ane A char ge. of. non: ‘compliance with the. tim. . SoG 
A ber- culture law should be established: by ai 


ee ‘brepanderance: of the: evidence to warrant ° 
2m cancellation - ee 





fe wee agent employed é i care 9 for, a. ber! os 
f galing entry. nlay. properly secure. counsel | 30 
. to-appear on behalf of ‘the. entryman- in the., 





¥ “within the timber: ‘culture entry of another. 
7 x does ; not: give the: applicant. the: statis of. re 
“gontestant under: ‘section 3, act: ot Ae une 14, “ 
es 1878, in -the abserice of the prescribed notice Jt. 
a to the record entryman: of such. application. “5 


: asegie that the. entry. was allowed. under: — 
_ express.ruling of the Commissioner, and. 30> 
thie entrym: uD. afterwards: ‘complied: with: oe | 
_ the ‘law and was. “not. in. government ome : 


a contestant : pes 





eee ee ces anise ‘ 








event of a, against. the. entry. . betecel coal ss oe 


er ic 


AT application. to. ‘enter. land: embraced: / 





Against. an. entry: for: invalidity. because |,’ a 
made by a: special srand: must fail, where it: a 


es ploy at-thestime’ ot the contest. : 2 cece 85 a 
te ‘TIMBER: LAND. ar pe ae ea 


Will lie against an: aniry. ‘under the. act ‘of Beat fo SGk 


A pre-emptor who: ‘contests and uecurie ae 
_ the. cancellation ofa prior. desert: land. entry.) a eey is: 
ain ‘conflict. with. his. filing, and: thereupon ee a 
--perfeots hig. pre. eroption: claim, exhans tee ace 
“as a. siceatal contestant against the T= ae : 
~ ynainder ot: the: tract covered by. ‘the ‘gone eee 
tested entry: a einen, Sieh eee eee 

Who fails to secure a judgment of aol eee 


lation until-after the repeal of the pre-emp= Hes : 2G ee 
- tion law does not have: any right thereunder 


that: falls within ‘the protection extended 9° 
= BY the repealing 2 act. to claims, peer oe 
“initiated eee: fe 








Of: an. a exit 0 un valet Mey timber. and stone ec 
eet. acquires a prefer red: right if suiecess fil? 151 
"Acquires no pr eferr ed right under. a fraud: Bhat ee 





Uaase section. 2 2, act: of: ig ny: 26, 1899, thie » 
“heirs of a, if: citizens of the United States: oe “2 
are entitled: to continue the. prosecution of © 
a contest, in the event. of the. contestant’s : 


‘death before the fin al 11 termination of the suit. ? 
suit eye Waste Soa) eae aw Swak ou Sees ~-- 402." 
- Who, pending } his contest; “paroliasds a ee aren ae 


- Unguishment: of. the® ‘contested entry: and. tees toe 
* files the same does not thereby acquire the 
status of a successf al, and the right of a set. 
_ Hier: who is then. residing: onthe land, will) 09 
' take effect’ at-once: on ‘the. filing of the ree" d 
~ Tinquishment and, exclude the: claim of the SES ee oe es 
fmen ee “a2 ~ a me 
A sdosesetul 4 act requited: to: omerbind aoe 
“ile preferred right of entry until he has re: oe y ee 
~ esived due notice of the. cancellation secured. | 
by his contest. wii eet 
The alienage of ¢ a, eng as defeat his aub-' o Pe 
sequent exervise of the preference: right; if: 
“he is: qualified. in’ the matter. of citisenship 
“when he applies to. enter .. secre (savers eadene sD te me > = a 












ee 





a Conti nuANnCe. 


_ See Pr actice. 


; Declaratory Statemeni. 


See Filing. 


Desert Land. * 


"Bee Entri y. 


; Devisee.- 


' See ‘Final br oof, Sub- title Homestead. 


“Dress. 7 es 


“INDEX. oe par ue 


~ Paige. 


‘A plea of, set up to avoid the Hitharawal ae 
of a contest. can not. be accepted where it 


appears that the contestant, subsequently | 
ratifies the act of withdrawal in the absence ° 
873 - 


erpemeoe tee 


of any threats or fears. of violence 


. ae 


Entry. ° : 


Pe at 


GENERALLY, . rs 
Should not be allowed during the pend- 


-ency on appeal of the application of another 


' toenter the same tract. 

The rule of ap proximation will be Ae ed 

“+0 a homestead entry that embraces frac- : 
‘tional. subdivisions 4 in two sections . sagas 


“intact. with aview to its: nd a adjudi- 


ee ee ee 


: DusERT LAND.. 


See. Application, Caneeliation, Conte mation. 


592. 


A contestant who submits pret showing ‘ 


failure to. effect reclamation within: the 


statutory period, does not thereby acquire 


the cause of said failure and held the entry 


er 


An applicant for extension of time under 


; section 6 of the amendatory act of March 


_ - 8,1894, should file in the local offcéa sworn 
statement of his intention to proceed under. 
“gaid act, showing what has. been done by: 


, question, he has complied with, the provis- ; 


‘ 


him.in regard to the land, and that since he 
determined to take advantage of the act in 


ions thereof........-...- Sot ouae en sain eats 2% 


Homestead: 


The right tomake a second, anulee soction 


2,act.of March 2, 1889, can not be ae ; 
in aid of an application to “amend”: a 
entry made and relinquished after the oe pet 
152 | 


gage of said act.. 


ee ee 


‘ Made by an alien can not be: confirmed 
under rule 32 of the rules of équitable ad- 


judication, for the benefit of the heirs,where 


_. the status ofan adverse claimant so as to Be 
defeat equitable action, where the govern. 
’ ment on its own motion has examined into 


the entryman dies without having com- 


ro plied with. the naturalization - laws, or de: 


clared his intention to become a citizen. fan 


| Commutation. 


- | 
=) 


205 |. 


Tomer Cunrurn. 


Allowed | on & preliminary afiidavit: xe- a ee. > 


ae pa | 


he cuted outside of the district and State in __ 
- which the land: is situated, is not: void - but.) 


voidable, and may be amended in the. ab- 
sence of an adverse claim’ 


swer ewe wee eee wee 


Made by a special agent will not be Cal-. 


celled for invalidity, where it;was fallowed wa 
under an express ruling of the ‘Commis- 
sioner, and the entryman subsequently. com: ; 


plied with HG TAW ces! tewewdnse ee bse = 
Made for the. benefit of” a partnership, : 


_ composed. of the entryman and another, is 


ee 


legal, and must be canceled 


Commuted under section J,-act of March | 
-8, 1891, and émbracing land-in twosections, © 


may be allowed to'stand in view of the fact e . 


that there is no express provision of law 
‘prohibiting ‘such an entry, and: that the 


" rights of no other entryman can be affected . . ° 


thereby -.:- oe ane de pec ee relent ene eee een eee 
| Equitable Action. — eae: 


See Entry, Final Proof.. 


_ Maybe taken on. evldened  Parnishea to. mst 
saat 


secure an extension’ of ume for payment... 


Evidence. 


Under: rule 35. a ‘notary public may be | 


designated to take - testimony § ‘in. contest, a ae 


ee ee er er 


_ Personal delivery of, ae officer. taking the 


same ‘under rule 35, instead of scaling and. 
mailing the testimony as required by the | 
|. rules of practice, dues not preclude its con-.. 

sideration in the absence of a showing that. . 
rights have béen: prejudiced thereby . 


In proceedings by the government an ap... | 


. plication of the entryman to have the tésti- 
mony taken under tule 35 of . practice . 
‘ should notbe denied, where it is evident. 
_ thatinjustice and great hardship. will result 
. ‘from stich denial 


ee ao 


Local officer, whose term of office: has 6s 


accompanying » testimony that was taken’ 
before him while holding said office..-..... 


pired, may attach his signature to. a jurat > | 


W hen. testimony ! is taken in shor thand aa 


‘ the stenographer’s notes should ‘be written : 

--out, and then subscribed by the witnéss »-. 
An application for an order to take denon. 
‘sitions. should ‘be allowed if made ‘in due 
’ compliance with the rules of practice: | 


On a charge that a deceased entryman in’ 
his lifetime had agreed “to. convey to others - 


the land in dispute, hearsay testimony. as. to 


such agreement is incompetent 
‘Where the defendant’ does" not exercise: 


ee 


cae 


the right: of-cross- examination, but relies 
upon an appeal from an interlocutory order, 


506 | 


Of a homestead entry should nat be al- 


Ce ee ee a! 


ay 


a lowed in the presence of ax adverse claim. 
eS pendin g on appeal and involving the valid- 
3 ity of the eae entry . 


he will not be heard to object to the ex. parte- 


character of the testimony submitted by the : 


contestant 


ee ee er oe 


Fi ing. 


capacity ea can not o amended SO ag to, be a. 


Made by an, administrator in. his éfficial’ 


esas? 
hae i 


as 


! 
firs 





ote filing in ae own Yehiti but an application 
__ oto'so amend. may be. accepted. as: the filing of 
such party. in the, absence: of: any adverse 


io (lait wee EL Saige pie a 90> 


Be nae prior. settlement i is “made good ‘by 
ee subsequent settlement. in: the ‘ahsence™: of 


oe ae intervening adver se right’. Sota vad ncaa 200. 


cee The: infancy. of a: pre- -emptor. at date of, 
ee will not: defeat the pre- -emptive right, if. the 
|. pre-emptor attains the requisite age prior to 
the intervention of any adverse’ claim, and 
ae good: faith is. otherwise shown... ee Peete 207 
ae oe ARES: inadver tent. omission of the appli-°” 
“ens sGant's: signature. from <a. declaratory state-.: 
"ment may-be supplied by allowing him to 


A ‘pre- empiion declaratory. statem ent filed 
Je ae elaimant-1 10° protection; “put the: defect- ; 
- ive. élaim is eured” by, subsequent. settle-.. 

- ment-in the absence of any intervening ad: 








~ Life: of, extended: on6 year in certain. 





ae ‘States by act of May 9, AB7B. osu tsk 2 25! 587 
Final Proof. wee oe 
| GUNERALLY. : oa 
aes - Snbinission: of, showing “fant complianes. 
ae on, with: th e law: secures ‘the: ‘oyuitable title tor" 


acee ~The. Geuibicy. of verse! “proveddings : 
ae suspends the running of time allowed.a pre-o 
° “emptor, ‘by statute, for the a submission. Of... 

o vi The: amendment of rule 53 of practice per-. 
ae ~ mits the claimant, if he Sv desires, to. sul: 

c: - mit proof during such. proceedings. but no. 
>” statutory right. is lost. by failure. to. take 





: oo advantage of - said. amendment - scutes fanaee 203. 


.o- -) Under-rule 53 of pvactice,:as amended, ’ 
final proof submitted ‘durin the. pendency 
_ + of.a contest, and prior to said: amendment, 

"may. be considered. on. ‘the final disposition 3 





ar gh ite A final affidavit returned. ‘for: eorrection, 
220... and again: filed when corrected; takes‘effect: 
ee os 8s of: the date when : first. received, where, 
ea Rs in the meantime, the fees. and purchase’ 
ere money are- retained by the Jocal offices... 366 
es ‘Homestwap. he ts 7 See 
bie ke be ‘Where re ‘honisatendpe- “ates datae the 
ae < paudanes of proceedings on his. protest: - 
“..-\' against the final proofof an-adverse pre-° 
> emption: claimant, his. heirs may perfect 
title on. the final disposition o of the agiver 36 











ae Whe “jdmintetrabor of a ‘dechasea huis. 
-- steader has no: autbority. under the.law to. 


In the’ submission. of: homestead proof: by. 
= ‘devisee the proof-must be directed to the 
Moy entry ¢ as. an entirety and: itot: confined to. 

sae that part of theland’ claimed bythe devisee. 


an 2 But proof thus submitted: without objection ‘ 
ee should not be: rejected. without considera- : 





o - Hoi or the allowance 0 of a further hearing -. 156 





INDEX. 


Pages” 


ae sign the same nune pre TUNG sea “396 





cnaae “verse right. . eee he uasiebateees ce sete eee see 501 


a the land...:.: Delia iss Moreton cate etenues aks 293 |< 


— a of the contest... 2... wre fener e esses eb sew ane 255 | 


submit, for the benefit of devisees: ... ccaee 156 


In the event. of a.  iglascuilder'g.a death. - 





Page, Pane See 


maybe submitted “by any one: of the. is Sa 


visees; and if-such pr oof is: found gatisfac- oe 7 . oe 
tory, the: certificate . should. fésue‘in® the “2s 


Equitable: action: on:a. ‘homestead. entry. 
under which proof is not: submitted: within - 


«the statutory: period,. is. defeated by: an in-. 


tervening contest on behalf: ofan. vadverse 


DESERT LAND 


“name of the devisees of the said homesteader > Le : a e 
penorally. 225 20625 ahecs 22 oes pepe ee esa ee a Kg 


applicant. for the tract: involved. ones ae st: eee 
A railroad: company. is: not. ‘entitled to. eee 2 
" special notice of intention to subinit, Under 9 ae oe 
a homestead entry of an. “unselected bratty 2 ME be 
~ Included within’ an- existing | indemnity. Re a ae 


( osyithdrawal:... 22 ae sails Seis ets cene a0 ee 


Equitable act‘on is not required o on a dé! _ oe oe ee 


ert entry, on account of. failure. to submit, ae ae 


and make.‘payment for thé land within the. *.!: eae 


‘statutory period, where: stich failure i is due. cee : - a, 
to an order of the Gener al: Land Office post: ee 


poning the day fixed: for the submission Os ee a 


said TDROOE G2 ose e nee ie ere Ca a 
ne Submitted. ‘ont: of time: may. ‘be sont: to bade, glen vs 
the board: of ‘equitable: adjudication, where oe eet 


the failure is dne to the intervention. of oe 


contest that:is aubeonmpnely: dismissed . se see OG Re 

| PRE- EMPTION.. = - Care 
Final pre-emption | -esttifieate. should tee: ea 

issue during the: publication of notice, by. Pe ee 


‘All adverse claimant, of: ‘intention to submit - 


proof under the pre- -emption, ie ia ee Se ee 
Publication. of notice of. intention. tosub--) 0 60.0 © 

mit fi nal -pre- -emption proof precludes: the: ; ay | 

subsequent allowance: oF an application: to ee Fe eee 


lands snbject to ‘ pr ivate. entry,” aud:a” 
pre-emption. claimant ther efor is entitled es y : 
thirty-three months from date of settlement coe 


The ‘widow of” a " ioceused: ice 


having submitted: final proof. showing. fall» ae 


enter filed-by'a ‘homestead claimant: :..2... 881. 0°" 
Land once: “offered.” ‘and ‘Bubsegjuently, ee 
enhanced in price and. not after Wards re--..5) 0 7 : - 
“offered, is taken out: of. the category Of A 











' in: which’ to make final proof... eee 200. Be a 3 ; 
In determining whetlier the residonios cu ae 
improvements shown: by. a-pre-emptor indi-’ Berk Poe 
cate good faith, the degree and: condition. in”. ge ete 
_ life of ‘the eutryman- ‘may. be properly taken - aa 
into consideration. ae eS cae: “200. ce a 
‘Forest Lands, ©0000 oe 
See School Lands.” ee a ear ee 
Hearing. eee | 
=. See Pr actice. ee 
Homestead. ee Oe aes. — Ae de 
See Hntry, Final t Proof, Ollahoma Lands, ee 
-GENERALLY.0°) [70 Se | ae 


compliance with the law secures. “theieby Se 


. the equitable title to. the land involved, and: /62.5. 
delay in the issuance of final cor tifieate will pte a aes 
not affect hér rights: In- the. event. OF here 
subsequent: death the. equitable title de: rae 


scends to her heirs. ies ie eee OUD ae 





Where a 
widow, who also dices before compliance . 
with the homestead law, the right to aequire oe 
patent passes to the heirs of the entryman, . 

both adults and minors, equally, and the — -— 


farm, prior to submission of final proof un-. 
. deran adjoining, farm entry, defeats” the: 
right to perfect such entry....... ne eo AOS. 
Act or JUNE. | 


z entry made under-a power of attorney’ that, : 


~ tional right, prior to the exercise thereof, io 
igs not éntitled. to purchase such land. from : 
the government anders section 2, act of J une 


5 a, In. determining whether the iinet eaile i 
_ itary service rendered by an officer (who. 
resigns from the service) entitles him to file . - 


at ae when he receives notice that his nestEnnnon 
is accepted Lunes Bead waists eeu os ee eaees OOO 


_* SOLD1ER’sS ADDITIONAL. 


Indian. lands, under apower of attorney that 


. ‘dier’s additional right, and is properly re- 
- jected for “ reasons suflicient i in law’? when 


- homestead. entries by the act of January 14, a 
1889, opening. said, lands for a ae under | 
| ae homestead laws ..-.2..--.---..6-0-.24-- 512 | ° 


and then canceled, can not be. lawfully re- | 
‘instated, where the’ soldier after. the cancel-_ 


‘March 3,1893, can not be exercised in the * 
_ absence of proof that the additional entry 


Page 


homesteader . dies leaving a 


subsequent failure. of said heirs to réside 


. uponor cultivate the land operates agan 
abandonment thereof -.... pasdeseesuaes See elas 


. ADJOINING TEM. 


"The sale and. abandoument of the onivinal 


15, 1880. 


_A purchaser, of the land covered by: ie 


isin effect a transfer of the. soldier’ saddi- _— 


Sorpiers.. 


a soldier’s declaratory statement, the period 
of service should be computed to the time 


‘An application. to make entry of Mille Tas . 


is in effect an ‘attempted transfer of the sol- 


presented at the local office, is not within the : 


-. provisions of the departmental order of .. | 
- March: 10, (1877; 
. allow ance of auell an. application bring the 


nor does the subsequent — 


entry within the proteetion accorded valid 


- The right to make does not extend to. 


“members of the Missouri Home Guard. worn TD: 


' An entry made wnder a power of attorney” 


lation of such entry revokes the. power of. 


‘attorney and makes, an additional eutry in, . 


Kis own. right and secures patent: tliereon. - 512 
The right to purchase land covered by a, 


- conferred: by the act of March 3, 1893, ex: 

- tends only to entries made or initiated upon | 

a certificate of, additional right....-....... 512 

. The act of March 3, 1893; ‘conferring the 

- * -pigbt of. purchase upon transferees, holding. 
~ . under invalid certificates of the additional: 
- right, ‘provides for class of claims, not con- — 
firmed by section 7, act of March 3,1891.... 168 


“The right of purchase under the act.of | 
\ 


was based on a certificate of right that has. - 
been: found erroneous or invalid. pemaedgar : 60 


INDEX 


| Indem nity. 


See Raitr oad Grant, School Land. ee ee 


‘Indian Lands. ee 


_ prior to the issuance of patent....2. ere ae 143°. 


_ See. Oklahoma Lands. 
Patent. should issue in the nlanie of ite 
heirs generally, where’ the. ‘allottee dies > 


When an allottee dies after sclection and 


a prior to ‘approval, the allotment will upon 


approval be confirmed to the heirs: of the ie 


deceased allottes. . 2.0. ,.c--eeeeeealeee we 1420. 


- The Department will allow a. sohaugs of a 


selection even after approval, if-it be shown 
to be for-the best interest of the allottee, but 


of, 


such: change’ can not be made, ‘even pefore : 
approval, ‘except with the -consent, and Un - 


_ der the direction of the Department.- Seem. 


“Lhe act of March 38,1891, opening to entry | 


‘the Sisseton lands: contains no penalty for 
entering the reservation. prior to the. time. 
-* fixed therefor in the President’s proclaina... 


tion, and, although. said proclamation for- ar 


bids'such entrance, the right of entry is not - 
forfeited. by pale’ to “obser ve said i injune. 


Circular. of ‘September i 1, 1893, with Presi-* 
dent's proclamation opening to entey lands’ 


_ in the *‘Cherokee Otitlet’’/....2202.02.,.02- 2 OR: 7 - - : 


The right to receive an, allotmentof Siotx, 
under the act of March 2 , 1839, does not ex- 


tend to the half-breeds. . descendants’ of. 
_- the mixed bloods,. whose’ elainis © were rec- 
“ognized in the treaty. of 1830; and: for. whom - 
- special provision. was” ‘accordingly : made by aise, TS 
the actof July 17, 1854....2..2c00cdsscceoes 457 


‘The last. proviso to section 8, act of March. - 


'2, 1889, does not confer the general right.to 
‘receive allotments of Sioux upon half- breeds 
or mixed bloods, but makes: a special pro-* ~ 
“vision where: such. mixed ' bloods may 5 sure . 
render their locations: a3: ces ee. len ee 457 


Purchasers of Pawnee, who have - not a, 
made their payments of principal and in- 


terest, as required by the supplemental act 


of April 22, 1890, but have since the time ~ | 


fixed in said statute tendered payment, may - 
be permitted, in the absence of a declara- . 
tion of forfeiture, ‘to’ comulste their bur- 


chases......1-..-. GON edie ecient, awe “490 : 
. Forfeitnre® declared . as “8: all entries ae 


- Bawnee lands remaining in default: with Pe a 
- directions: given for new ‘gale . wenn eee ceva s, 400. - 


Instructions and Cirentars, : 


‘stand. see Be 


' See Tables of, page Xvi. 7 


See Tsolated Tract, Surr vey ap ae =. . 


Isola ted Tract. 


- sland surveyed on application may be | 


F "sold Ci ae eee ae ae ear see met a ete 
Judgment. | es 


See Res judicata: 
‘Of cancellation takes. effect as of the date Sa 
rendered, and the land released “thereby a 






a J )O : . “INDEX, 


ee te the necessary jurisdictional oe ap- a 
ao 4 peer on, the face: of succession. proceedings - 


- gations‘on whichjthe court} assumed: juris: 





s -eollater ral attack .. é 
The Land Department i is without, 






ae rendered where it is found that jurisdiction 





oy ae a of the person of the defendant has not been én: ve 







“Lake. 


ase i Seo Survey: ee 





=! ional: officer, awho. has. a. acpsdpenty tater: i 
“est in the. subject-matter. involved in a Kc.) 
test, is. not. qualified to: aya and. determine fee 

ee ak | tion, as set forth in the. official survey. and | 
“fs published notice. ‘is. incorrectly described .: 565 


the case. 





“Mineral Land. ae aah 


a “ant: for. ‘ava ‘returned - as. agricultural ete 
De show. asa present fact that: the land is min: ve 


as ‘ | eral: i in character and} more valuable for aoe 





2 7 = proof of the facts i in n the ¢ case as. they: really. 





a we certificate of: the location of a: ate | 
: i ‘aim ‘can not be accepted as establishing — 
on ‘the mineral character of the. me ‘in: the - 





wie a aiseovery of mihorad : oe : 
. When a. Jegal: al location had. a | 


overcome, and the burden. of: proof; shifts to: 


the party areas the mineral claim: 















eS a. purchiser. at’ a sale. ‘thereunder isnot ‘|. 
at bound to inquire: into the. truth: of: the allé- ace 








diction, 1 nor. are: such -Deageengs subj ect. to. oe oe 





, ay coe 
ies “The question of, is one tats may be raised os 

os any. stage of the proceedings, and a judg-.... La[ef = 

' “ment‘on the merits of-a case. should: not: be 2s 








oe Timber. ouléuite entry” ‘made: “hy. aucolal Sa 
. agent under express ruling -of the Commis--.}.... 

~ sioner allowed. to stand where’ subsequent 

- compliance. with law ¢ appears, and the entry- | 

“man has left the eove pment service. :- oioe BR] 

ee ae _ Within the boundaries. of the Claim itself... 










“OR. ea er 





a preclude | the. assertion of. any 1 right, or the par 





F ro nnade. on land returned as agticultural the. “ | 
des Ne slight presumption in- favor’ of the. returmis:.~ 


oe BAB 


[ Lisite. to ‘the joca- 


. claim, alleging‘ a soa el Warrants a : 
_. hearing though the-report of the deputy 






- mineral: surveyor may. ‘show the existence, a ie 


of ore in ‘streaks and Idneye | ? in Siciones oe + 
parts. of the claim ©. eee , eee 
“- Inthe selection’-of a. ‘newspaper: for: the nee 
6: |- - publication. of. notice of mineral application’ ao ee 





Oren: a | pas register; in. the. exercise. eof a Proper dis- : ee a 


de aer fi a Rie dared affecting the status, of. aii ee ree, 
a béens ee regards best for the: purpose. : 6f. giving. ate Eee toes 
| greatest: publicity to the notice, even ale | |. 

though iti may. not be. the {ADEE ‘Rearest foe Pat wee 


oe 









“Notice of applisatio’ for ed guicat = | 


“over. the: land; andi in the absence of such | 


- 5991 ioe a soe oe must. ‘be made in : ted 


Notice of. mineral application $0: ‘one: of 


4.3 “theo owners of 3 ‘a.  Gonsiobing: claim i is. notice - 


ane will: ‘be ‘poguized’ a ae it is ‘found - 
_ that the land embraced within the applica- ee 


Work: done outside. of the boundaries of — 


: : a claim, for. the purpose of’. facilitating. the. ae 


: : extracti on of mineral therefrom, is as-avail- : - vs 
‘able for holding the claim as though’ done rae 


“Land containing stone valuable: for mak- P 


ing lime can nét be entered:as a lodeclaim.. S 


Land containing stone suitable for mak. *. ae 


- ong lime may L@ entered as a placer claim... 82. ee 
ist As between * ‘a: Y placer applicarit, for stone. ae : 


















is outstanding o 


Sar eas ee oe ose 












it a = 





mast be posted, daring: the period of publi- : ; cae 


“athe ‘act arlosity” of aséertor of a 1 legal oe eee 
. claim determines the rights of the parties: ) B22 ve" 
ae Ra A placer location: made prior: to the act of... eee. | 
~ ae 4 nevioultnral character of & tract, created by... 7 ae August 4; 1892, of land: chiefly: valuable for a na pAb: 2 " . 

“the return: of.the : survey or- -genoral, does. not. ie deposit’ of glass sand and building stone, is ee 
o oe not. a legal. appropriation. of the’ land, and - ee 

es the subsequent intervening homestead. en: oe: 





AAS plaéer ‘Jocation | of: land: ‘for: ‘ba siding es 
— rte stoke: that fails because unwarranted. under: en 
|< “the law when made, cannot be validated by 90 
cles ov eauane eeegreey of some. other cna cs 


~The issuance of a laser ‘patent, on ae hae acs 
_record which. shows that'thereisno known 900 
lode c or. vein, within the. placer ee Le S oa wes ee 


oN at ur 


‘to its being ‘offered ” 
determined by the fact as to. whether or oe 
it has been offered.at public auction, at the 
price fixed by existing law. gain We eis oad aiataiee’s ‘ 


= Officer. Pane 


alization. e 


i — Page 


~ The minor child-of an. alien, eho has” de- = 
- clared his intention. to become a citizen but es A 


acitizen.--.-------- eHiede'sinet fe Se alas reine 


‘Notiée. 


See Practice. pages a2 


Offerme. 


- .. does not complete. his naturalization hefors ~ 
. . the chile: attains his, majority,. occupies the: 
' - status of a person who has filed his declara- 
ee tion of intention to become : a citizen ...-.- 2 
~The residence of an. alien in this country Par, 
' for the last three years of his minority qual-_ an 
. jfies such person, in the matter of citizen- 
_ ship, as a pre-emptor;. without previous. 
- filing of declaration. of. intention ae become. 
579.1 


579 


Land once “ offered” and sibeeaaennly: 


enhanced in price and ‘not afterwards re- 
_ offered, is not ‘' offered” land d 


Se Soon sae. 


The status of public. land, at uy time, as 
or.  unoffered, ” is 


200 | 


- To cure a detect in official procecdiusa. 


may, after term: of office has expired, attach 


his. signature to papers. executed before him ‘ 


while holding office. ae Cesc siseleuse ee 


Oklahoma. Lands. <= 


Sec Town: site. 


96 


Circular of September 1, 1893, with proc- 


. ; lamation of the President opening to a : 
a. lands of the Cherokee Outlet...... ee eaocoaee 


~ Sale of ceded lands under section 16; act of 


ee ee es 


205 |: 


March 3, 1891; nue instructions oe od une i 


8, 1893 BQ: 


Demand for jirst installment of narohane 
money on ‘entries of lands ceded by ‘the | 


~ Pottawatomies and Shawnees, postponed by 
_ circular. instructions . 


One who is within, the territory at noon 


on April 22, 1889, is by his presence in said 


lands therein. The case of Taft v. Chapin, 


© Md L. D.., 593; overrnled seoees Gi a otatas sala 


- territory disqualified to thereafter enter ’ 


414 


One who is within the territory after the 


ie ny the same to settlément, and subsequently 


1 


_~ goes outside of the boundaries thereof, and 
there. remains until the time fixed for enter: 
ing the. same, but takes advantage of his | _ 
former presence therein, either thro ugh. his | 


own knowledge of the lands subject to set- 


. tlenient; or by collusion with another, to se- 

cure a tract in advance of others. is thereby 
disqualified as a scttler under said act..... 
One whoi is unlawfully within the terri. 
,. tory prior to the time fixed for opening: the | 


. lands therein to settlement, and. takes'-ad- 


> “passage of the act of March 2, 1889, opening - 


- vantage of such.presence to select land in -_ 


* advance of others, is, disqualified. thereby. - 


to. make entry of: land in said territory, 








tg 


INDEX. 


i ‘though h he eer foes ontatde of the: 


5 607 


Page. 


‘boundaries thercof and: there: remains until | 


the. time fixed for opening.......--.---:--- aes 


The disqualification’ imposed upon per- ee 


gous entering the territory prior to the time. 


fixed therefor: extends to one’ who: thus en- | 


‘ters said territory for the. purpose of secur: 
ing in formation that. would give-him an.ad- 
: vantage over other. applicants, though he . 
. subsequently: returns - to the ‘line’? and © ne 
‘there awaits the signal for entrance, and - 


ultimately does not settle on the tract fist 


SelOGbOd SG ead eck ede eheate eae 


. As between. two claimants for, each of 


the tract and puts. up a “stake ” with the 


ee 


The right to make howestead mate of, 


| conferred by the thirteenth section of the act. 


| . ‘of March 2, 1889, upon persons-who liad pre-._ 
viously. made homestead entry and- com. He 
“muted the same, is extended by section 18, 

| act of May 2; 1890, to lands acquired. ‘bye ces- 

- sion from the Muscogee Indians -.. been sees 


‘The commutation of a homestead. entry 


under section 2301, Rk. §., does not disqualify 


. whom allege settlement in the. afternoon of 
the day on which the lands were opened to 
| settlement, priority of right may be prop- : 
erly accorde/ to the, one who first reaches, 


announcement of his claim thereon, where : 
such initial act of settlement is duly: fol: 
- lowed by the establishment of residence in| 
good faitu. -. 


a 


_ the cntryman as & subsequent homestead . 
oe claimant, for, ‘lying within the Cheyenne’ 
and Arapahoe Reservation, and: acquired 


by cession from the Creek or Muscogee In- © 


dians 


i ee ee nay 


: Section 7, avtof. Februur y 13, 1891, ie oe 
. Ing an entry of lands, ceded by the Sae and: - 
Fox-Nation and Iowas, to be made. by-per-, ? 


sons who had previously commuted-alome- | 


section 2301, Revised Statutes, and not to. 


entries commuted under the special pr ovi- 
7 - sions of section 21, act of f May 2, 1870. ro aoe 


Partmershi p 


4 question, aes 


. Sce Entry, Sub- title Timber cult a 


| Pate nt. 


- See Indian Lands. 7 


“stead, ‘applies only to entries made under... ~ 


46° 


" When issued hy fraud, pociaeuk ‘or mis- ge = 


take, areconveyance of the land so patented 
_ maybe made, and a new patenti issue to the > 
‘|. proper owner. -..-..: Switawie ieee iat Serres 


. Section 2447, Revised Statutes: authorizes... - 
~* the issue.of, to the assignee of ‘a confirmed 
- claim, where.the -confirmatory 
‘ makes no provisiou for the issue of patent... 
Goes to the heirs or devisees generally, in 
~ the event of a homesteader’s death 


a 


‘statutes .— cars 


158. 7 - 


Judicial. proceedings may be properly in- . 


stituted for the vacation of, issued by inad- 
-_vertence or. mistake: ‘during the pendency,” 


on appeal, of a contest involving the landi in 


oa SS ea ienalalee Re ee ee ee awmalsa toes as<s 8 


tae Page. 





“Por alt of a fractional section¢ conveys only. 


= such land as may be then. included: within, oe 














“Ine Neombacin ‘the: ‘tite ‘for filing, ¥ where:” 


Pe nobis of the decision is ser ved on the resi- = 





the approved: tovahey na of survey. ae 23855 - “dent: attorney, the day of. mailing: the de... 
oe ees oe eo ES gision and one, day” additional should be; “ 
a a “Payment. | ee 5 a si : S a excluded. - ee ore Sees Seite se eee Bea i corres 139 ee 
ee A showing tine forthe par joneol titairte ise, Time allowed for, is. Se suspended by: a ae ae 
“eae “ing. ai extension of tine: for, may not. war: — . -Thotion for’ review. filed. out of. GiNG.os cscs. : a“ Pee 
. rant an, allowance of the request, but: may ea. Failure to, from the rejection of: adeclaras z= ; 
he accepte d, ti. connection: with the final. a > tory s statement. defeats all rights that: might. 
es _ proof. as justifying equitable action in: ‘the » a oor. heen: seotred thereunder: by: proper ee 
“2. event’ of subsequent. payment, .and. the * Pie eee ak sae = 
» Tequisite proof of non- alienation... 2.-..-.. 141 ce | oe ay 
- Demand for fir st installment of. purchase | aes Contiy UANCE.. cg eRe ae a 
: ‘money on entries of ‘Oklahoma. ceded lands. i Pos heariug. ofdered" on “the , report: of ‘a 
_ Postponed b v4 ireular instructions: = ee ee 263 - special agent may be pr operly continued. in® 
an vee, eee & oes DES interest: ‘of: ‘the: govertiment, “and the. 
Prac oti ec ee ee ote | - allowance | of two or more: ‘continuances for. _ 
fe See. Céntest. “ee es such: reason is not an “abuse: ‘of discretion 
ete ee eles provided due notice, As. given ‘in: n advance of . | 
" Generanty. ” : A a ee fe -such- ACHON ede ot oe ee 08° = 
"A case should not I be een for. icon “|. = Order of: should be granied. on Sllenon ei 


uh ao ae Sideration’ unless a denial. of such action =. 
= “would result in: a-publi¢ i injury or injustice. 
A brief, with: due service. of ‘copies, may ; 7 
“he properly: filed by an attorney, appearing.” oy 
as amicus curt, for the purpose of present- a 
<... ing views on questions to be decided in-a.| 
ease that: will affect: the interests: of ‘hia. | 

. - cliénts in. matters pending hefore the Land a ae 





ee x ; orien wee ot es FE ee ee ee ee ae 2 cae = 





B69 
wee . It is: the duty. of the local oftics,. On. ite... | 
|) Own motion, to-dismiss a contest where the) one. 
me contestant. isin default at the day’ of hear- be ce -. a ee 
ing; -but where’ such course: is uot taken, aed (Ps Notrer, el a 

and the contest is. ‘subsequently dismissed, ~ e - 
"atthe request . of: the. ‘defendant, and, ‘then ° [es is 
= reinstated: on.- due: ‘showing ‘and a “general ; i ee originally’ approved restored and a dop: ted 325 ae 


Be ‘appearance filed bythe defendant, the 1 inreg foes 





= of contestant. where: it. appears: ‘that he has ‘ Cea 
_not recéived. due notice ‘of: the. day fixed for 
‘hearing, that he is unable. to appear on said 





oe day, , and that witnesses 2 as to material facts eee baa, 
re . are absent - wie ee Soe wae aoe SSNS ia ewe ees et it | 
nanine Pao ono Ree Re ee BT as 
a ‘Contéstant is entitled: to iiotice of, wien: peg ee 
“allowed by” Commissioner on n application tO feo 
ne contest: a final 1 entry: whee bie ere sents eee eee 133 : 





‘See: sub- title ape ca ur -isdiction: 
Rule 70 as amended: revoked, and the rule. « 


- Appearance at a hearing. without: ‘objec i 


oe ae larity i is n ot ti material. pt eA oa eae ye 393.1 tion to: the, cures. any defect therein. a Sea c cad 308 
oe ay capers eet ae a om |eeee A party that fails. to’ appear. on ‘the day eee er 
ere _ APPEAL. |... fixed. ‘for heari ing. will: not be*permitted ee ee 





os. wenor. 





: Mailing : a notice’ of, prior to the. a tails 
a ‘dan of the time allowed for, is. not the serv- a ee 
Tice of ‘notice: ‘required, it in due course: ote aes 
Pies ‘the mail the notice could not be received by | 
| othe. opposite ‘party: until: after the: expire: | 





; i. » tiow of said period .. whe te enw tee tee eee 





ow may: be » Properly dismissed. . 





ee ee ee eee 





. -\ Notice of, must be served on, the ‘opposite’ Teh 
aa “party within the. time allowed by the rules: 
-. © of practice for taking an. ‘appeal, and if not). 

duly served within’ said ales the! appeal’: 4 





ase Jn for warding a case to. the. 5 Départment ake 
aad papers in | connection with, the entry iss 
is ae The right of: is. propei a denied where ib EE 
eet. sought to be 6xercised. by. one whois ‘not. ln 
a party to the pending controversy, and ~ |. 
peek discloses no tight to be heat a as an. inter- eect les 


im on} a contest against a: final: entry, should be is 
a given: the contestant - intr ames cde Migavts oe 





piped want of, aS. tO. adjourned proceedings 4 e Z 
Jurisdiction i is. ‘not acquired by' the local 20 
office through publication of, until the end 2° 


i es of! the period of publication, and ‘an: order Dh saa 
~~ of the General Land: Office, made before the. =. 

= ‘expiration of said period, allowing. atl amend: ee 
_. ment of'-the entry involved, prevents. the a6: -2 
- quisition of. jurisdiction: by the local, office. 
aie ae ere abe No the Den eiet will not be oa ee ee 
ee = the absence oF notice, to” the: ‘opposit oe 


400000 
Service. of, by publication: is. not author- ear Boe 


Seine” in. the absence: of due. order: therefor te os 
« hased.on a pr roper. showing of diligence, and See ee 
ne inability. td secure ‘personal : service ese: 26.2. 


Of & hearing ordered by the Commissioner oe 


: 1380 
in proceedings: against ‘the. heirs of 2 time ae 
ber’ culture. -entryman: jrrisdiction is not. ee 


a acquired i in the absence of, to-all the heirs, Pe ee 
‘or due: appearance on. their part. Vue eeeue es Bee ii ee 

“. . Of decision should be given a mortgagee © 
- where the Department i is aware of the exist: ee 
am ence of such interest. eee ae 
> Of a decision to an ‘attorney of record ig hae 


ee notice to to. the @ party 1 he prenyesene 





ie ing 


. Secretary’: 8 supervisory enihorley 


ON 


. RuweaRinc. a } 
- There is no limitation as to’ the time eens: 


at me § Oe oo : Page. 


in which a motion for, based on newly dis- > 


covered. evidence, ‘should be filed. opat cena 


.. Will not be ordered where the application — 
.. therefor shows that the proposed additional 


- evidence was within the ,knowledge of the 


applicant: at the time -of the pusina hear" 


ee fe eee ee ee ee 


.. Not. ie on the: lee of pov erty as an 
excise for failtire to. submit. evidence at the » 


OO aoe esa, Siena ee ose eee a oleh obie welt cen es = 


Revirw.. 


-Luring the pendency of.a thotion 1S as a . 
fore the Department, the General Land Office 


is without jurisdiction to make disposition . 


of the land. involved : 


. A motion for, will be dismissed if not ae 
accompanied by affidavit that it is made in 
- good faith and not tor the purpose of delay 348 


Of a departmental ‘decision - ordering a. 


‘merits of. the case...-......beeedeteee eg: tea 
' Where notice of a dectaion is given ae 
_ the localoffice through the mails ten’ days 
nacional will be allowed for. fing inotion 


A motion fe not filed and served within: 
the period prescribed by the rules of prac- - 


be tice will not-be entertained against the ob- 
“4 jection of the. opposite. PALEY 2625s sence cas 


In consideration of. motion for, it’ will be 
presumed that record facts as found: in the 


- presented by: the parties, were within the 
_ Seeretary’s knowledge, and. were by him 
; éonsidered i in his former. decision - 


=—eeewrnnnees 


the exercise of the Secretary’ 8 supervisory: 
authority . ovis ee uiee Med on acaats maces piee 108, 
- Rile 114 amended, providing that aecond ° 


7 motions for, shall not be received or filed .. 194 


A petition for re-review that ‘does not 


‘suggest new facts or law: not ‘theretofore a 


discussed will be sent to the: files without 


i 7 heari ing will not be granted, where the ques- 7 
tions raised by the, motion may be consid- 
ered . when: final . action is akon on the : 


295 


|. - government archives, as well'as all facts” 


111 


further action. . Seat Fay kt) aet N A 101, 511 
On. motion. for re- -review questions | can. 
not. be raised outside of the issues involved . 


“in the case, when formerly betoret the Depart- 


a A motion for the re-review of. a, decision : 


den yinga writof ¢ certiorari should be treated. 
asa petition asking for the exercise Of, the 


 Pre-emption. aes 
— See Filing, Final Proof. 


“*Final proof and payment t for a part. of the . Sale 


land embraced within aclaim is an abandon: 


7 “ment of snch claim as -to- the remainder. ae 


The fact that part at the-land, including 
.-all thet improv ements, is within: the inclos- 


: 1600798 1i- —39 ee 


ee 2 
ob : 





“INDEX. 


2 848. | 


“116 


f 
a 


a9 |. 
~ Motion for, of decision denying & writ of . 
-. certiorari should be treatéd as a ‘petition tor’ 


rr i 





~ 60 | 


nt 
: 108. 


66 


moval .theretrom, 


Price of Land: | 


a Ly pees Satie le tthe etn _ Page. 


ure.of anctlier per 30n, idea’ mae necessarily: 


‘impeach the good faith of the pre-emptor.._ 


129 oe 


A conteStant who. begins his suit priorto | 
the repeal of the pre-emption law, but'does “ . 


not secure a judgment of cancellation. until... ee 


after said repeal, has no. right undér said 


- law that falls within the protection extended 
7 by the repealing act to. claims | f ay 
Initiated ote uc eee oee Sages ee a 


9.” 


- The ownership of city property, and re- 


‘Removal of the claimant from land of his 
own in the same State defeats theright of. 


| A pre- -eluptor. who in good faith, prior to. * 
settlement, transfers the land then owned’ 
_ by him to his wife, is ‘not within the second. 


inhibition of section 2260 R. 5S 


‘eset ables ere eee 


\ 


Se 7:1. eee = sss saet ee eae 


does not bring. a pre: = 
emptor within the inhibitory provisions. ot 
the second ‘clause. of section 2260 R.S 


An application. by a ie. woman to. 
transmute a pre-emption claim to a- homie- ae A 
stead entry is not defeatel by - her. subse-* 
quent marriage where. it appears that she - 


was duly qualified ‘at the gat Ob her ‘epplt.. ee oe ae 
“QT. 


cation 


ee ee ee es 


See Public Land, 


P riven te Claims 


The Department has no. jurisdiction. to GPa 


- order the survey of a, embraced within an’. 


outstanding patent issued on. the claim: of owe 


another saa ee 


wear ecoas a ee ee ey 


If the necessary jurisdictional facts. ap-" 


diction; nor is the validity of stich proceed: 


ernest ewe nee 


another anes of saic a 


‘pear on the face of succession proceedings, — - 
a purchaser : at a sale. thereunder is not | 
_. bound-to inquire into the truth of the alle- : 
. gations on which the court assmined juris- 


‘ings. subject. to. collateral attack on the — 
- application « of such. purchaser for the issu- “3 
'". ance of scrip on the.claim so purchased. rer ; 

_. Incase of a, confirmed to the ‘legal rep- | 
 reseutatives’’ of the claimant, and held. 
‘under succession proceedings. as. ‘property . 
“of the claimant’s estate, ‘the judgment of. 
“: the court, on. application | for: scrip by the 
'- purebaser at -the succession gale, must be *: 
~aecented, in: the absence of. any proof ofthe. © 
. existence of.an assignee or legal. repr esent- i 
ative by. oontr net? .ie la feetevcceteeliseeee | 
~The survey, of a; having been dnly made , 
according to law, and so deeided by the ~ 
proper officers ‘of the Department, ‘their. 
authority in that respect is. ‘thereby ex: 
- hausted, and they can not rigutfally order ? 


73 


_ . 


361. 

_ The right of a -pre- emptor to: transmute as a 
his claim is not necessarily defeated by fail- ; 
3 ure to take such action until after the expi- ~ 

_“ ration of the statutory life of the filiig, and *. ~ 

ae the intervention of an adverse claim based’: 

-on an entry made within - the life of the. fil- eS 
ing and: with a full ‘knowledge of all the eae ae ae 

547 a 


Ce Protest. SO ee ee 

“May. pe dismissed if. not’ piupetly. oreo ce 
-orated; Dut: such. action will not. prevent.’ 
consideration. of. a. second, _ presented in ~ 


é Public) Land. ae a ae 


“Under the. act. of ‘September 29, 1890, to ce, a0 - a efinite location: of. tie road: 


a ~- Lands. embraced within. the. Camp Vendo: - a 
2 “Indian Reservation. at the. date of the defi- ae . 
nite location: of the road are excepted there. Sa ee 


eae ‘Pureha ee 


_ Rallvosa Grant. ee 
= ‘See. Wagon: ‘Road. or ant: oP 

















satus to, the Northern: Pacific Railroad. Company. 
et = All mineral lands” are: excepted: from. the oe 7 
2 ‘ iS grant. to. the Northern: Pacific, and, until the. "rae" 
| issuance: of: patent, the - Depar tment is) ce } 
bo ‘vested with: the jurisdiction to. determine : a oa 
a ~ whether any portion of the. Jand included. ee de 
oe Se within the:limits of the. ‘grant is mineral i in. ee oe co 
>... ¢haraeter, and the | exercise of. such author: | 
: a ity is an imperative duty. of the’ Depart- eae ae 
ef Se le 








~ proper form’ Risse tlh 


ee ee ee ee 


- “feiting the odd-numbered. sections granted ye 





"tothe Northern’ Pacific, within the over-~ 


“lapping - primary limits: of the Oregon ° and {> 
“i - * California road, no rights of. the. latter road aia ae 
oo ni “are. recognized, and. At. therefore. follaws that: as : 

ae the even: numbered sections within said for- oe ee 








See Alienation; Contirmatien; “Homestead, ae 


éaake title. Act Se Tune 15, 1880; Railr oad: oe 

/ pe of. Indian. occupancy; 
ae e ; when, the grant becomes effective. are abso-. 
see lutely excepted therefrom, ant when. ‘te: 


Lands.: 








Gene RALLY. Pe ae 
, The adjustment act of March 3, 1887, ¢ 


oa : tom plates the final aijustment and formal A 
are closing, of railroad grants -:.. one eee 


- That a railroad is not constructed ‘within : 


487, 589 


a “the. period: fixed. by the: ‘grant, ‘or that. ‘the = 








-> }-~ leased from such: reservation become a x Dart * 

ee Of: the public Gotiain 2522472 ee ae Pe 
{ls Land embraced. within a homestead oy ae S 
a oat the date of a railroad grant: is excepted." 
thereby. from: the: operation of the grant, ee 
and. on. the cancellation of such entry. ro: on 
mains apart of the public. domain. a 
Land. embraced within, a pre- -emption fil: econ ae 


gone | 


charter * ‘of the company : ‘is: “declared: for ct 
oom feited- by. (judicial decree, does. not: author- eee 
ve ize the ‘Depar tment. to disreg ‘ard the grant, Son 


Pe and withhold: title. to: lands. ‘which,: 


ey, the terms of the grant, Ww ere © subject thereto, peg 


oor ee “Rights under; ‘gontrolied. as ‘to acréage ty aor 
ae the returns of the. surveyor, ass ections, ore ae 
ae fractional : sections, must be regarded as con: =| 
=) - taining the: exact number or: acres crurerel : a 
mS i Inthe Pewurt ws /5< se sages tks eee ce 8B | 
sole * he grant of: lands ‘made, to. the ‘Stator: Hae 
ok (ala) by sections. 1 and 6, ‘act of. June: 3, ob 
81856, are. separate ‘grants, and should be: 80 ae 
ganas adjusted. AL certification i in excess of lands. ee 
i, - win aid of: the Wills” ‘Valley. road. does “not 
ee preclude certification - on. bebalf. of. ‘th e 


7 - Northeast and. Southwestern road. 


wes eee gee: te 


“under. | 


* By. the act of. May. It; 1856, has’ ‘not: been fate 


se forfeited : by, amy act of’ the: Florida BeR. ot 
o. Oo,, ov its successors, | and the State has not. meee 

. _ denied. to said company the: Denefits of said = | 
“grant, and -it. is therefore the aunty, of es at 


te “Department to adjust t the same | 


 DANpS. EXCEPTED. SO ag 
-~ Mineral land is erolided ‘from. ine. etait 





fe ne ment 


Senter eee beeeec eee renee er eede cate e eects 





ay should. be specified with particularity, and : 
dices correspond: withthe: selections; “tract * for 
“| tract,-in no case. exceeding a section ....2.3 “3 a 
. The specification of a.loss is a ‘prerequi- ee 
site to the legal ¢ assertion of theright to select. 
indemnity; and, an ae to select, not 














“Phe Exerutive order of May 10,1 1856, with. oe 


es drawing certain lands: for the purposes of | ee 
oe contemplated . Indian ~ _ reservation. Wage 8! 
~~ made with duo ‘authority, and lands: éme 
braced therein at: the: date of a subsequent ae 

ne grantwere. excepted therefrom, even though ; 
__- released frém such withdrawal prior: to the 


po ‘by from the: operation: of the grant,and the = . 
ce subsequent release of said lands from such: a. 
“5 reservation oN ‘hot inure to the. benefit of) So 

a ~ the grant 222.2. aioe oat tig iabe a eae ODL. oe 


‘Lands- puke withthe: a Peg 


: created for Indian purposes" ‘do not, under 
. the: grant, of this: company, occupy. the >. 
status of lands. granted subject to the right . teehee 


“Lands. so ‘reserved’ 


ing, ab the date when the right of the com- ~~ = 
pany: would. otherwise. attach, is excepted. . be 
“from the operation of the grant... The mate © Pod 
«. ter, of settlement” OF: improvement® ig not; - 
Pees: under such’ civeumstaices, a question into. ~~ 
whieh’ the: company. will be ‘permitted to Boral 
i inquire os 


268 © 


Ce 


Land: included witha 





288, 502, 0B : 
Possession. and occupancy of a tract by Bes 


os arated settler; excent the land covered’. ee a - 


ee location ‘of. the road ; and. the: Shea dale 
i) failure of the claim. ultimately asserted by = 
|. the settler leaves’ the land open to: the ne first, 


ede = 





: - Final. proof: and. payee for: part. of a os e 
pds pre- -emption: elaim leaves the remainder sub-. ~ bone 
~ ject to, on the: subsequent. definite location: cee 
OF the WGN ace, ee ee iee ss gees | | 
ie School. indemnity. selection: made. prior to Seg se 
- statutory: authority’. therefor ‘does. not Te 
ff serve the. Iand / from. the operation of on eae 
ae ~ definite location of: the toad. 


a i I NDEMNITY.._ 


yeeeaigese enna ee.” 


On ‘submission ie ‘selections ‘the. losses. 





_ disposition of the land. ee ae : aS aresreee ae ee ae 











265.0 


“an Rais pied ee oe 
- emption filing is. excepted thereby from they oS 
a: operation of ay. either: on definite location or: 
= : withdrawal for indemnity purposes: .. 7 


66 


oe ‘arranged tract for tract, must be. treated us. . 


: - can not be satisfied from lands within- the: 


: i on general, route of the Northern Pacific 


“The ‘enhecinatinn: Ne an aniended list of 
se indemnity selections on a specification of © 
losses different from that assigned in the. “ 
’ first, and where the losses in neither list are 


“an abandonment. of the first wbeet geese tenses 
The: requirements of the order of August’ — 
- 4, 1885, must be enforced, and Gompanies re-_ 
_, quired to specify a basis not. only for pend- - 
ing selections, but for all selections hereto- 
fore approved on account of which no previ- ate 
ous loss has been assigned 
_ The Commissioner directed to call. on sally 
_ yailroad-companies having pending indem- 
* nity-selections to revise their lists within _ 
six months ‘from the date of such call,:so° . 
- thaé q proper basis will*be shown for all’ 
lands now claimed as’ indemnity, the same 
to. be arranged tract for tract; informing ~ 
-gaid companies that all tracts. ‘formerly. 
claimed for which a particular basis has not 


t 


7 been assigned, at the expiration of said pe- - 


~ riod, will be disposed: of without regard to’ 
‘such previous claim. ....-.:2..------- camer 
_ An. indemnity selection. made stibsequent 
to the regulations of 1879, without a specifi- 
cation of loss, is no bar to-the acquisition. 
of rights initiated prior to aneh, specifica ° 
tion 
"A selection nails withont specification of 


ee ee So okey 


‘Joss, and prior to the departmental require-. 


“ment of such specification, is legally made; 
and the‘cireular instructions of 1885 do not 


-. pequire a subsequent, designation of loss to . 


validate. such a ‘selection, though it caw not’ 
be approved until a loss is duly specified. . 
A. selection of, in which the lost lands are 
~ not specified i is no har to a subsequent selec- 
tion of the same lands: with a poe ee 
nation. OT OSSOS 203 ee Sentacestese cans 2e2e5 : 


- The departinental order of: May. 28, 1883, ee 


permitting the Northern Pacific Company to - 
-make indemnity selections without a. speci- 
fication of losses, is apyTCARIS: only to lands \ 
protected by withdrawa | 
Indeinnity selections of land in the State - 
of. Washington - can not be made by the — 
Northern Pacific for losses in the State of —— 
Tdaho,. until itis first shown that such losses’ . 


‘limits of the grant in Idaho.....-.....--..-: 
“- Lands,within the limits of-the withdrawal 


main line, and also within the indemnity , 
-liniits of the grant to said company for a - 
‘Dbranch line, are not subject to selection as - 
"indemnity for losses on the br anch line while | 
.. $0 withdrawn; and ‘the subsequent forfeit- 3 
- ure by the act of September 29, 1890, of the 

lands thus withdrawn precludes the asser-. 

tion of indemnity claim thereté on account. 

_ of said branch. WiMORi 5 4.0055 322 8 ect ass 
> A tract of Jand within the primary limits . 
of one grant, and the indemnity limits of 
- another, may. be selected by the latter, on. 


t 


“INDEX. 


“Page. ay 


| nity selection at that time: 





ve date of selection 


tion of, by Py settlement on lands pr oviously: 


ground that they are not. “nearest to. the: 


against the final proot filed while the with- 
-. drawal is in force | 


on account of the grant........ ON Ge conde Oo teas 


‘demnity wi ithdr awal . Pube el Bede cescate ae ne a 


after the passage of said act were open to 
: Sa ay er ened as fase ativtegs peecte kta ¥ 


“August 43, 
be route of the Northern. Pacific through the 
Territory of Washington, and authorized the® 


proper basis, if excepted: fe om rile: grant. to oo 
the former, and free frum other ‘claims ab. 


Nor ‘ights are acquired as against fh; selec. 


withdrawn for the henetit of the grant .-... 
An expired pre- -emption filing i is 110 bar to- 
“an: indemnity selection if no claim. or right’ w x ‘ 
_is asserted under such filing ..-. seaman itois 288 


The right of a qualified settler.on land 6x- 


. cepted from an indemnity withdrawal | ‘le. 
feats a subsequent. selection ‘under the grant 587 


Selections should not be rejected on the 


lost lands,” if they are in ‘fact the nearest 
available ‘surveyed. lands subject to indem- 


A homestead entry ot land included thi 


: “au existing indemnity. withdrawal, ‘but. for -- 


for whi ch the right of selection. had not been 


| asserted at the date of final proof, or prior 


tothe revocation of the withdr awal, is not ~ 
defeated by a-mere protest of the compa ny 


aa i 


Land within a settiement. élaiia i is not sub- 


ject to selectiou; ‘and. the failure of the set 


tler-to file his claim within the statutory : 
period will not defeat, the effect of said claim fi? 


- asagainst the company, nor limit the extent: 
of said claim. to-the tract on whie wh the im-.. 


provements are situated as 
A settlement made ‘on a tract released 
from indemnity withdrawal, but subject to — 
apending selection. takes effectat once upon: 
the. abandonment of said selection, and pre- 
cludes the subsequent: selection. of said land 


Lands ineluded within. pending. railto ad. 


indémnity selections are not regstored.to the — 


public domain by an order revoking the i ot eae 


The act of July 6; 1886, for feiting the grant a 


to the Atlantic and‘ Pacific Railroad Com- - - 
_ pany did not give the Southern Pacifte Com- 
. pany any.zights to lands ‘so forfeited and. 


lying within its. indemnity limits; but said. - 
lands. reverted to the United States, and 


Wr THDRAW AL. : 
The map of. general - route. approv ed: 
1870, lesignated : the. eeneial. 


only withdrawal, therefor. The later with- | 


drawal on amended map of ‘February 21, 

" 1873, Was. ‘unauthorized by law and inopera-. 
_.. tive as against the suleoiuont acquisition: 7 
of settlement rights. 0.02. 0282.22.00 62. sant 507 


Section 6 of: the ‘act of I wy 2, 1864, pro- ne . 


vides | for but. one withdrawal ou general - 
, route, which becomes. ‘effective 
a approve! of the may, and | precludes the sub. 


at once on 


ie x i ; di 
















oe : sepa t aaa oe ; Page. 
~ Sequent. exercise “of ‘axdoutive e authority to 

~ make: a further withdrawal. for such pur- , 
> pose on: a second or yr amended ma. 2s general ee 
route... te kee 2 ": 
pA lccrroborsted allegation of settlement: 
be andy Tesidenice antedatmg g an indemnity ' with- 





INDEX, 


drawal . may. be. ‘accepted as. conclusive as ae 










oo against the: withdrawal, in the absence of a: 
eeaa showing on. the, part: of the company, fur-. 
~~ \nished within: a specified time, that the set-*° 
‘ _tlement: and residence were tot. made, as 
is lie corroborated iilegation that a ‘act is. 
he ‘excepted from. an indemnity. withdrawal, by 
o., reason of aconflicting settlement right, may. 
=. be accepted as conclusive. ag against’ the -- 
| ~ company: withouta hearing, in the absencé .” 
a any'showing ¢ to the contrar y by the. com: : ; 






_ i: menial! ‘from. indemnity withdrawal, ‘Or se: 
ee: ‘lection . eae ieosee iseis ee sesegecue races ee 
ee ‘The act of May 9, 1872, extended: the: life 
oe “of: pre-emption ‘filings for the period of one 
ee “year i in certain: States, and land embr aced iIn--, 
ee oe, filing thus. Kept alive i is excepted fromthe ~~ 
opera ation of an. indemnity, withdrawal: :..- 
ed "Revocation of indemnity! withdrawal does- 
ee ‘not restore: Jands. embraced. inva “pending: 








































ie Act ‘Or. JUNE. 22, 1874. : 
: ‘Land “within. ‘the. indemnity limits of a. 
s “grant can not be used asa basis for ‘selec: 
> tions under the act. 


em arenes ithe egreee: 


i. “A private cash. ete not: saith ‘the 
-» seopeof-said act; aud such an entry, allowed 
o>” after withdrawal on general route and prior. 
ae te. receipt: ‘of. notice thereof at: the local 





ib Rai road Lands. ee = 

ay “Departmental, action for. the recovery { or 

title toa tract will not: be. taken where ‘the: seg 
“grane has been finally. adjusted and ‘the sur: F 
ee pins lands-restored.to the public domain... 
- \.The-final adjustment of a. railroad grant, 
— “prior to the. act of Mareh 3, 1887, and ae 


a5 struction, w il not be disturbed with ¢ a view. 
— to recovering title to lands that under later” 
-- . pulings: should have heen excluded from the 
. i capteait: eee ee eee eens soe. 
ay The: rights of the:p per sons fot shin relief.” 
ae “Es: provided ‘in. ‘section 3, act of March. 3, es 
. 1887; and . classified therein, must be-con- 
“sidered im the order stated i in said section: 
co he: pr ovisions of section 3, act of March... 
“1B,, 1887, W arrant the reinstatement: of an 


= yailroad ‘grant, - -though | sthe: judgment of: * 
-- Veancellation. was” -venderéd’ ins aceordance . Z 
~ awith 3 the ruling of the Department then ins © 
"HO TC0,-os Deva a 






BOT 


tt 


a sélection <: epee ek ies Shoes So ae: epee ||. 


~ Act: “OF “APRIL 1, 1876. oe 2 err 


ida cn Aes: SEES Op 


487 


353 


oe entry. er roneously canceled. on account of:al 


_. September : 29, 1800, relate. back, under: ‘the. 


| ae made atter the ie ioe of said act, “if the 
Ps land was originally purchased i in h good: faith 


Satire: of’ “the: land, wie have. “the 


Aqvalifostions. oF f the immediate grantee’ of 


as the terms: ‘thereof ptuvitie only for’ the | 
protection of: settlement: rigths-» eee 


Pe the land was not. in the bona fide occupation ie 
of adverse claiman ts. under the pre-emption ~. 
“or homestead. laws, nor. under. the - ‘Second © 


: tract under a claim of title der ived thr tana 


perfect his.claim-under. the second: prov. ‘iso 
-to section 5 of ‘said act as ) against au ad! Cea 


of J anuary 13,1881, confers ‘no rights upon 
--the-applicant ,if the land * was. hot in. fact ’ 
withdrawn for. ‘the benefit: of. the railroad i. 


: exeeitive Department | 


forfeiture. act; and prior. to. the: time. when” 
: the. lands were open. to. entry, is. protected 
-as against, the intery ening entry < ot another, 
Lf asserted. within: three: months from the: ne 
> time, when said land is subject to entry... 2 845. 



































requisite qualifications. in. the. matter. of 
citizenship, is slot dependent. “upon. the 







ay cee B07 
A elaim: resting upon an: “application: to:* 


‘enter isnot pte under: efter: of. the ae 


» Fhe Bias of: Lepiats under: section 5, 


date: of the ‘sale. by’ the crilroad company, - 


proviso by an- application. to. enter: under: 
the homestead Jaw. on behalf. of. one who» 


; does: not allege: a settlement. right. eee oes Bid : 


ae settler who. enters into. possession, of. a. 


renounces. site. “élaiin| and: asserts: ae “night : 
under ‘the settlement: laws, is entitled. “to: 





possession : cae 98 
An applivation to ‘parchibe. aide eile soak eu: 





conipany zs. osc ees: oe Sect aaroul 
oaeee ieee peste apples . 


_The acts, of J reat 


2 AS ieee af er: the passage ‘of oe a - p 


The. rights. of: an actual settler on. railroad — 
lands ‘at: tiie date. of thie. ‘forfeiture ‘net of 


ary ae 


provisions of Secitn 2 of said act, to the 
date of his actual settlement. on the: land... 
_ Persons - qualified to purchase from thé 
United States; under the provisions:of sec- 
tion 3, act of September 29, 1890,.may take a _ 
“technical half section. when. so platted, — 
_* even though such half section | contains — 
_ more than 820 acres. “If the land lies in - 
‘different sections, or. is made up of differ-” 
_ ent quarter sections or lots, the acreage 
“must then approximate, as nearly as may _ 
‘be, the quantity named in the act 
_) The right. to purchase from the'govern-. 
"ment forfeited, accorded. by section 3, act.of | 
_ . Beptember 29, 1890; to those ‘who mily, have 
; settled said land with bona: fide intent to: 
- gecure title. thereto by purchase from the 
_ State or corporation,” can nob be exercised” .. 
by one who has not established . ‘his resi- 
'--dence on such lands. 
_ ‘The use of.a tract for grazing purposes, % 
. in connection with adjacent. land upon: | 
ie which the applicant resides, does not give | 
him the preferred right to purchase said ~_ 
tract. as a settler under section 3.,. act of 
September 29, 1890 
- Proceedings for the. recovery of ie 
_ ghonld be instituted where selections, under: 
~ the act. of Sune 22,.1874, based on: lands: a 
: within indemnity limits, have » been ‘corti. : 
fied” 
~ Directions given for a demand under: the 
act of March 3, 1887, on the. Grand Rapids 
and Indiana Railroad Company, for the 
_ -reconveyance of lands erroneously. certified : 
thereto. ... 


Records. - . 
-. An omission of the ‘aeeords in: the local 


ee 
= 


ee ee ee ee 


ee 


wre ese es eae eee tense ewe ee taee. 


office to.show the filing of an application to a 


enter may be supplied by affidavits - ----++58, 279. 


| Rehearing. 
. See Practice, 


. Reinst ate ment. < 
See Raile oad lands. 


Reling wishhiment. a 
. Purchaser of, does not secure a preferred 
right to enter the: ‘land covered thereby ...- 
_ Filed after the in‘tiation of a.contest does 
not. inure to the benefit, of the contestant 
where it is found that it was not filed as one 
* resnit of the contest... ... BA 2 lea See Sed 
Irregularities attending the execution of 
‘ay will not affect its validity if it. expresses | 
_ the will.and purpose of the party making © 
-- the same at the time when it is’ executed, 
and’ filed... 2... Wiel dia Rit re my hate aac coe "396 
‘Tt is not requisite i the validity of a, un- 
der the act of May 14,1880, that the signa- 
ture of the entryman should be aeknowl- | 
: leet hefore-an otticer 
_ Of an entry is for the benefit of the United 
States only, and the issuc in such case is’ - 
between the, government and the entry man, ye 


130 


7 eos wee ee ee 


1 B86: |. 


“} entry involved: 


498 - 


. 4 
¢ 


aS ye 
an ? ‘ 


2 613- 


a #3 
, - 


“Pages 
No. third party can ‘agquire any standing as - 
; & contestant, intervenor; or: otherwise ina * 
~ controversy. about the vallaiiyes of. a: relin- . - 
_ quishment : 


scot ra tt ee nee eee seen wee en ee nese 


‘Repayment: oo 

; ' An entryman who appplies for, and al: 

‘ -leges that he has s6ld the land, that the. 

gale was made under warranty deed, and 

- that the warranty has’ been made good, _ 
should furnish. evidence that he has cade” aes 
good his warranty, and also obtain a release _ 
from his grantee of all interest under the 
_ There is no authority for, ‘uf dcuble; mini- 
‘mum’ excess err oneously required under a 
- desert land entry of an even section within . 
“the limits ofa railroad grant. 
* Where -final proof is. aecepted by the ical oo 


ee ee ae 


quent examination, ofthe same probf by the © 
- General Land Office or the Department, it 

is held. insufficient, the entry is ‘Cerrone. | 

ously allowed” within the meaning’ of thie. 
statute providing for tes 


ee ee ee 


‘Reservation. | x 
-. Lands embraced within the. Grow india 


~ under the treaty of May 6, 1868, and: subse-" ae 


quently included within the boundaries of _ 


the Yellowstone: National Park, as fixed. by eee 


* act of Congress March 1, 1872, were. appro- 

priated for the purposes. of said park as of 
the date of said aet, subject only to the ex-. 

isting right of the Indians, and when. said 


right was extingnished the lands covered, gee 32 ar 


thereby became a part of the park, without. 
qualification of any character 
An execntive order creating a, is jmopera- 
- tive as to land embracéd within a pre- emp. . 
tion. entry on whieh final certificate has 
issued - 
Withdrawal. for the pnrposes of a -contem- 
plated Tudian reservation is within the scope: | 
of. executive authority, and effectually: ex- 
cludes the land from other appropriation... 420 
_ Created by an order of the President. ap- aan 
“proving a report recommending the estab- “3 
oe lishment of: a. ~ (Camp Verde’. 


| 


Pe ee a a a ares 


Cr ee oe ee 


Reser rvoir. 


See Settlement. 
The existence of a pre- emption settlement 
; and filing does not: withdraw the land ~ 
| covered theréby from selection.as a reser- - 
voir site under the arid land act, but, if such: 
selection i is not finally approved the pre- a 
tion: claim maysthen be, perio 


Res+rvoi y Lands. 


" See’ Settlement. 


Residence. | 
Good faith of, not impeached by aieleas 4 
from the land to earn money for the support. 
of the family and. eparetiane of the land. 


ws ene 


Tr a nn eg pm ie Ca, 
evens = A tl Nl ye pr 


office and the entry allowed, but on subse- = _ 





‘ “hat ae land'o on ni arioh th improvements: Oh 
o ia are situated. is, inelnded within, the’ ‘inclos- 








a “gaah sections are 5 within: the: Hontidattes: ote 2 


















a = ‘peblieatle, whether the uty is imposed by. oa 


2 “said: Teservation ‘authorize: ‘lieu Selections. ee 





ace sequent claim. oF residence, a the same s time, 5 under t the. act. of February 28, 1891: oe are 
“at another. place in order to secure title to a: Rights of a State under the: grant of, cone. fe Bi 
| ‘tract under the homestead laisse! See ae : “trolled as to: acreage . byt the. vetur us 3 Of the ont 
|. Aopte- emptor who hasestublished, in good’. TS BOULVOYOE: gant. coos Soha hee Peat oe a -88 
- faith, does nat forfeit his rights thereunder : “fo The State may not, a will: ‘waive its right’ : 
‘by a temporary absence in: the discharge. of: - ti land it Place and take lieu lands of equal : 
'- official duties; nor is the right of transmu- _  ACTOAS =. renee ee eins ous eeiaee ee clreen eee ee 266: 
~ tation during such absence affected thereby - 195 ay 2 The sélection and. ‘approval of indemnity. i. 
The rule that: recognizes official duty as “divesis:the State of all ‘title: to the alleged: a 
“an excuse for temporary’ absencei is: “canny © basis whioh i is ra fo potblemens ce 
me fie wl + 287 
















fat when necessary to obtaiti means. for vaobuise ? a 
os ene, and tor. the es ‘improvement: nite 2 
oe the land... wee ce 





: eee in after lives: with: her tasband ho. had filed: 


, a or an Adan tra ot). in 2 : house built tacross. | Tie tructioas of December 19, 1893, relativ 8. 





















: Selection. 













et “On lana not: gubjest to settlement is ‘inef- 
- . ; fective, if abandonéa or discontinued before 
_. the land becomes’ subject to settlement and ‘i 
‘ nota resumed uutil atter the intervention of: a ‘Seiiement,’, ee EET oe al So 
an adverse right . fveee BOL | = See Indian Lands, ‘Rail oad, Tae ee 
set. Can not be maintained through the oven alee 
ae _paney: of- zs tenant. eae 561 


: cand Territoni tes. 


















Res. i udicata. 
ae _ reopen : a: case in: ‘which the indigment of ae eee 
ae ~ predecessor has become.final: ‘The: Depart! 4 


- ment has jurisdiction to act 1 in such a case: 125. | . reaches ‘the land and ‘puts ‘up a“‘stake” 9. 













a ah “1891; "indemnity: ‘geloations; resting sane : 
if ‘bases. in 1 Pant dofeative;! saayt be ° apptoved, ot So see 











a8 oe damendator’ ye ‘selections. and: selections in - A oe oie 

1. eu of land within forest reser vations - op OID ee 

. “The: validity of. pre- s-omptor’s 8, | is not af: — % ‘Serip. pee - ce ne ae oo . A a ee 
- eoted Py the fact that his. wife. refuses, to: oe ek ous ee eee 

; ase lee pa ae ee special swamp Suan: cartittcate, he ae ae 


AP issued. to’ the: State of Florida ‘under the: eet. oo 2 : 
|. of June 9, 1880; is not. locatable ’ upon bere eS 
within tire, corporate limits of a, a ity ° 2 wvnsge~ BBS eee eee 





“See Railroad, Gr ant, Selig Land, ‘States : = oo aes 


Une the v miblic land is a: pa act, ke ece 





:Brlority of, accorded ‘to: one She: ‘first. ee phot ns 


“Revie We e DP ee a eta caer ; “thereon, with. the: aunouncement of bis ae 
See Practice.’ o- - Be Se Glam. where such act is duly’ followed by 
“Revised. Statutes. oF ar eh EOS. establishment of residence... -.. 222.222, 162. 
Bee Lables of, citedandéonstrucd. -Pagexix. : oe He zighis cani be secured as against the. anes 
: . government. on land: withdrawn from entr i Poe cv os 
~ Right, of Way.. : corns but, . as between: ‘two. claimants for ‘suche eS 
_ The lands granted for allroad, nnider the - = ne -dand, priority of: -settlemnent may: be consid. Ke 
ris ae pee es aeeee GE Se ate se ereceta wine wie Skids Cees hte ae De iat oe tig 
we an to. ‘uch reservation, though 4 the: road - of Acts, of, induced byt knowledge ot: an ‘im eos cle 
_ “avas not ‘built as “provided by said act,and "| - > pending’ contest, can not be aecepted as in ne eerae: 
ean. ‘only be relieved. therefrom. by judicial Pile dees bona fide compliance with the: requirements ee ee 










: ~ procéedings: or legislative enactment box 


School Wamds ee 
ee Selection of, prior ‘to statutory authority sh; 
‘therefor (act, of. February. 26, 1859): dogs | not. ae 










_ of. the homestead law ...222.2.0.0. bueesbegel (Os 
aly. Priority of right may ‘be properly: accor ded ee aS 
“ Se settler, who, under an agreement with an 

“|. adverse claimant, goes. upon a tract with © Oe 
the knowledge’ and consent of. such, H olaim. + pikes 
- operate ts to reserve the land embraced therein. 3. ee arererener Teas ee sree 178, 











Page. 


ee defining the extent of a claim, | 
pasted. on subdivisions thereof outside of. 
. the technical quarter sectien on which the 


improvements are placed, are as effectual in 


ca notifying subsequent settlers of the-extent ~ 
- of said’ clain as improvements placed onthe — 


different subdivisions. -... ee ee ee 
. The departmental ruling that the notice 


= given by, exten ds only to the quarter section. : 
on which the settlement is made, is general ; 


‘inits application, ‘and covers a case of set- 


? - tlement ou a tract _that‘has public land on 


one side Th ae ena ener ee 
“Actual notice of the extent of a claim will 
’ pratectsuch claim as againstthe subsequent 


522 


n 


'.. entry of another, when such notice is sup- 


ported: by actual settiement and improve . . 


ments upon contiguons land 

Notice ‘defining. the extent of a claim 
posted in. ‘conspicuous places thereon will. 
protect such claim as against Saneoqnent.” 


ee 


a _ settlers; and it is immaterial whether the 


later settler has actual notice or not, if the 
- posted. notices are of such a character that, 
7 they might. have been seen bya reasonable 
exercise of diligence 
. Protected as against tho intervenin oc Santee 
_ of another without formal application to 


ey 


| . enter, if the ‘settler: within three months 
. after the land is open to éntry begins a 


contest against said entry on the ground of - 
his own priority. Sie aia area aia ira ils ae ere 
One who. enters upon the reservoir lands 
- restored to the public domain by act of 
Tune 20, 1890, prior. to the tinre fixed there. 
- for, and remains thereon until said lands 
are subject to settlement, is disqualified as, a: 
settler under BRIG a0b oe set eee 
Settlers who, without “authority of law, 
enter. upon lands that. are held in reserva. 


"gion ander: departmental instructions. that 


; expressly: forbid all: settlers from entering 
_ thereon, until lawfal permission is given, 
soa no edaitios thereby. ee etal 


_ Stare Decisis. 
The doctrine of, is recognized and fol- 
lowed in the Department... in cases’ that 


. involve: principles ~ well established by a, 


“uniform line of decisions. See Ae ene 


‘States “and. ‘Territories. 


Lands ‘within the primary limits of a | 


railroad grant, and’ withdrawn for the pur: 


. poses thereof, are not subject to selection 


_ under the grant-made to the new States by - 
section 8, act of. September 4, 1841, ‘and ho 
rights are acquired by an<application to 
_ select, made when the lands are not subject 
: thereto. (California)..--..- sca Ean: : 
 Seleetions ‘under section 12,act of Feb- 
ruary 22, 1889, for public building purposes, 
. must be made in legal: subdivisions of not 
~ tess than. one- ‘quarter section. (Washing- 


364 


417 


| 


| INDEX. 


‘Statute Ss. 


' Stone Land. | Feet 
‘See Mining Claim; Timber and Stone At. ‘ . 


Su rvey. 


oe oe e 


_ See ‘Acts of Congress cited and. construed, 


', Page XVI. 


“Actual settlers s in good faith” 1 under oe 


|. act of September 29, 1890,° are those who 


have gone upon and occupied land in the” 


Ce 


- bona fide intention of tiakinz it a home, aud 
done some act in execution of such sia B Mid 
386° 


The words may have settled, ” ete., aS 


used in’ section 3, act of ‘September 29, 1890, 0. ; 


pedaizs a showing of residence . 


swe ewe eee nee 


a or 


Sections, or ‘fractional’ sestionaee so. re- 


turned, must beconsidered as, containing the | of 
- BB: 


‘exact quantity expressed in. the return... Be 


The Commissioner of the General Land i 
- Office has the authority. to locate on the.. 
ground the boundary line of a patented pri-.. 


_ vate claim, if such action is practicable and. 


necessary in order to close the. surveys of. . 
the public lands, and to use for that purpose .~” 
‘so much of the appropriation forthe survey 


of the public lands as may | be required -. woe 


The cost of surveying public lands and, _ 


‘properly marking the boundary line neces-_ 
. gary .to the. ‘segregation thereof trom an 


‘Indian réservation i is ‘properly payable out 


of the appropriation for the survey of: ‘Pub-— 
lic lands, even though in making said sur: 


vey, coincidently, 1 the boundary line of said . 


reservation-is 8 urvey 6d are 


‘An island is properly aunveved™s anit re- | 
turned as an independent’ tract where the. 2 


lake within which it lies i ismade the pound- 


‘yary of the sections lying on the, rim of said 


May be peapeds allowed of an island i Ts, eS. os 
navigable lake; where it appears that such. es ce 


island Was in existence at the date of the. 


originalsurvey, but was omitted therefrom. 


Qn application for, of an island i in. @ navi- 


. gable lake in the State of. Wisconsin: the _ 


_ adjaeent shore owners are not entitled to. 


yee as under the law of said State such 
owners are without interest | 


et 


’ An order for, of an island and ‘the: ‘sale = 


thereof as an isolated tract is a, final de- 
partmentaladj ndication that. the land. isthe’ _ 
property of the United States, and: ‘the de- 


termination . of alleged adverse rights of 
riparian owners must thereafter be left to: 
the courts.......-- na eoe ee ae eee eee a 

An application for, of a ainall tract of Wee 


land, lying between the meander line of: a 


lake and the water’s edge, will, not be ne: 
granted, where .the original survey has.. 


stood for-a number’ of years, even though’ _ 
the meandered boundary of the Jake. may ~_ 


nat eee? indicate ie true water line. ... 


i ‘ sy 
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Ret 








oo. eb be. aitbecdueritly appeaved by the ie re= 
itary: where it. is apparent: that. compensa- 


: “ guithorteed: by law ayer eat 
+ The: surveyor-gen eral should give: ‘notice ~ 
of all contemplated public, in: his. district, 
r those. coming under his immediate super: 
vision, and: invite: bids. ‘for the performance 
of the work: (See 13 L: ‘Ds , 643) , 427, 492. 
o To warrant the: allowance. of. maximum : 
crates. for: surveys” of “exceptional” diffi: 
"-enlty under the act of August 5, 1992, the 
Jands: must present: inereased difficulties of... 
oS ‘survey, over and above those. justifying the # 













































een oe 


4 


2 intermediate rates of mileage ..2.2.(-..2--+ 586 - 
oe ~ Special instructions with: respect to the. 
oe field notes. ‘should -be given to: deputy sur-> » 


Swamp Lands. oe 
. Ses. Serip.. = ee 

z ~The: act of: ‘September: 28, 1850, ‘removed’ 
i ‘the restriction and exceptions in the grant ~ 
“of; made to the State of Louisiana: by the : 
act of March 2, 1849, and vested the title in. 
~ said State. to all the swamp and overflowed 
vs ~ Jands: which remained. unsold ab the pas- 
ae sage ot’ said act: of 1850. meme Pace susie eeeest 
ne. as temporary. reservation of” lands for; a. 
“gpecial: purpose does- not: deteat the opera-- 
- tion of the swamp. grant: brit suspends thé. 
- execution thereof, and-on the removal of: 





such, reservation. the. > adjustment of thes. 
grant may ‘proceed. aces peso oe eee ee 
“The act ‘of March 2; 1889, providing ‘for: 

< the restoration: ‘and. disposition. of certain: 
lands _ in- ‘Louisiana, confers: a preference:.. 
“pight upon ‘settlers on. ‘said. lands, and::to 
that extent, ‘contemplates: a diminution ‘of 

_ ~~ thé swamp grant to said: State; but.as the 
coe “Tights. of: the State and of the settlers are. 

eae pier from. the, same Souras, y DrioHy 0 ae 


Se body of waiter: at the date of the swamp. a 
“grant. are not’ of the. character. contem- : 
2 oe bye said grant: = so ease an re 





2 ee See Contest: ‘Entry. % = 
: A ontryinan may propetly claim credit. a 
2 ‘atry: ‘though. done: “by: an miveree claimant - 
7 “without™ the kn v ledge ox < consent. ot the 







Timber ana Stone Act. _ 
- Land containing stone suitalile for mak. hs 
ing lime may. be entered. asa placer or r pur. oe 
chased under this « act. ee eine EE CES Orpen.) 


= ae claimant ‘priokity: i in ‘the assertion of 


7 to sell land einbracod ina claim defeats, the | . 


: this act Aes the contestant to apre eferred. 


|. Veyors: ‘where maximum. rates are: claimed. 536 fee ay sn. 
| “make said entries: with; a Dries selling tl the: 3 
- lands embraced. therein to eau other arty 


- trustees: under the. act: of. May 14, 1890, may 


: Dalles ‘military road; ids sal to the: ‘former e 
‘company by. ‘the act of: July. 2 1864, ‘and. 


benefit of said com a were excepted. from 


a allowing entries. upon the unpatented lands 


: Pacific and: Dalles military, 
4 force. so seen esets “ 






















Ke ‘between. e » purchaser: 





An agteoment; made prior to. are ‘proof: 


Bnesesfal contest against an ute. under 






cores <eaeee. 4 


Authorizing entry of. ‘lnhds a which have. 
not been offered: at public. sale: according to. : 
jaw”? includes: lands that, at the. date of the 
passage of ‘said act, had. not been: offered ate; ae 
public auction at: the ‘price: then fixed: by] law 332 7 

- Timber- land entrics miade for saperulatiye ae 









and included i in iatisiot st painted to town. site 


be conveyed: Bis the: Reorsiahs of the * toler 7 


withdrawn on map. of general ronte for.the ~ 










i pany = and. such’ ‘lands, falling within: the) -( 
: terms: of the act forfeiting lands_ opposite 


; Pacific road: yoventid’ to tie pablio domain. 43 ee 


- Under: the: ‘provisions: of. the. : 
3; 1887, proceedings should be. instituted for ~ 


=the recovery of lands. xcopted. from te but Es - als 
2 OLE ronevu sy: patented : sie: 





The departmental: orde of ‘May’ 13, "1893, . ar: 








inthe overlapping limits of the Northern 
will. re remain, 1 


